
Before the
Federal CommunicationsCommission

Washington, D.C. 20554

Inthe Matterof )
)

July 1, 2005 ) WCB/Pricing05-22
AnnualAccessChargeTariff Filings )

PETITION OF AT&T CORP.

Pursuantto Section 1.773 of the Commission’sRules, 47 C.F.R. § 1.773, and the

Commission’sOrder,DA 05-1039,releasedApril 8, 2005,AT&T Corp. (“AT&T”) submitsthis

Petitionaddressedto theannualinterstateaccesstariffs filed on June16, 2005 by local exchange

carriers(“LECs”). For the reasonsstatedbelow, AT&T respectfullyurgesthe Commissionto

suspendandinvestigatethetariff filed by theNationalExchangeCarrierAssociation(“NECA”),

which fails to makenecessarymid-courseadjustments,and the tariff filed by the Telephone

Utilities ExchangeCarrier Association (“TUECA”), which lacks the requiredcost support.1

I. NECASHOULD BE REQUIREDTO MAKE MID-COURSE ADJUSTMENTS TO
ACCOUNT FOR SUBSTANTIAL OVEREARNINGS DURING THE FIRST
HALF OF 2005.

The data that NECA submitted in its Description and Justification demonstrate

conclusively that for the first half of 2005, it achievedreturnsthat substantiallyexceedthe

A tariff is subjectto rejectionwhenit is primafacieunlawful, in thatit demonstrablyconflicts
with the CommunicationsAct, as amendedby the TelecommunicationsAct of 1996 or a
Commissionrule, regulationor order. See, e.g.,AmericanBroadcastingCompanies, Inc. v.
AT&T, 663 F.2d 133, 138 (D.C. Cir. 1980); MCI v. AT&T, 94 F.C.C.2d332, 340-41 (1983).
Suspensionand investigation are appropriate where a tariff raises substantial issues of
lawfulness. SeeAT&T (TransmittalNo. 148), MemorandumOpinionandOrder,56 RR2d 1503
(1984);ITT (TransmittalNo. 2191),73 F.C.C.2d709, 716 n.5 (1979)(citing AT&T, 46 F.C.C.2d
81, 86 (1974)). TheCommissionshouldsuspendandinvestigateNECA Tariff F.C.C.No. 5 and
TUECA Tariff F.C.C.No.2.



Commission-prescribed11.25% rate-of-returnand that NECA has failed to correct these

overearningsin the rate reductionsNECA proposes. NECA therefore should be requiredto

make further downwardadjustmentsto its ratesfor the calendaryear2005 to bring its overall

returnsfor the2005-2006periodwithin the 11.25%range.

NECA concedesthat both its currentswitchedand specialaccessratesmustbe reduced

and proposesreductionsin each.2 In particular,to showthat its proposedrateshavesupposedly

beenreducedby an amount sufficient to producethe authorizedrate-of-returnon a going-

forward basis, NECA provides an attribution analysis of its switched and special access

ratemakingmethodology. This analysis provides the expectedrelationshipsbetween the

revenuesthat will be producedat currentratesand the projectedrevenuerequirements(costs,

including an 11.25%rate-of-return). WhatNECA ignores,however, is that evenat the reduced

ratesit proposesto becomeeffectiveon July 1, 2005, it will overearnduring the calendaryear

2005, andconsequently,during thefull two-yearmonitoringperiod. To ensurethatNECA does

not violate Section 65.700 of the Commission’srules, 47 C.F.R. § 65.700, NECA should be

requiredto further reduceits switchedaccessratesby about$17 million and its specialaccess

ratesby about$24 million. SeeAT&T ExhibitsA andB.

To determinethe extentby which NECA will overearnduring the presentmonitoring

period AT&T assessedthe expected2005 calendaryear resultsbasedon NECA’s projected

growthratesandprior yearcostof service(PYCOS)data.3 AT&T computedNECA’s expected

2005 rate-of-returnat currentratesandprojectedcostsbasedon thedatafoundin Tables7 and 8

2 NECA, Transmittal No. 1077, Volume 1 Descriptionand Justification, filed June16, 2005,

pp. 32-33.
3SeeAT&T ExhibitsA andB.



of NECA’s D&J.4 AT&T took the data for the switchedcurrentrevenueand cost shownin

AT&T’s Exhibit A, directly from NECA’s Table 7, from the rows labeled“Billed Revenue”

through“Total RRQ,” using the amountsshown in the columns in NECA Table 7, labeled

“2004PYCOS” and “Annual GrowthRatesfor 05/06 TestPeriod.” Using thesedata,NECA

projectsin its Table7 that during thetestperiod,at currentrates, it will earna switchedrate-of-

returnequalto 14.03%. For its assessmentof the specialaccessreturn, AT&T took the data

directly from NECA Table 8, from the rows labeled“Total Revenue”through “Total RRQ,”

using theamountsshownin thecolumnslabeled“2004 PYCOS” and“Annual GrowthRatesfor

05/06 Test Period.” Using thesedata for special access,NECA calculatesin its Table 8 that

projectedcostsandcurrentrateswould producearate-of-returnof 1 7~53%~5

NECA also shows that if current rateshad beenin effect during the full year 2004

PYCOSperiod,NECA tariff participantswould have earned,respectively,12.67%and 13.27%

on theirswitchedand specialaccessservices.6It follows that in theabsenceofa ratedecrease—

and the fact that costs will be lower in 2005—NECA participantswill necessarilyhave

overearnedby anevengreateramountduring thesix-monthperiodendingJune30, 2005, thanin

2004. AlthoughNECA’ s proposedratesaretargetedto earnat 11.25%prospectively,theyhave

not beenreducedsufficiently to counteractthe overearningsthat will alreadyhave occurred

during the first six monthsof 2005. Thus, NECA will likely overearnfor the full monitoring

period.

4NECA D & J,Volume 1, pp. 31, 33.

~The AverageRateBaseusedin both Exhibits A and B, is takenfrom NECA’s Volume 2,
Exhibit 2, pp. 6 of 8 (PYCOS)and8 of 8 (TestPeriod). SeeNECATables7 and8.
6 SeeNECAD&J,Volume l,pp. 31, 33.
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Using the data describedabove, AT&T estimatedthe extent of the 2005 NECA

overearningsby growing the 2004 PYCOS datato derive2005 revenuesat currentrates and

2005costsbasedonNECA’s annualgrowthrates.7To estimatethe effect ona currentyearbasis

(i.e., for thefirst six monthsof 2005),the2005 revenueandcostamountsaresimply multiplied

by one-half. As expected,NECA will haverevenuesfor the calendaryear2005 that exceedthe

authorizedrate-of-returnon switchedaccessservicesby about$17 million, andthat will exceed

theauthorizedrate-of-returnon specialaccessservicesby about$24 million.8

To ensurethat NECA doesnot overearnduring 2005 and during the full two-year

monitoring period the Commissionshould requirethat NECA reduceits switchedand special

accessratesaccordingly. As theCommissionhasexplained:

“[R]ate-of-return carriers estimate their costs of providing exchange
accessservicesandprojecttheirdemandfor suchservicesfor atwo-yearperiodin
the future (i.e., the monitoring or enforcementperiod). They then file tariffs
containingratesfor theiraccessservicesthat theybelieve,giventheirestimatesof
costsanddemand,will resultin earningswithin theprescribedrateofreturnat the
end ofthetwo-yearforecastperiod. During thecourseofthetwo-yearmonitoring
period, rate-of-returncarriersmust review how their actual costs and demand
calculationscompareto their earlier projections, and makerate adjustments,~f
necessary,to ensurethat theydo not exceedtheirprescribedrate ofreturn.”9

NECA hasneverseriouslydisputedthat mid-coursecorrectionsare required. In 2002,

for example,NECA sought a “mid-course” correction in its revenuerequirementsin its 2002

~To developthe growthratefor the AverageRateBaseAT&T derivedthe annualgrowth rate
from Row410 Volume2, Exhibit 2, Page6 of 8 andRow410 Volume2, Exhibit 2, Page8 of 8.
8SeeAT&T Exhibits A & B.

~In theMatter ofGeneralCommunicationsInc., Complainant,v. AlaskaCommunications,Inc.
and Alaska Communications Systems, Inc. d/b/a ATU Telecommunications ATU
Telecommunicationsd/b/a Anchorage Telephone Utility, EB-00-MD-016, Memorandum
Opinionand Order, 16 FCCRcd.2834,¶ 5 (2001)(“GCI v. ACS”) (emphasisadded)citing MCI,
59 F.3d at 1415; see In the Matter of Amendmentof Part 65, Interstate Rate of Return
Prescription:Proceduresand Methodologiesto EstablishReportingRequirements,Reportand
Order, 1 FCCRcd.952, 954,¶ 10 (1986).
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annualtariff filing on the groundsthat its overall returnswould fall below the Commission-

prescribedrate-of-returnwithout suchanadjustment.’°By the samelogic, and consistentwith

the Commission’srules, NECA, which now shows earningsexceeding11.25%, should have

filed, but did not, a mid-coursecorrectionto ensurethat its returnsfall within the Commission-

prescribed11.25%rate-of-return.

In thepast,NECA hasdefendednotmakingdownwardadjustmentson thegroundthatits

pools “historically experienceearningserosion” and that returnswill decreaseto permissible

levels as its membersreport actual data.” But that argumentis not available to NECA here

becausethe expectedoverearningsarenot basedon future projections,but ratheron NECA’s

own historicaldata.12

Recent federal court decisionsmake it even more critical that rate-of-returnLECs

implement appropriate mid-course adjustments. Under prior Commission precedent and

longstandingtradition, ratepayerswere at least partially protectedfrom excessivecharges

becausetheywere allowedto retroactivelycollect excessearningsfrom rate-of-returncarriers.

However, underACSof Anchorage, Inc. v. FCC, 290 F.3d 403, 410-412 (D.C. Cir. 2002)

(“A CSv. FCC”), retroactiverefundsare no longer availableafter a tariff is permittedto take

effect without suspensionor other“action” specifiedin 47 U.S.C. § 204(a)(1)becausethetariff

10 SeeNational ExchangeCarrier, Inc. Tariff FCC No. 5, Transmittal No. 952, WC Docket

No. 02-356,Order,DA 02-3100,¶ 4 (rel. Nov. 8, 2002).
~‘ See,e.g., Reply of the National ExchangeCarrier Association, Inc., WCB/Pricing 02-12;

NECA TransmittalNo. 939, filed June28, 2002.
12 NECA’s prior claims have,in anyevent,not pannedout. Thereis no evidencethat NECA’s

earningsin thesecondyearhavereducedthereturnoverthe monitoringperiodto the prescribed
level. On the contrary,with the exceptionof a single period during the pastseveralyears, if
therewere substantialoverearningsin the first monitoring period, therealso were substantial
overearningsin the full two-yeartariff period. SeePetitionof AT&T Corp., In the Matter of
July 1, 2004AnnualAccessCharge Tariff Filings, WCB/Pricing 04-18, filed June23, 2004,
Exhibit B-2.
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is then “deemedlawful” pursuantto 47 U.S.C. § 204(a)(3). In thesecircumstances,ratepayers

canonly seekreliefon aprospectivebasisandeventhat relief is availableonly if someprovision

in the tariff is subsequentlyfound to be unlawful.’3 Thus, the principle protectionthat

consumersand ratepayersnow have againsttariffed ratesthat produceunlawful returns is a

strenuouspre-effective tariff review. The Commissionmust ensurethat its rate-of-return

prescriptionsareenforcedas“a meansto achievejust andreasonablerates.”14

Accordingly,NECA’s ratesasfiled appearunlawful in that theyfail to reflecta required

mid-coursecorrection. The Commissionthereforeshould suspendNECA’s tariff and require

NECA to file mid-courseratereductionsto reflectthe factthatits first half2005 earningsexceed

the Commission’sprescribedlevel. Specifically, the Commissionshould requireNECA to file

ratesthatwill producetheprescribedreturnfor themonitoringperiod.

II. TUECA HAS NOT SUPPLIED REQUIRED COST SUPPORT TO JUSTIFY
RATE CHANGES FOR CENTURYTEL OF MONROE COUNTY, LLC, AND
CENTURYTEL OF SAN MARCOS, INC.

TUECA has removed CenturyTel of Monroe County, LLC, and CenturyTel of

SanMarcos,Inc. from NECA Tariff F.C.C.No. 5, and addedthesecarriersto TUECA’s Tariff

F.C.C No. 2, AccessServices,to becomeeffectiveon July 1, 2005. TUECA hassuppliedonly a

cover letter, and a revisedlist of issuing carriers, yet both of thesecompaniesare NECA

groupB, costcompanies,that arerequiredto follow the supportinginformationrequirementsof

Section61.38 of the Commission’sRules, 47 C.F.R. § 61.38. Carriersof this size (greaterthe

13 If a tariff hasbeenproperlylabeledand filed on 15 or 7 daysnotice,unless“the Commission

takes action” prior to its effective date, the tariff will be deemedlawful and in almost all
instanceswill insulatethefiling carrierfrom anobligationto pay refundsto customerswho were
overcharged.

‘4ACSv.FCC, 290 F.3dat410 (citing Naderv. FCC, 520F.2d 182, 203 (D.C. Cir. 1975)).
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$500,000grossannualrevenues)arerequiredto file explanationsand costdatasupportingeither

changesor new tariff offerings, as well asworking papersand statistical data,and to comply

with theotherrequirementsof Section61.38. That at leastsomeofthefiled ratesaresuspectis

evident,for example,from thefact that CenturyTelofMonroeCounty,Inc. will beincreasingby

60%—from $0.005798to $0.009278per minute—its ratesin Premium Local Switching rate

band 1— amajor local switchingrateelement.’5No justification is providedfor this increaseor

for any of theotherratessimilarly filed.

Without the cost support information requiredby Section 61.38(b),including, among

other things, a cost study showingthe “{e]stimates of the effect of the changedmatteron the

traffic and revenuesfrom the serviceto which the changedmatterapplies(~61.38(b)(1)(iii)),

customerslike AT&T haveno wayof knowing if TUECA’s rateswere developedto earntheir

prescribedrate-of-return. It appearsthat TUECA will overearnsubstantiallyin the 2003-2004

monitoring period, having reportedpreliminaryresultson March 30, 2005, showing a traffic

sensitivereturnof 19.25%andaspecialaccessreturnof41.42%. It is thusparticularly critical to

ensureits compliancewith the Section61.38(b)rules. BecauseTUECA failed to comply with

Section61.38(b)’scostsupportrequirements,theCommissionshouldsuspendTUECA’s tariff.

~ SeeNECA, Tariff F.C.C. No. 5, Section 17.2.3(A), End Local Switching, Page 17-11,
effective July 1, 2004, and TUECA, Tariff F.C.C. No.2, Section 17.4.3(A), End Office
Local Switching,Page\1 7-6,effectiveNovember18, 2004.
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CONCLUSION

For thereasonsstatedabove,theCommissionshouldsuspendfor onedayand investigate

thetariff revisionsfiled by NECA andTUECA andimposeanaccountingorder.

Respectfullysubmitted,

AT&T Corp.

By Is! JudySello
LeonardJ. Cali
LawrenceJ.Lafaro
Judy5db
Mart Vaarsi

AT&T Corp.
Room3A229
OneAT&T Way
Bedminster,NJ 07921
(908)532-1846
(908)532-1281(fax)

Attorneysfor AT&TCorp.

PleaseAlso FaxRepliesTo:

SafirRammah
Fax: (703)691-6057

June23, 2005
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Exhibit A

SwitchedAccessOverearnings
Calendar Year 2005

(Dollars in Thousands)

Line Source/Calculation
2004

PYCOS

Annual Growth
Rates for

05/06
Test Period

2005
Calendar

Expected 2005 Overearnings
Without Midcourse

Correction
See Note 2

A B C=A*(1+B) D=C/2

I
2
3

4
5
6
7

8

9

10

11

Billed Revenue
Local Switching Support
Total Revenue

Average Schedule Revenue Requirement
Cost Company Revenue Requirement
NECA Expense
Total NECA Pool Revenue Requirement

Average Rate Base

Authorized Rate of Return

Rate of Return

Overearning Amount

Col A & B per NECA Table 7, Page 31
ColA & B per NECA Table 7, Page 31
Col A & C=L1+L2, Col B=Growth %

ColA & B per NECA Table 7, Page 31
ColA & B per NECA Table 7, Page 31
Col A & B per NECA Table 7, Page 31

Sum L4 to L6

See Note 1

((L8*L9)+(L3~L7adjusted for taxes))/L8

L3-L7

$399,085
$301,600
$700,685

$213,749
$455,810

$9,751
$679,310

$729,018

11.25%

12.67%

$21,375

1.89%
0.91%
1.47%

1.57%
-1.15%
-3.36%
-0.33%

-9.15%

$406,628
$304,345
$710,985

$217,105
$450,568

$9,423
$677,068

$662,294

11.25%

13.56%

$33,917

$203,314
$152,172
$355,493

$108,552
$225,284

$4,712
$338,534

13.56%

$16,958

NO
(1) Annual Growth for Average Rate Base=(Tariff Period Rate Base/Pycos Rate Base)A(2/3) =($638/$729y(2/3).9153

Values for Average Rate Base are taken from PYCOS Exhibit 2 page 6 of 8, Exhibit 2 page 8 of 8 provides the Test Period Average rate base
(2) The actual return and midcourse correction should be slightly less for the first half of the year.



Exhibit B

SpecialAccessOverearnings
Calendar Year 2005

(Dollars in Thousands)

I

Line
Source/Calculation

NECA Table 8, Page 33
2004

PYCOS

Annual Growth
Rates for

05/06
Test Period

2005
At Current
Rates and

Projected Costs

Expected 2005 Overearnings
Without Midcourse

Correction
See Note 2

—A B C=A*(I+B) D=C12
I

2
3
4
5

6

7

8

9

Total Revenue

Average Schedule Revenue Requirement
Cost Company Revenue Requirement
NECA Expense
Total Revenue Requirement

Average Rate Base

Authorized Rate of Return

Rate of Return

Overearning Amount

ColA & B per NECA Table 8, Page 33

ColA & B per NECA Table 8, Page 33
ColA & B per NECA Table 8, Page 33
ColA & B per NECA Table 8, Page 33

Sum L2 to L4

See Note 1

((L6*L7)÷(L1-L5 adjusted for taxes))/L6

L1-L5

$407,222

$110,602
$272,992

$5,348
$388,942

$436,511

11.25%

13.27%

$18,280

22.86%

19.87%
15.15%
7.69%

16.39%

11.13%

$500,313

$132,579
$314,350

$5,759
$452,690

$485,795

11.25%

15.98%

$47,623.355

$250,156

$66,289
$157,175

$2,880
$226,345

15.98%

$23,812
NO I
(1) Annual Growth in Average Net lnvestment=(Tariff Period/Pycosyi2/3) 512.486/436.51’~1.174A(2/3)~~1.1129

Values for Average Rate Base are taken from PYCOS Exhibit 2 page 6 of 8, Exhibit 2 page 8 of 8 provides the Test Period Average rate base
(2) The actual return and overearnings reduction required for the first half of 2005 is expected to be a little less than 1/2 of the annual value.



CERTIFICATE OF SERVICE

I herebycertify thaton this
23

rd day ofJune,2005, I causedtrue andcorrectcopiesof the

forgoing Petition of AT&T Corp. to be servedon all partiesby telecopierandmailing, postage

prepaidto theiraddresseslistedbelow.

Bill Cook
NECA
80 SouthJeffersonRoad
Whippany,NJ 07981
Fax: (973)884-8082

PamelaDonovan
TUECA I CenturyTel
805 Broadway
Vancouver,WA 98668
Fax: (360)905-7979

/s! Mart Vaarsi
Mart Vaarsi


