
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
       ) 
In re Walker Broadcasting, Inc.,  ) No. 16-1066 
       ) 
    Petitioner.  ) 
 

OPPOSITION OF FEDERAL COMMUNICATIONS COMMISSION 
TO EMERGENCY PETITION FOR WRIT OF MANDAMUS 

 
Walker Broadcasting, Inc. (“Walker”) seeks a writ of mandamus directing 

the Federal Communications Commission to rule on Walker’s pending petition for 

reconsideration concerning its eligibility to participate in the FCC’s upcoming 

broadcast spectrum incentive auction.  Walker asks the Court to issue an order by 

March 1, 2016, directing the Commission to rule on the reconsideration petition 

before the auction begins on March 29, 2016.   

 Walker has not come close to demonstrating a “clear and indisputable” right, 

Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 289 (1988), to 

the “drastic remedy” of mandamus.  In re Al-Nashiri, 791 F.3d 71, 78 (D.C. Cir. 

2015).  Instead, Walker improperly seeks to enlist the Court in its eleventh-hour 

effort to gain eligibility to participate in the auction after failing to meet the 

applicable eligibility requirements established by the Commission or to mount a 

timely challenge to the Commission’s 2014 decision making clear that Walker’s 

station was not among the stations that met those requirements.   
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  As a threshold matter, there has been no unreasonable administrative 

delay—much less the “egregious” delay required to justify mandamus.  In re 

Monroe Commc’ns Corp., 840 F.2d 942, 945 (D.C. Cir. 1988).  Walker’s petition 

for reconsideration was only filed on November 30, 2015, less than three months 

ago, during which time the Commission has been actively engaged in taking a host 

of measures to prepare for the upcoming auction. 

Walker has also failed to carry its burden of showing that its right to 

mandamus relief is clear and indisputable.  Although Walker purports to be eligible 

to participate in the incentive auction, its authorization to construct its television 

station expired years ago.  The arguments it presents in its reconsideration petition 

in support of its claims of eligibility to participate in the auction are untimely and 

facially implausible.    

Finally, a draft order disposing of Walker’s petition for reconsideration was 

circulated to the Commissioners on February 22, 2016.  The Commission is thus in 

a position to rule on the reconsideration petition before the incentive auction 

begins, even absent any action by this Court. 

 Walker’s petition for a writ of mandamus should be denied.  
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BACKGROUND 

A.  The Spectrum Act 

 On February 22, 2012, Congress adopted the Spectrum Act, see Middle 

Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96, Title VI, 125 

Stat. 156 (2012).  The Spectrum Act authorizes the FCC to conduct an incentive 

auction to “encourage” television broadcasters “to relinquish some or all of [their] 

licensed spectrum usage rights” for the purpose of reallocating broadcast television 

spectrum for other uses (such as mobile broadband service).  47 U.S.C. 

§ 309(j)(8)(G)(i). 

 Under the Spectrum Act, the incentive auction will consist of three phases:  

(1) a “reverse auction to determine the amount of compensation that each 

broadcast television licensee would accept in return for voluntarily relinquishing 

some or all of its broadcast television spectrum usage rights,” 47 U.S.C. 

§ 1452(a)(1); (2) the reorganization (or “repacking”) of the broadcast television 

spectrum in order to move broadcasters from a portion of the UHF spectrum to 

make it available for new uses, id. § 1452(b); and (3) a “forward auction” to assign 

licenses for use of the reallocated broadcast television spectrum, id. § 1452(c)(1).  

See Nat’l Ass’n of Broadcasters v. FCC, 789 F.3d 165, 170 (D.C. Cir. 2015) 

(“NAB v. FCC”) (describing structure of auction). 
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 The Spectrum Act provides that during the repacking process, “the 

Commission shall make all reasonable efforts to preserve, as of February 22, 2012, 

the coverage area and population served of each broadcast television licensee.”  47 

U.S.C. § 1452(b)(2).  The Act defines a “broadcast television licensee” as “the 

licensee of … (A) a full-power television station or (B) a low-power television 

station that has been accorded primary status as a Class A television licensee” 

under the Commission’s rules.  Id. § 1401(6). 

B.  The Incentive Auction Order   

The FCC construed section 1452(b)(2) to mandate all reasonable efforts to 

preserve the coverage area and population served by “full power and Class A 

facilities (1) licensed as of February 22, 2012, the date of enactment of the 

Spectrum Act; or (2) for which an application for a license to cover was on file as 

of February 22, 2012.”  Expanding the Economic and Innovation Opportunities of 

Spectrum Through Incentive Auctions, 29 FCC Rcd 6567, 6652 ¶ 185 (2014) 

(“Incentive Auction Order”), pets. for review denied, NAB v. FCC, 789 F.3d 165.1 

The Commission also found that it had the “discretion to protect additional 

facilities” beyond those specified in section 1452(b)(2).  Incentive Auction Order 

                                                            
1 The FCC employs a two-step licensing process for broadcast stations.  The station 
must first obtain a construction permit, which authorizes the station to construct its 
facilities.  47 C.F.R. § 73.3533.  Then the station must file an application for a 
station license “to cover” the permit, grant of which licenses the station to operate 
on its constructed facilities.  See 47 C.F.R. § 73.3536. 
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¶ 191.  In exercising this discretion, the agency balanced the benefits of protecting 

additional stations (preserving viewers’ existing television service, safeguarding 

broadcasters’ investment) against the costs to the implementation of the auction 

(increasing constraints on the repacking process, hindering the efficient 

administration of the auction).  Id. ¶¶ 192-193.  After carefully weighing these 

competing concerns, the FCC decided to extend protection to some additional 

stations but not to others.  Id. ¶¶ 194-245.  Only broadcasters that receive 

repacking protection are eligible to participate in the reverse auction.  Id. ¶¶ 355-

357.   

The Commission specified that it would protect, as a matter of discretion, 

the small number of “new full power television stations that were authorized by 

construction permits, but not constructed or licensed, as of February 22, 2012.”  

Incentive Auction Order ¶ 196.  The Incentive Auction Order identified only four 

stations as falling into this category:  WACP, Atlantic City, NJ; WMWC, 

Galesburg, IL; KUKL-TV, Kalispell, MT; and WMDE, Seaford, DE.  Id. n.647.  

Although WFBT was not listed among the stations in this category, Walker never 

filed a petition for reconsideration of the Incentive Auction Order. 

The Commission stated that, in order for stations that are eligible for 

discretionary protection to qualify for such protection, “a facility must be licensed 

by the Pre-Auction Licensing Deadline.”  Incentive Auction Order ¶ 355.  (The 

USCA Case #16-1066      Document #1600336            Filed: 02/23/2016      Page 5 of 23



6 
 

FCC’s Media Bureau later designated May 29, 2015 as the Pre-Auction Licensing 

Deadline.)2  The Commission also stated that it “will not allow a station to 

participate in the reverse auction if its license has expired [or] is subject to a 

revocation order (collectively a ‘license validity proceeding’) … provided the 

license validity proceeding … has become final and non-reviewable by a date prior 

to commencement of the auction.”  Incentive Auction Order ¶ 363.  If the license 

validity proceeding is not final, the station will be allowed to participate in the 

reverse auction, subject to the proceeds being placed in escrow pending the final 

outcome of its challenge.  Id.  As explained below, this protection is inapplicable to 

Walker because it never had a license that could be the subject of a license validity 

proceeding.       

C.  The Bureau Letter Ruling Regarding Walker Broadcasting 

In April 2004, the FCC granted Walker’s application for a construction 

permit to build a full-power television station (WFBT) in Bath, New York.  After 

the Commission extended the expiration date for Walker’s construction permit, the 

permit was due to expire on April 3, 2009.  See Letter from Barbara A. Kreisman, 

FCC, to Walker Broadcasting, Aug. 31, 2015, at 1-2 (“Bureau Letter Ruling”).3 

                                                            
2 Public Notice, Media Bureau Designates May 29, 2015 as Pre-Auction Licensing 
Deadline, 30 FCC Rcd 393 (Med. Bur. 2015). 
 
3 A copy of the Bureau Letter Ruling is attached. 
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Because Walker’s station was authorized to operate on channel 14, its 

construction permit included a condition to provide documentation that the station 

would not cause objectionable interference to existing land mobile radio facilities.  

See Bureau Letter Ruling at 2.4 

On April 2, 2009—one day before the construction permit was due to 

expire—Walker filed an application for a station license to cover the construction 

permit.  Walker’s license application, however, did not include documentation 

demonstrating that its station would not cause objectionable interference to 

existing land mobile radio facilities, as required by the construction permit.  

Consequently, the FCC did not grant the station’s license application, and WFBT 

never commenced operation.  See Bureau Letter Ruling at 2.5 

On June 9, 2015, the Bureau issued a public notice with an appendix listing 

the stations eligible for repacking protection in the broadcast incentive auction 

                                                            
4 FCC rules require full power television stations using channel 14 to take steps 
before construction to identify and guard against potential interference to land 
mobile radio service facilities.  See 47 C.F.R. § 73.687(e)(4)(ii). 
  
5 In June 2010, Media Bureau staff notified Walker’s counsel that the license 
application did not include the required land mobile radio interference 
documentation.  Although Walker’s counsel stated that he would e-mail the 
documentation to the Bureau, the staff never received it.  Bureau Letter Ruling at 
2.  Walker did not provide documentation supporting non-interference with land 
mobile radio operations until it filed an amendment to its license application on 
May 28, 2015—more than six years after it first applied for a license. 
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pursuant to the Incentive Auction Order.6  WFBT was not listed as an eligible 

facility.  The public notice stated that “if a licensee believes that the Appendix 

omits an eligible facility, it should file with the Commission a ‘Petition for Eligible 

Entity Status’ by July 9, 2015.”  Eligibility PN, 30 FCC Rcd at 6154. 

On June 12, 2015, Walker filed a petition for eligible entity status, 

requesting that WFBT be deemed an “eligible facility” for purposes of the 

incentive auction.  Bureau Letter Ruling at 2. 

In a letter ruling dated August 31, 2015, the Media Bureau denied Walker’s 

petition for eligible entity status.  Bureau Letter Ruling at 4-6.  As a threshold 

matter, the Bureau found that Walker’s underlying construction permit had been 

automatically forfeited under 47 C.F.R. § 73.3598(e) upon its expiration on April 

3, 2009 because Walker failed to satisfy the permit’s land mobile radio interference 

condition before the permit expired.  Id. at 3-4.  In response to Walker’s belated 

effort to revive its long-expired permit, the Bureau also dismissed Walker’s license 

application pursuant to 47 C.F.R. § 73.3566(a).  Id. at 3.7 

                                                            
6 Public Notice, Media Bureau Announces Incentive Auction Eligible Facilities and 
July 9, 2015 Deadline for Filing Pre-Auction Technical Certification Form, 30 
FCC Rcd 6153 (Med. Bur. 2015) (“Eligibility PN”). 
 
7 As an alternative ground for dismissal, the Bureau found that Walker failed to 
supply the missing land mobile radio documentation at the request of Bureau staff.  
Bureau Letter Ruling at 3.  Walker’s failure to comply with the staff’s request was 
deemed to render the application defective under 47 C.F.R. § 73.3566(b).  Id. 
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Having found that Walker’s license application was patently defective and 

that its construction permit had expired years ago, the Bureau concluded that 

Walker was not entitled to discretionary repacking protection because it “has no 

authorization or license to be protected.”  Bureau Letter Ruling at 4. 

Additionally, the Bureau noted that in the Incentive Auction Order, the 

Commission granted discretionary repacking protection to four specific new full 

power television stations that were authorized by construction permit, but not yet 

licensed, as of February 22, 2012.  WFBT was not among them.  Bureau Letter 

Ruling at 5 (citing Incentive Auction Order ¶ 196 & n.647).  The Bureau therefore 

dismissed Walker’s petition as an untimely petition for reconsideration of the 

Incentive Auction Order.  Id.   

Alternatively, the Bureau denied Walker’s petition because it found no merit 

in Walker’s arguments that WFBT was similarly situated to the four new full 

power stations that had been granted repacking protection.  Bureau Letter Ruling at 

5-6.  Those four stations held construction permits with an expiration date after 

February 22, 2012.  By contrast, the expiration date for WFBT’s construction 

permit was “well before February 22, 2012,” and “it was fully within [Walker’s] 

control to have [WFBT] licensed by February 22, 2012.”  Id. at 6. 

On September 30, 2015, Walker filed an application for Commission review 

of the Bureau Letter Ruling.  That application is pending before the Commission. 
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D. The Application Procedures PN 

On October 15, 2015, the FCC’s Wireless Telecommunications Bureau 

released a public notice that finalized application procedures for the reverse and 

forward auctions and provided detailed information related to the application 

process.  Public Notice, Application Procedures for Broadcast Incentive Auction 

Scheduled to Begin on March 29, 2016, 30 FCC Rcd 11034 (2015) (“Application 

Procedures PN”).  In that public notice, the Bureau noted the Commission’s 

determination in the Incentive Auction Order that “eligible broadcast licensees of 

facilities subject to a non-final license validity proceeding … may participate in the 

reverse auction subject to any incentive payment being held until the pending 

proceedings are finally resolved.”  Application Procedures PN ¶ 44.  The 

Application Procedures PN did not establish or revise any eligibility requirements. 

On November 30, 2015, Walker filed a petition for reconsideration of the 

Application Procedures PN.  Walker reiterated its contention that it qualified for 

discretionary repacking protection under the Incentive Auction Order.  Petition for 

Reconsideration at 2 (citing Incentive Auction Order ¶¶ 194-195).   

Relying on paragraph 44 of the Application Procedures PN, Walker also 

asserted that it was eligible for protection because “its license application is the 

subject of a proceeding to determine its validity,” and that it therefore should “be 
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allowed to participate in the Incentive Auction pending the outcome of its 

Application for Review.”  Petition for Reconsideration at 3.   

On February 22, 2016, a draft order that would dispose of Walker’s petition 

for reconsideration was circulated to the Commission for its consideration.  As of 

this filing, Walker’s petition for reconsideration, which has been before the 

Commission for less than three months, remains pending. 

ARGUMENT 

 The remedy of “mandamus is drastic; it is available only in extraordinary 

situations; it is hardly ever granted; those invoking the court’s mandamus 

jurisdiction must have a clear and indisputable right to relief; and, even if the 

plaintiff overcomes all these hurdles, whether mandamus relief should issue is 

discretionary.”  In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2005) (en banc) 

(internal quotation marks omitted).  Walker has failed to show that this is “one of 

the exceptionally rare cases” that warrants a judicial decree directing agency 

action.  See In re Barr Labs., 930 F.2d 72, 76 (D.C. Cir. 1991). 

1.  Walker has no right to a writ of mandamus in this case because there has 

been no unreasonable delay.  Walker’s petition for reconsideration of the 

Application Procedures PN has been pending for less than three months.  Such a 

relatively brief period of agency deliberation does not come close to the sort of 

“unreasonable delay” that would justify the extraordinary remedy of mandamus.  
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See Telecomm. Research & Action Ctr. v. FCC, 750 F.2d 70, 79-81 (D.C. Cir. 

1984).         

This is particularly the case given the considerable time and effort that the 

FCC has devoted to preparing for the incentive auction—an unprecedented 

proceeding involving numerous complex and highly technical issues, representing 

the culmination of four years of work by the Commission and dozens of members 

of its staff, with significant ramifications for the nation’s economy and consumers.  

See generally NAB v. FCC, 789 F.3d 165.  With the beginning of the auction now 

less than five weeks away, applicants are taking the steps necessary to participate 

in the auction, including securing financing and deferring other business plans.  

And the Commission’s work on the auction continues.  Even in the short time since 

Walker filed its reconsideration petition, the FCC and its staff have issued several 

orders resolving various outstanding issues pertaining to the auction.8  At the same 

                                                            
8 See Expanding the Economic and Innovation Opportunities of Spectrum Through 
Incentive Auctions, FCC 16-12 (rel. Feb. 12, 2016) (“Third Reconsideration 
Order”) (denying a petition for reconsideration filed by Videohouse, Abacus, 
WMTM, and KMYA), pet. for review filed, The Videohouse, Inc. v. FCC, D.C. 
Cir. No. 16-1060; Expanding the Economic and Innovation Opportunities of 
Spectrum Through Incentive Auctions, DA 16-120 (Wireless Tel. Bur. rel. Feb. 3, 
2016) (dismissing two petitions for reconsideration of the Application Procedures 
PN); Expanding the Economic and Innovation Opportunities of Spectrum Through 
Incentive Auctions, DA 15-1454 (Med. Bur. rel. Dec. 18, 2015) (denying a motion 
for stay of the deadline for filing applications to participate in the reverse auction); 
Amendment of Parts 73 and 74 of the Commission’s Rules to Establish Rules for 
Digital Low Power Television and Television Translator Stations, FCC 15-175 
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time, the agency continued to address other communications issues that are not 

related to the incentive auction.9  

In assessing claims of unreasonable delay, this Court has long recognized 

that “an administrative agency is entitled to considerable deference in establishing 

a timetable for completing its proceedings.”  Cutler v. Hayes, 818 F.2d 879, 896 

(D.C. Cir. 1987).  “The agency is in a unique—and authoritative—position to view 

its projects as a whole, estimate the prospects for each, and allocate its resources in 

the optimal way.”  Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 

1094, 1101 (D.C. Cir. 2003) (quoting Barr Labs., 930 F.2d at 76).  In 

administering the incentive auction, the FCC “has broad discretion to set its agenda 

and to first apply its limited resources to the regulatory tasks it deems most 

pressing.”  Cutler, 818 F.2d at 896.  Walker has not demonstrated that the agency 

abused its broad discretion here by dedicating its efforts to bringing the auction to 

fruition rather than giving special priority to review of Walker’s unsupported and 

                                                            

(rel. Dec. 17, 2015) (adopting proposals to mitigate the effect of the incentive 
auction on low power television and television translator stations). 
   
9 For example, in a December 2015 order, the Commission granted forbearance 
from a number of outdated telecommunications regulations.  Petition of 
USTelecom for Forbearance Pursuant to 47 U.S.C. § 160(c) from Enforcement of 
Obsolete ILEC Legacy Regulations That Inhibit Deployment of Next-Generation 
Networks, FCC 15-166 (rel. Dec. 28, 2015).  And on February 18, 2016, the 
Commission launched a rulemaking to consider proposals to expand consumers’ 
choices for video navigation devices for multichannel video programming systems.  
Expanding Consumers’ Video Navigation Choices, FCC 16-18 (rel. Feb. 18, 2016).   
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belated claim of eligibility.  Consequently, the Court has “no basis for reordering 

agency priorities.”  Barr Labs., 930 F.2d at 76. 

2.  Walker has failed to show that it has a “clear and indisputable” right to 

mandamus.  See Gulfstream Aerospace, 485 U.S. at 289.  In its petition for 

reconsideration of the Application Procedures PN, Walker maintains that WFBT 

qualifies for repacking protection under the Incentive Auction Order because 

WFBT is one of “the small number of new full power television stations that were 

authorized, but not constructed or licensed, as of February 22, 2012.”  Petition for 

Reconsideration at 2 (quoting Incentive Auction Order ¶ 194).  But the Incentive 

Auction Order made clear that there were only four stations included in this 

category, and WFBT was not among them.  See Incentive Auction Order ¶ 196 & 

n.647.  If—notwithstanding the fact that its construction permit expired long ago 

and its license application was patently defective—Walker believed that the 

Commission erred in omitting WFBT from this category of protected stations, it 

should have petitioned for reconsideration of the Incentive Auction Order.  It did 

not.  By raising the issue now, Walker is effectively requesting reconsideration of 

the Incentive Auction Order more than a year after the deadline for seeking 

reconsideration of that order.  See Bureau Letter Ruling at 5. 

Alternatively, Walker contends that it is eligible to participate in the auction 

because its license application is “subject to a nonfinal license validity 
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proceeding.”  Petition for Reconsideration at 3 (quoting Application Procedures 

PN ¶ 44).  Walker is mistaken.  As the Commission explained in the Incentive 

Auction Order, a “license validity proceeding” concerns only licenses that have 

“expired” or are “subject to a revocation order.”  Incentive Auction Order ¶ 363.  

By definition, such proceedings involve only cases in which licenses have 

previously been granted.10  Walker concedes that its license application “has been 

denied,” even though that denial “is on appeal.”  Petition for Reconsideration at 3.  

Indeed, WFBT has never commenced operation. 

3.  Finally, we note that on February 22, 2016, a draft order disposing of 

Walker’s petition for reconsideration was circulated to the Commissioners for a 

vote.  As a result, the Commission is well positioned to rule on the reconsideration 

petition before the start of the incentive auction on March 29, 2016, even absent 

any action by this Court.    

  

                                                            
10 On reconsideration, the Commission clarified that continued eligibility for 
stations subject to a non-final license validity proceeding applies only “to stations 
that previously held full power or Class A licenses.”  Expanding the Economic and 
Innovation Opportunities of Spectrum Through Incentive Auctions, Second Order 
on Reconsideration, 30 FCC Rcd 6746, 6783 ¶ 81 (2015). 
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CONCLUSION 

 Mandamus is “a drastic remedy, to be invoked only in extraordinary 

circumstances.”  Al-Nashiri, 791 F.3d at 78 (internal quotation marks omitted).  

Because Walker has failed to demonstrate that this case presents such 

circumstances, the Court should deny the petition for a writ of mandamus. 

       Respectfully submitted, 
 
 
       Jonathan B. Sallet 
       General Counsel 
 
 
       Jacob M. Lewis 
       Associate General Counsel 
 
 
       /s/James M. Carr 
 
       James M. Carr 
       Counsel 
 
       Federal Communications Commission 
       Washington, D.C.  20554 
       (202) 418-1740 
 
February 23, 2016 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT  

 
       ) 
In re Walker Broadcasting, Inc.,  ) No. 16-1066 
       ) 
    Petitioner.  ) 
 

 
CERTIFICATE OF SERVICE 

 
I, James M. Carr, hereby certify that on February 23, 2016, I electronically 

filed the foregoing Opposition of Federal Communications Commission to 
Emergency Petition for Writ of Mandamus with the Clerk of the Court for the 
United States Court of Appeals for the D.C. Circuit by using the CM/ECF system.  
Participants in the case who are registered CM/ECF users will be served by the 
CM/ECF system. 
 
 
A.Wray Fitch III, Esq. 
Gammon & Grange, PC 
8280 Greensboro Drive 
Seventh Floor 
Mclean, VA 22102 
Counsel for:  Petitioner 

 

  
  

 
 
 

/s/ James M. Carr 
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