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l. INTRODUCTION
In the Order, the FCC used the authority confirmed by the Supreme Court in

Brand X and by this Court in Verizon to achieve an important goal. It classified
broadband Internet access services as a telecommunications service and adopted
rules that safeguard the public’s ability to use the Internet—the indispensable
communications medium of the modern era—without interference from
Petitioners.

Intervenors, adiverse group of public interest organizations and private
sector entities, come from all realms of the Internet economy—online video and
Vol P telephone providers, competitive | SPs, Internet backbone operators, venture
capitalists, and advocates for privacy, accessibility, consumers, and social justice.
Their harms from a stay would dwarf the speculative injury Petitioners claim, none
of whichisirreparable and little, if any, of which qualifiesasinjury at all.

No Irreparable I njury from Rules. Petitioners delayed for nearly two
months before seeking redress for their claimed injuries, creating an artificial
emergency for this Court. Their litigation-driven rhetoric is belied by what many of
their members have represented to the capital markets: “On Titlell, it really hasn’t
affected the way we have been doing our business or will do our business.”
Comcast Corp., Q1 2015 Earnings Call Transcript at 16 (May 4, 2015). For their

part, the capital markets have agreed with that business-as-usual assessment, as
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Intervenors expert economist, William Zarakas, testifies. Intervenors also submit
evidence from a number of competitive | SPs such as ComSpan, DISH, Fatbeam,
Google Fiber, and Sonic, showing that the incentive of 1SPs to invest will not be
chilled by the Order and may in fact be bolstered by it.

Petitioners suggest that they will be injured by the alleged vagueness of the
new open Internet standards, even though many of them had advocated “ case-by-
case” adjudication without any bright-linerules at all. If the need to hire alawyer
for advice on anew rule were irreparable injury, all new agency rules would be
stayed. Petitioners claim they will not be able to charge for interconnection, even
though the industry standard before the Order was no-charge, settlement-free
peering. They say their marketing practices will be constrained by statutory
requirements to protect their customers’ privacy, despite evidence that strong
privacy protections spur broadband adoption and therefore would appear to be a
broadband marketer’s aly, not her enemy.

Petitioners primarily offer protestations of injury by small 1SPs. But atotal
of 14 1SPs provide broadband access to 80 percent of U.S. broadband households.

See FCC, 2014 Measuring Broadband America Fixed Broadband Report at 5

! Nor does the cost of compliance or the risk of litigation qualify as irreparable
injury. See A.O. Smith Corp. v. FTC, 530 F.2d 515, 527 (3d Cir. 1976); FTC v.
Sandard Oil Co. of Calif., 449 U.S. 232, 244 (1980).
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(2014). Few of those 14 supply any evidence of harm here. Petitioners appear to be
presenting afront of small ISPsto divert the Court’ s gaze from the shrug with
which the mgjority of the industry has greeted the Order below.

Injury from Stay. On the other side of the ledger, a diverse group of 16
declarants detail the harm that would result from a stay, much of it based on
Intervenors' recent or current experience. These real harms stand in contrast to the
hypothetical future evils postulated by Petitioners. Many Intervenors depend on the
pipes controlled by Petitioners for their customers to access Intervenors' services,
even as they compete with Petitioners themselves in the provision of those
services. This should come as no surprise to this Court, which previously found
that gatekeeper | SPs have the incentive and ability to favor their services while
disadvantaging “over-the-top” competitors. See Verizon, 740 F.3d 623, 645-46
(D.C. Cir. 2014).

A stay would allow 1SPs with this gatekeeper power to continue harming
consumers and edge providers through service degradation. The notorious episodes
of the degradation of Netflix’s service by a number of ISPs areillustrative. And
some of the harm is not only recent; it isunfolding in real time: Cogent explains
how | SP refusal's to augment interconnection capacity cause congestion and

hamper uses of the Internet such as teleworking applications today.
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In atactical maneuver, Petitioners say they do not request a stay of the three
bright-line rules (no blocking, no throttling, and no paid prioritization); rather, they
request a stay “only” of the general conduct requirements and Title |l rules—
including the prohibitions on undue interference and unreasonabl e discrimination.

AsIntervenors declarants testify, however, in the absence of the general
conduct standards, | SPs would have virtual carte blanche to circumvent the bright-
line prohibitions through techniques such as degrading their connections to the
Internet to impede the flow of Internet content, and using discriminatory data caps
to favor an ISP’ s effiliated services over those of rivals.

No Substantial Likelihood of Success. Intervenors refer the Court to the
FCC’ s discussion of the merits, but they are particularly mystified by Petitioners
argument that they lacked sufficient notice of the FCC’ s Title Il reclassification
under the Administrative Procedure Act. The FCC’ s belt-and-suspenders
approach—a Notice of Inquiry as well as a Notice of Proposed Rulemaking—was
so successful in publicizing the possibility of Title |l that it attracted nearly four
million comments (including substantial comments from Petitioners) and became
fodder for cartoons and talk shows, leaving a claim of ignorance open perhaps to

hermits, but not to Petitioners.
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1. PETITIONERSDO NOT SHOW IRREPARABLE INJURY

A. Petitioners Conduct and the Markets Contradict the Alleged
Harms

Petitioners’ claims of irreparable injury are belied, first of all, by their
insouciant languor. Petitioners waited almost two months from the release of the
Order to ask the FCC for a stay, leaving the agency and this Court with only one
month to evaluate the stay request before the rules become effective on June 12,
2015. Courts look askance when a party claming imminent injury takesitstimein
trying to avert it. See Fund for Animalsv. Frizzell, 530 F.2d 982, 987 (D.C. Cir.
1975); Newdow v. Bush, 355 F.Supp. 2d 265, 292 (D.D.C. 2005) (“[U]nexcused
delay in seeking extraordinary injunctive relief may be grounds for denial because
such delay implies alack of urgency and irreparable harm.”).

Petitioners’ claims are also belied by public statements of their own
members. Here is Comcast Cable CEO Nell Smit: “[o]n Title I, it really hasn't
affected the way we have been doing our business or will do our business.”
Comcast Corp., Q1 2015 Earnings Call Transcript at 14 (May 4, 2015). And
Cablevision CEO James Dolan: “to be honest, we don’t see at |east what the [FCC]
Chairman has been discussing as having any real effect on our business.” See
Shalini Ramachandran & Michael Calia, Cablevision CEO Plays Down Business

Effect of FCC Proposal, WALL STREET JOURNAL, Feb. 25, 2015.
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That view is confirmed by other 1SPs. Sprint’s Chief Technology Officer
considers those alleging significant harm from the rules to be “representing a
situation that won’t play out.” Maathi Nayak, Sorint Says U.S. Telecoms Wil
Invest Despite Stronger Net Neutrality, REUTERS, Feb. 11, 2015. The markets, too,
seem to have shrugged off any adverse effect of the rules on the ISP industry. See
Zarakas Decl. 1 5, 9-10.

B. TheRulesArelLikely toBolster, Not Chill, Infrastructure
I nvestment

Petitioners assert that complying with the new rules will result in
“diminished investment,” citing testimony from only three small, rural 1SPs able to
show specific examples. Motion at 28; Wisper ISP Decl. § 14; KWISP Internet
Decl. 13; Aristotle Inc. 1 13. This bleak view is not shared by all Petitioners:
none of the other declarations provides concrete allegations of decreased
investment incentives. In fact, AT&T and Time Warner Cable seem to be actively
pursuing significant network upgrades, even in the face of this purported

regulatory uncertainty.’

? Press Release, AT& T, AT& T Eyes 100 U.S. Cities and Municipalities for its
Ultra-Fast Fiber Network (Apr. 21, 2014); James Aldridge, Time Warner Cable
Deployed $1 Billion in Capital on Digital TV, Faster Internet, SAN ANTONIO
BUSINESS JOURNAL, Apr. 30, 2015. Nor has the Order dampened enthusiasm for
acquisitions of broadband ISPs. See, e.g., Liana B. Baker, Altice Eyes U.S. with
TWC, Suddenlink Buys, REUTERS, May 19, 2015.
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In any event, Intervenors submit evidence that the claimed harm to
broadband investment is unlikely to materialize. The FCC’ s reclassification of
broadband access under Title |1 will not chill DISH Network’s willingness to
continue investing in broadband access networks. DISH Decl. 1 6. Similarly,
ComSpan, asmall ISP in rural Oregon, does “not view the FCC’'s new rules as
creating any new substantial burdensfor [it],” but rather believes “that the rules
will . . . help promote competition among [ISPs].” ComSpan Decl. 1 5, 10. ISP
Fatbeam “intends to continue to expand its networks, deploy fiber and provide
smaller third and fourth tier markets with competitive fiber optic broadband
options.” Fatbeam Decl. { 6. In the words of ISP Sonic CEO Dane Jasper: “[w]ith
the new rules in place, Sonic intends to continue to expand its network footprint.”
Sonic Decl. 9. And Brad Burnham testifies that a stay would make his venture
capital firm, Union Square Ventures, “reluctant to invest in web companies that
rely heavily on ISPsto carry traffic to and from customers.” Union Square
Ventures Decl. 1 13; see also Vonage Decl. § 23.

C. PetitionersClaim to Be Hurt by Vague Standards Even Though
Many Had Previously Asked for No Bright-Line Rulesat All

Petitioners claim to be irreparably harmed by the “ sweeping yet

indeterminate ‘ Internet conduct standard,”” Motion at 26, and would prefer a
Napoleonic Code of precise, granular prohibitions, with no “catch-all.” Previoudly,

however, many Petitioners and their members had emphatically requested the
7
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opposite—case-by-case adjudication with no bright-line rules. ACA supported an
assessment on a “case-by-case basis rather than adherenceto . . . ‘one-size-fits-al’
prescriptions’; AT& T supported a*“‘ commercia reasonableness' requirement”;
CenturyLink supported “arigorous ex post process,” as “opposed to overly
prescriptive rules’; NCTA supported a“ multi-factor, case-by-case standard”; TWC
opposed a “ prescriptive technical standard which will quickly become outdated,”
and supported a “case-by-case review . . . in contrast to the categorical ban”; and

V erizon opposed a “prescriptive approach.”®

All of these approaches would have
relied on case-by-case adjudication to a greater extent than the Order below,
because they would not have been aided by any bright-line rules, suggesting that
Petitioners have seized on vagueness as a pretext.

Moreover, asthe Order notes, the carefully tailored general conduct
standards are designed to account for the fact that the bright-line rules are in fact

narrower than the 2010 rules, which included a broad prohibition against

discrimination based on a four-factor test. Order § 138.

® ACA, Comments, GN Docket No. 14-28, at 27-28 (July 17, 2014); Letter from
Henry Hultquist, AT&T, to Marlene Dortch , GN Docket No. 14-28, at 4 (Oct. 24,
2014); CenturyLink, Comments, GN Docket No. 14-28, at 36 (July 17, 2014);
NCTA, Reply Comments, GN Docket Nos. 14-28, 10-127, at 24-25 (Sept. 15,
2014); Time Warner Cable, Inc., Reply Comments, GN Docket No. 14-28, at 5, 15
(Sept. 15, 2014) (citations omitted); Verizon, Comments, GN Docket Nos. 10-127,
14-28, at 18 (July 15, 2014).
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D. Petitioners Other Claimed Injuries Are Hypothetical or
Nonexistent

Privacy. Many Petitioners complain that the need to respect their customers’
privacy will constrain their marketing efforts and harm sales. Motion at 29-30.
These complaints, most of which are hedged by the telltale “[t]o the extent that”
qgualifier, see, e.q., WinDBreak Decl. 1 7-8, 14, 19; Bagley Util. Decl. | 7-8, 14,
do not establish irreparable harm.

First, it would appear that greater respect for privacy is a potential asset, not
aliability, for an ISP's marketing team: increased privacy protections have the
potential to “overcome some obstacles that consumers face in the adoption and use
of broadband.” PRC Decl. § 7.

Second, Petitioners try to manufacture an injury out of agift. They complain
that the privacy requirements are vague because the FCC forbore from applying
the full set of its detailed rules applicable to voice telephony in favor of amore
streamlined treatment—relief in which Petitioners, once more, see injurious
vagueness. In fact, the Public Notice issued this past Wednesday by the FCC
gpecifies that, should | SPs have questions, they need only ask. See FCC, Public
Notice, Enforcement Advisory No. 2015-03, DA 15-603 (May 20, 2015).

Third, Petitioners must abide by at |east comparable—if not more
stringent—yprivacy requirementstoday. ISPs’ telephone or cable businesses must

comply with FCC privacy protections. And all of the declarants’ broadband
9
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Internet access offerings are currently subject to the FTC’ s broad Section 5
jurisdiction. 15 U.S.C. § 45. Petitioners cannot fairly claim irreparable injury as a
result of transitioning from the jurisdiction of one regulator to another. AT& T, for
its part, prefersto find itself in aregulatory no-fly zone: it is asking another Court
of Appealsto dismiss an FTC action regarding broadband access on the ground
that the FTC is preempted by the FCC’ s oversight while aso asking this Court to
exempt it from the FCC oversight after all. See FTC v. AT& T Mohility LLC, No. C-
14-4785 (N.D. Cal. May 15, 2015) (order granting AT& T’ s motion to certify to the
Ninth Circuit the question of whether the FCC’'s Order stripped the FTC of
jurisdiction over AT& T's mobile broadband services).

State Burdens and Pole Attachments. Petitioners raise the specter of
additional state taxes and fees or new franchise requirements as a result of
reclassification. But no Petitioner shows that such burdens depend on the FCC's
determination, as opposed to state or local law. In any event, the Internet Tax
Freedom Act prohibits states and localities from imposing taxes on Internet access,
on that basis, the Order specifically prohibits the imposition of new state taxes and
fees as aresult of reclassification.

Petitioners ook a gift horse in the mouth once again in their claims
regarding pole attachments. The FCC’s Order makes it easier for ISPsto obtain

access to the utility poles at issue—providing a significant, new benefit to 1SPs.

10
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Google Decl. 1 7. Petitioners merely speculate that increased pole attachment fees
are contractually possible, but they provide no contracts and no evidence that such
increases will actually occur, let aone that they would be unable to recoup those
costs in the unlikely event they succeed on the merits here.

I nterconnection. Petitioners make only one claim of current, as opposed to
potential future, harm. They maintain that the FCC’s oversight of an ISP's
connection to the Internet—which was not addressed by the 2010 Open Internet
Rules—has resulted in demands for significant changes to so-called
Interconnection agreements.

Hereisthe reality: 99% of | SPs have not, and do not, seek to charge Internet
companies when those companies deliver content requested by the ISPS' own
subscribers.* Only a handful, the especially dominant ones that cover alarge
portion of the nation’ s population, have recently embarked on an effort to extract
payment for access to their networks to deliver content requested by their own
customers. Cogent Decl. {1 10-11; Level 3 Decl. 112; Vimeo Decl. § 12. That
small minority of dominant | SPs could eliminate the possibility of FCC review of

their interconnection practices simply by adhering to the historical norm of

* See, e.g., Netflix, Inc., Amended Petition to Deny, MB Docket No. 14-57, at 49
(Aug. 27, 2015); Declaration of Kevin McElearney, MB Docket No. 14-57, 3
(Sept. 19, 2014) (Exhibit 4 to Comcast Corp., Opposition to Petitions to Deny and
Response to Comments, MB Docket No. 14-57 (Sept. 23, 2014)).
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maintaining sufficient interconnection capacity and allowing customers to access
the content for which they have already paid. Cogent Decl. 1 18. And so, when
Petitioners complain they are asked to agree to interconnection without payment,
their real grievance isthat they do not want to maintain the historical status quo of
no-charge interconnection. Level 3 Decl. 11 6, 12.

When a consumer attempts to access an Internet video, for example, a small
message travels from her home over an ISP’ s network to the point at which the ISP
connects to the Internet. Cogent Decl. 1 5; Netflix Decl. 1 6; Vimeo Decl. {1 8-9.
From there, the request can travel over countless routes to an OVD such as Hulu.
The OVD responds by sending the video over the Internet using any number of the
competitive Internet transit providers or CDNs to the ISP’ s doorstep. Cogent Decl.
1 14; Netflix Decl. § 8. It is at this doorstep that the competitive ecosystem of the
Internet terminates, Cogent Decl. § 14; Level 3 Decl. § 10, Netflix Decl. {1 9-10,
and the ISP has total control over whether it will open its door to alow the video to
travel the “last mile” to its customer. Level 3 Decl. 1 10-11; Netflix Decl. 1 9-

10.°

> Nor does the FCC's oversight of interconnection extend to the vast and complex
web that represents the Internet backbone, as CenturyLink implies. CenturyLink
Decl. 11 10-13. Rather, it extends only to the ISP’ s doorstep. Netflix Decl. 1 11,
Figure 1.
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Moreover, Petitioners claim that the possibility of a future dispute at the
FCC dready isresulting in irreparable harm fails because every | SP has adequate
defense measures at its disposal: for example, it can seek a declaratory ruling from
the FCC or a stay of an FCC action based on those particular and definite
circumstances and in an as-applied challenge to the FCC’ s authority. Even if no
stay is obtained, the ISP can easily reverse any previously required system
upgradesif it ultimately prevails on the merits. The only risk of harmin such a
case isthat the ISP’ s customers might have become accustomed to receiving better
service for a period of time. Cogent Decl.  16.

[11.  GRANTING A STAY WOULD RESULT IN SUBSTANTIAL HARM
TO OTHER PARTIES

Petitioners give short shrift to the idea that anyone else would be harmed by
grant of a stay, stating that a stay would not harm third parties or the public
because it would preserve aregulatory regime that has “greatly benefited
consumers.” Motion at 34-35. Not so.

Degradation of Consumers and Businesses' | nternet Access. Consumers
and businesses today are being harmed by 1SPs that continue to degrade their
points of interconnection. Cogent Decl. 1 11-12; Level 3 Decl. §13. This
behavior threatens the very fabric of the Internet—which works precisely because

it allows consumers and businesses to have unfettered accessto “all or

13
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substantialy all Internet endpoints,” Order § 25, and is at odds with the |SPS
promise to consumers of high-speed access to the Internet.

This harm is tangible and continues today. The graph from the attached
declaration of Cogent CEO Dave Schaeffer demonstrates that Time Warner
Cable sfacilitiesin Dallas, Texas are congested to the point where a consumer’s
ability to access content is degraded for substantial portions of the day. Cogent
Decl. 11 8-9. This harms consumers, who cannot access content using bandwidth
for which they have paid, and also harms the Internet companies originating and
delivering the content to the consumer. 1d. 7 11-12.

The best-documented examples of such harm involve online video. Many
| SPs have the incentive to harm distributors of online video content, which threaten
the ISPS' video distribution businesses. Order | 20; see also Vonage Decl.  21.
Although the online video industry is nascent, traffic from existing online
distributors represents over 50 percent of all Internet traffic requested by the | SPS
customers. Id. §197 n.490. It is not surprising, therefore, that the FCC concluded
that “anticompetitive and discriminatory practices in this portion of broadband
Internet access service can have a deleterious effect on the open Internet.” Id. |
195. Declarations from DISH Network, Netflix, and Vimeo demonstrate that the
threat of disruption continues to loom over the heads of all OV Ds—both big and

small. DISH Decl.  13; Netflix Decl. 1 18-19; Vimeo Decl. 1 12-13. In essence,

14
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Petitioners ask the Court to eliminate the FCC’ s ability to protect against harmsto
half of all traffic that their broadband subscribers request and for which they pay.

The harm from degradation of Internet connectivity extends well beyond the
consumption of online video, and threatens all edge providers. See Etsy Decl. [ 8.
For example, companies increasingly use the Internet to give their employees the
ability to work remotely. If acompany uses an Internet transit provider such as
Cogent to allow employees to connect through an ISP that is degrading its
connectivity, the remote-work application will not function. Cogent Decl. T 12.
This concern is not speculative. Devan Dewey, Chief Technology Officer for
NEPC, LLC, states that over the course of two months, his employeesin the
Boston area were often unable to telework because of degradation caused by
Verizon and Comcast—the dominant | SPs for the Boston-area employees. NEPC
Decl. 16-7, 9-11.

Similarly, aMeasurement Lab (“M-Lab")® study concluded that customers
of five of the largest ISPs—AT& T, CenturyLink, Comcast, Time Warner Cable,

and Verizon—experienced sustained performance degradation when the

® M-Lab provides the world’ s largest collection of open Internet performance data,
and its datasets have been used by a number of parties, including in the
proceedings below, to evaluate interconnection performance. M-Lab Decl. { 2.

15

(Page 24 of Total)



USCA Case #15-1063  Document #1553721 Filed: 05/22/2015 Page 25 of 37

customers communications passed through interconnection points with Cogent,
Level 3, and XO. See M-Lab Decl. 1 3.

Although the ISPS' degradation strategies harm their own customers, the
lack of meaningful broadband competition, high switching costs, and opagueness
as to the degradation’s cause, largely immunizes them from the possibility that
their customers will terminate service or switch providers.” Cogent Decl.  14;
Level 3 Decl. 1 13-14. Since Petitioners have failed to show irreparable harm, the
stay analysis should be at an end. Chaplaincy of Full Gospel Churchesv. England,
454 F. 3d 290, 297 (D.C. Cir. 2006) (“A movant’sfailure to show any irreparable
harm is therefore grounds for refusing to issue a preliminary injunction, even if the
other three factors entering the cal culus merit such relief.”).

The Risk from Circumvention of Bright-Line Rules. The FCC below was

faced with a challenge common to all regulators and competition authorities: how

" The FCC found that roughly 17% of broadband customers change providers
annually, and 7% when corrected for people who moved residences. See FCC,
Broadband Decisions. What Drives Consumersto Snitch—or Stick With—Their
Broadband Internet Provider, at 5-6 (Dec. 2010). Thisis true even though many
| SPs remain at the bottom on consumer satisfaction surveys. Press Release,
American Consumer Satisfaction Index, ACSI: Subscription TV and ISPs
Plummet, Cell Phone Satisfaction Climbs (May 20, 2014).
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to protect the public against known and unknown unreasonabl e practices that arise
from Petitioners’ own anticompetitive incentives.®

It isdifficult to predict with certainty how Petitioners may implement these
incentives, and how these strategies would harm consumers or competitors in the
Internet ecosystem. Etsy Decl. § 11. Few predicted that | SPs would degrade
interconnection points. As aresult, the FCC is at a disadvantage in knowing what
future conduct will harm the ecosystem, making bright-line rules necessary but
insufficient. Petitioners suggest that consumers will be adequately protected if the
Court were to grant their motion for a stay, preserving only the FCC'’ s bright-line
rules. That is not the case.

Degradation at the interconnection point is one example. When prohibitions
similar to the bright-line rules were adopted as part of the 2010 Open Internet
Rules, several | SPs began to “engineer” around them to harm distributors of online

video content by degrading the ISPs’ points of interconnection.” It is precisely for

® The FCC haslong ago identified the ability and incentive of Petitioners to engage
in behavior that harms the Internet ecosystem—afinding this Court upheld. See
Verizon, 740 F.3d at 646 (citation omitted).

% See, e.g., Letter from Markham Erickson, Counsel to COMPTEL, to Marlene
Dortch, FCC, GN Docket No. 14-28, at 2 (Feb. 19, 2015); Letter from Angie
Kronenberg, COMPTEL, to Marlene Dortch, FCC, GN Docket No. 14-28, at 2-5
(Jan. 13, 2015); Letter from Christopher Libertelli, Netflix, to Marlene Dortch,
FCC, GN Docket No. 14-28, at 1-2, 5-6 (Nov. 5, 2014).
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this reason that the bright-line rules would become a dead letter if unaccompanied
by a general conduct standard preventing Petitioners from unreasonably interfering
or disadvantaging consumers and edge providers.

Data caps are another example: Petitioners are able to set a ceiling on the
amount of content a consumer can access under a*“data plan,” and they can apply
those caps in a discriminatory manner by exempting their affiliated content from
such limits. DISH Decl. 1 12; Vimeo Decl. § 13. The use of discriminatory data
capsisincreasingly commonplace. The FCC chose not to impose a bright-line rule
against the use of data caps, relying instead upon case-by-case adjudication under
its general conduct standard to police this conduct. Order § 153.

In a marketplace where Internet companies swim or sink at an
unprecedented pace, the FCC'’ s ability to investigate complaints of behavior
antithetical to an open Internet but otherwise not covered by the enumerated
bright-line rulesis crucial. A stay of the “no unreasonable
interference/disadvantage” standard would provide | SPs with a window of
opportunity for harming rivals or extracting rent from a dynamic marketplace
where competitors can go from charmed to bankrupt in the span of afew months.

Accessibility. A stay of the FCC’s accessibility authority will also harm the
most vulnerable. The FCC’ s rules for telecommunications accessibility, based on

Section 255 of the Communications Act, now apply to ISPs. Order 472. Those
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rules help ensure that “network services and equipment do not impair or impede
accessibility,” aswell as other protections that do not otherwise apply to | SPs.
Order 1 474. Staying them would hinder a variety of services on which people with
disabilities depend on to live full and productive lives. TDI Decl. 14, 6.

Privacy. By providing a guarantee of privacy protection, the Order will
benefit consumers (who often lack alternatives and self-help options) and
companies that serve privacy-conscious Internet users.” Conversely, in the event
of astay, Internet users will have little recourse to prevent their private information
from being used against their will. They will thus be harmed if the FCC's
protections are set aside.

Pole Attachments. Delayed application of the FCC’ s pole attachment
authority isalso likely to have a detrimental effect on broadband deployment.
Costs associated with pole attachments “can total up to 20% of the cost of afiber
optic deployment.” Google Decl. 1 8. Absent expansion of the FCC’ s authority
over pole attachments to | SPs not offering cable or telephony services, such |SPs

can face significant delays and obstacles in obtaining access to poles and similar

19 Asthis Court has previously recognized, there are real harms from even the
temporary loss of privacy protections—harms that would not be prevented by the
bright-line rules aone. See National Cable & Telecommunications Assocation v.
FCC, 555 F.3d 996, 1001 (D.C. Cir. 2009); Verizon California, Inc. v. FCC, 555
F.3d 270, 344-45 (D.C. Cir. 2009).
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infrastructure, which can cause network deployment coststo increase. Id. 9. The
Order thus “removels] unpredictability associated with negotiating for permission
to use existing poles, ducts, and conduits in the absence of access rights, thus
speeding and lowering the cost” of an ISP’ s “ deployment of new broadband
networks.” Id. § 10. Petitioners’ stay request would therefore inhibit and delay
“competition as well as broadband investment and deployment.” Id. 8.

The harms demonstrated in each of the attached declarations submitted here
are far more compelling than those asserted by Petitioners, militating against grant
of Petitioners’ stay request. See Washington Metro. Area Transit Comm'n v.
Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977); Comm. on the Judiciary,
U.S. House of Representativesv. Miers, et al., 575 F.Supp. 2d 201, 208 (D.D.C.
2008) (stating that “the non-moving party . . . need only explain why it will suffer
substantial harm.”) (emphasisin original).

V. CONCLUSION

For the reasons discussed herein, Intervenors ask the Court to deny

Petitioners' request for a stay. Intervenors support expedited briefing on the merits.

* * *
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

and UNITED STATES OF AMERICA,

Respondents.

)
UNITED STATES TELECOM ASSOCIATION, )
etal., )
)
Petitioners, )
)
V. ) No. 15-1063
) (and consolidated
FEDERAL COMMUNICATIONS COMMISSION, ) cases)
)
)
)
)

EXHIBITS TO OPPOSITION OF INTERVENORS TO
PETITIONERS’ MOTION FOR STAY

Exhibit 1 Declaration of Dave Schaeffer, Cogent Communications
Exhibit 2 Declaration of Mark Scully, ComSpan Communications, Inc.
Exhibit 3 Declaration of Roger Lynch, DISH Network Corp.

Exhibit 4 Declaration of Chad Dickerson, Etsy, Inc.

Exhibit 5 Declaration of Gregory Green, Fatbeam

Exhibit 6 Declaration of John Toccalino, Google Inc.

Exhibit 7 Declaration of Mark Taylor, Level 3 Communications, LLC
Exhibit 8 Declaration of Chris Ritzo, Measurement Lab

Exhibit 9 Declaration of Devan F. Dewey, NEPC, LLC

Exhibit 10 Declaration of Ken Florance, Netflix, Inc.
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Exhibit 11 Declaration of Beth Givens, Privacy Rights Clearinghouse
Exhibit 12 Declaration of Dane Jasper, Sonic Telecom
Exhibit 13 Declaration of Claude Stout, Telecommunications for the Deaf

and Hard of Hearing

Exhibit 14 Declaration of Brad Burnham, Union Square Ventures

Exhibit 15 Declaration of Kerry Trainor, Vimeo, LLC

Exhibit 16 Declaration of Brendan Kasper, VVonage Holdings Corp.

Exhibit 17 Declaration of William P. Zarakas and Matthew Aharonian, The

Brattle Group
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Exhibit 1

Declaration of
Cogent Communications
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
UNITED STATES TELECOM ASSOCIATION, )
etal., )
)
Petitioners, )
)
v ) No. 15-1063 (and

) consolidated cases)
)
FEDERAL COMMUNICATIONS COMMISSION )
and UNITED STATES OF AMERICA, )
)
Respondents. )
)

DECLARATION OF DAVE SCHAEFFER

1. My name is Dave Schaeffer. | am the Founder and Chief Executive
Officer of Cogent Communications. | submit this declaration in connection with
the above-captioned proceeding based upon facts of which | have personal
knowledge or information provided to me.

2. Cogent is a multinational Internet provider. Our purpose-built,
facilities-based Internet Protocol network spans across North America, Europe and
Asia. Cogent has nearly 60,000 route miles of intercity fiber and more than 27,000
metro fiber miles. Our network provides service to over 180 major markets and

interconnects with over 5,000 other networks, including those of customers and
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other Internet providers. Interconnection is the process through which networks
exchange Internet data or traffic.

3. Cogent serves two general categories of customers. First, we provide
high-speed Internet access service to corporate customers, typically small- and
medium-sized businesses. Second, we provide high-bandwidth Internet
connectivity to our “NetCentric” customers, such as other ISPs and Internet
application or content providers, including Netflix and YouTube.

4, To understand the fallacy of Petitioners’ claims of irreparable harm
associated with the Federal Communications Commission’s (the “Commission”)
decision to address interconnection disputes on a case-by-case basis, it is first
necessary to briefly explain how consumers access Internet content.

5. Suppose, for example, that a broadband Internet access service
(“BIAS”) customer of a mass market ISP (e.g., Time Warner Cable) wants to
watch a streaming video from an online content provider (e.g., Netflix). Further
suppose that Netflix has contracted with Cogent to provide Internet connectivity.
In this example, the customer—who has paid Time Warner Cable for access to all
lawful Internet content—would access their chosen video as follows:

a. The customer opens a Netflix application on a tablet or smartphone or

goes to Netflix’s website and selects the video of their choice;

(Page 42 of Total)



USCA Case #15-1063  Document #1553721 Filed: 05/22/2015 Page 6 of 167

b. That request is carried from the customer by Time Warner Cable and
passed off to Cogent at an interconnection point—the place where two
Internet networks exchange Internet traffic;

c. Cogent carries that request to its customer, Netflix;

d. In response to the request, Netflix sends the video over Cogent’s
network, and then Cogent delivers that Internet traffic (i.e., the video)
to Time Warner Cable at an interconnection point; and

e. Time Warner Cable, in turn, accepts the video and delivers it to its
customer.

6. In a properly functioning Internet ecosystem this exchange of Internet
traffic happens quickly and at high quality.

7. For that to happen, however, there must be sufficient interconnection
capacity between the Cogent and Time Warner Cable networks. If there is not,
then the delivery of the video is degraded and customers receive a sub-optimal
broadband experience. Unfortunately, a lack of sufficient interconnection capacity
has become the norm for a handful of the largest BIAS providers.

8. An example of this problem can be seen by examining the exchange
of Internet traffic between Cogent and Time Warner Cable in Dallas, Texas for the

week of May 11, 2015.
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TWCable-Cogent Dallas, 10G capacity, week of 5-11-15 - 9,886.5 DPM
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9.  Asiillustrated in the foregoing graph, Cogent’s interconnection
facilities with Time Warner Cable in Dallas are congested. The top lines represent
traffic being delivered from Cogent to Time Warner Cable in response to requests
from Time Warner Cable customers.! For substantial portions of the day, that
traffic is very close to the capacity of the interconnection port. Most concerning,
during such times the traffic exceeds by a significant amount the level at which
congestion leads to dropped packets (i.e., data that does not get through) which
cause a degradation in Internet service, especially for bandwidth-intensive or
latency-sensitive content and applications.

10. Itis critical to understand that this congestion is not attributable to

network capacity issues on either side of the interconnection. Nor is it attributable

! The shaded portion of the graph represents traffic flowing from Time

Warner Cable’s network to Cogent’s network.
4
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to the costs it would take to remedy the congestion, which are modest.? Rather, it
Is attributable to the decision by certain large BIAS providers like Time Warner
Cable to let congestion persist, notwithstanding the absence of any technical or
financial impediments to remedying it and ensuring optimal broadband experiences
for their own customers.

11.  Although the largest BIAS providers are facing increasing threats to
their legacy voice and video businesses from innovative online competitors,
whether that is the reason for their congestion-creating strategy is beside the point

for present purposes.® What matters is that American broadband consumers have

2 In fact, in March of 2014 Cogent offered to pay the capital costs associated

with upgrading its interconnection facilities with AT&T, Comcast, Time Warner
Cable and Verizon. See “Cogent Offers to Pay Capital Costs Incurred by Major
Telephone and Cable Companies Necessary to Ensure Adequate Capacity,” Press
Release, Mar. 21, 2014, available at http://www.cogentco.com/en/news/press-
releases/631-cogent-offers-to-pay-capital-costs-incurred-by-major-telephone-and-
cable-companies-necessary-to-ensure-adequate-capacity. Not one of these BIAS
providers accepted that offer, although recently Cogent entered into a new
interconnection agreement with Verizon. See “Cogent and Verizon Enter Into
Interconnection Agreement,” Press Release, May 1, 2015, available at
http://www.cogentco.com/en/news/press-releases/714-cogent-and-verizon-enter-
Into-interconnection-agreement. As noted in the press release, “As the Internet
continues to grow and evolve, Internet service providers are negotiating business
agreements that allow exchange of Internet traffic in a scalable, resilient and
reliable manner. Focusing on the customer, this agreement allows consumers of
both Cogent and Verizon to enjoy high-performance speeds to enable new, high-
bandwidth applications.”

3 It is worth noting, however, that the tactics used by some of the largest BIAS

providers is of relatively recent vintage. Historically, such networks
interconnected with transit or backbone networks like Cogent on a settlement-free

5
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been hurt by these practices, are being hurt today, and will continue to be hurt
unless the largest BIAS providers change course.

12. Itis also worth noting that the harm inflicted on Americans is not
simply a diminished online entertainment experience. Increasingly, consumers
rely on the Internet for a wide variety of uses. For example, a working mother who
wants to stay home with a sick child and telecommute must have Internet access to
connect with her corporate network. However, if that person’s employer uses
Cogent as their ISP and her home BIAS provider has congested interconnections
with Cogent then that access will be impaired. This is not speculative. Cogent has
received complaints from customers whose employees are functionally blocked
from telecommuting because of such congestion.”

13.  This example underscores a critical fact of Internet architecture:

without interconnection, there is no Internet access, only access to a BIAS

basis (i.e., without monetary compensation in either direction) and regularly
upgraded interconnection facilities when they approached the level at which packet
loss and the resulting degradation of service occurred. The advent of those BIAS
providers’ attempts to extract access charges for accepting Internet traffic
coincided with the emergence of online services that competed with their own
video and voice offerings.

4 See also Susan Crawford, Jammed: The CIiff and the Slope, Medium,
https://medium.com/backchannel/jammed-e474fc4925e4 (Oct. 30, 2014)
(explaining how congested interconnection facilities between transit and BIAS
providers harm individual and business broadband users).

6
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provider’s own network. Likewise, without robust interconnection, there is no
robust Internet access. Instead, there is impaired Internet access.

14.  The problem is compounded by the fact that millions of American
consumers have only one or two choices for obtaining broadband Internet access,
and switching providers is notoriously difficult. Moreover, because the only way
to reach a BIAS provider’s customer is by interconnecting with a BIAS provider’s
network, such networks have and exercise terminating access control. Thisis in
stark contrast to the robustly competitive Internet transit market in which Cogent
competes. Put differently, while there are numerous options for a content provider
like Amazon to reach a BIAS provider’s network, all of those options ultimately
must interconnect through the gate that the BIAS provider controls.

15. Ignoring (a) the concrete evidence of consumer harm, (b) the
undisputed fact that the only Internet traffic delivered to BIAS providers by transit
providers like Cogent is content requested and paid for by BIAS provider
customers, and (c) the dynamics of the market in which BIAS providers operate,
Petitioners claim that they will suffer irreparable harm if it turns out that one or
more of them have to answer a complaint at the Commission challenging their
interconnection practices. This claim cannot withstand scrutiny.

16.  If such cases are filed—and if the complainants prevail—then a BIAS

provider might be required to upgrade its interconnection facilities to relieve

(Page 47 of Total)



USCA Case #15-1063  Document #1553721 Filed: 05/22/2015 Page 11 of 167

congestion (i.e., it would be ordered to revert to the historical norm). If that
happens, at that point a BIAS provider who is subject to an enforcement action and
Is ordered to upgrade its interconnections (at a modest cost) can seek a stay of that
particular remedy pending appeal of the decision or, if no stay is sought or
obtained, easily reverse the upgrades if it succeeds on appeal. In that situation, the
only risk of irreparable harm is that the BIAS provider’s customers might have
become accustomed to receiving better service for a period of time. That stands in
stark contrast to the harm being inflicted on broadband customers right now as a
result of congestion.

17.  Finally, two additional points bear emphasis. First, it is worth noting
that Petitioners’ tactical exclusion of the so-called bright line rules (no blocking, no
throttling, and no paid prioritization) from their stay petition does not cure the
harm to consumers. That is because consistently congested interconnection
facilities—for which a stay would eliminate any possible remedy—cause the same
consumer frustrations and injury as blocking or throttling, and perhaps more, as
they impact all bandwidth-intensive and latency-sensitive traffic that cross an
interconnection point.

18.  Second, the deliberate congestion of interconnection facilities that
Petitioners seek to perpetuate through a stay is employed by only a small number

of BIAS providers, albeit those who serve millions of consumers. As a result, the
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overwhelming majority of BIAS providers who choose not to engage in such
conduct, and never have, face zero risk from a case-by-case enforcement process
relating to interconnection in which they will never be involved.

| declare under penalty of perjury under the laws of the United States that

the foregoing is true and correct.

Executed on May 19, 2015

Dave Schaeffer
Chief Executive Officer
Cogent Communications
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
ASSOCIATION,

Petitioner,

Case No. 15-1063 (and
V. consolidated cases)

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF MARK SCULLY

I, Mark Scully, being over 18 years of age, swear and affirm as follows:

1. I make this declaration using facts of which | have personal
knowledge or based on information provided to me, and in connection with the
D.C. Circuit’s review of the FCC’s recent Open Internet Order.

2. | am the Chief Executive Officer of ComSpan Communications, Inc.
and have primarily worked in secondary and rural markets since 1985 in the
interexchange and enhanced services businesses immediately after the divestiture
of AT&T; and in the competitive local exchange carrier and Internet service
provider marketplace since the passage of the Telecommunications Act of 1996.

My expertise is in launching early venture telecommunications companies when
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the regulatory environment and new technologies allow for the introduction of
innovative services.

3. ComSpan is a certified competitive local exchange carrier (“CLEC”)
providing fiber-to-the-premises (“FTTP”) services to about 2,100 residential,
commercial and governmental subscribers in four otherwise unserved and
underserved rural communities in southwestern Oregon using fiber optic cable
rings and direct lateral spurs.

4, ComSpan was formed in 1998 as a traditional switch-based CLEC
after the implementation of the Telecommunications Act of 1996, initially
providing voice services by investing heavily in local switching assets and other
central office equipment while using the outside plant infrastructure of other
telecommunications providers. In 2007 ComSpan made a substantial financial
commitment for a long-term market presence to install its own fiber-optic cable
plant facilities, including last mile access to over 6,000 properties, middle-mile
backbone within town limits, and, when not present, its own intercity fiber-optic
transport in the four rural communities it serves. Beyond investment in fiber-optic
cable outside plant, ComSpan simultaneously invested in other technology to
provide full-service solutions including additional local switching infrastructure,
supporting central office equipment, a satellite earth station and a video headend,

much of which has been subsequently upgraded due to the relative rapid speed of
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obsolescence. This investment and subsequent upgrades have allowed us to
provide a triple-play package to our customers—namely voice services, high-speed
Internet access and video programming content. As a result, ComSpan became the
only company offering FTTP to residences and businesses of all economic strata in
the towns of Bandon, Myrtle Point, Coquille, and Reedsport, Oregon.

5. ComSpan supports the Open Internet Order and the Commission’s
new rules. We believe that these new rules are important for protecting consumers
from intentional misconduct and overt malfeasance in our industry, as evidenced in
past documented transgressions. But just as important, we believe that the rules
will also help promote competition among broadband Internet access service
(“BIAS”) providers. Alternatively, without the Open Internet Order, companies
such as ComSpan throughout the country have no practical timely recourse if
harmed by dominant carriers abusing their market power.

6. I understand that some BIAS providers have suggested that the FCC’s
regulations will prevent network deployment. We simply do not see the FCC’s
regulations as adding much in the way of regulatory burdens. In our view, the real
impediment to building additional outside plant is the increasing video
programming costs related to providing linear video distribution services (i.e.,

cable television).
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7. Today, many consumers expect and demand to purchase video
services alongside of BIAS. However, video is a game of scale, and small
operators like ComSpan simply have none. As a result, while traditional large
cable companies such as Comcast, TimeWarner, Charter and now traditional large
ILECs such as AT&T (i.e.: U-verse) and Verizon (i.e.: FiOS) are able to negotiate
significant discounts from video programmers, we are required to pay whatever
price the large programmers demand. ComSpan currently sells video services at a
loss, simply so that we can maintain the complementary voice and data service
subscriptions that utilize other major, but separate investments in our network.

8. There is hope on the horizon for small providers like ComSpan thanks
to Internet-based services that have begun offering streaming video services that
increasingly compete directly with traditional cable and satellite TV. Over time,
we hope that the online video distribution industry (OVD) becomes robust enough
to provide consumers with the ability to fully “cut-the-cord.” If the OVD industry
grows as expected, companies such as ComSpan will be able to eliminate their
video programming costs by dropping our cable television offering and providing
only high-speed broadband Internet access. Without having to provide video at a
loss, we could further invest in our broadband infrastructure—potentially building
out our network to more communities and providing competition to large BIAS

providers.
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9. | believe that the FCC’s new rules—including the general conduct
standards—are critical to ensuring the growth of the online video distribution
industry. Large BIAS providers have very recently demonstrated their willingness
to degrade even popular online video services, such as Netflix, by leveraging their
control over the part of their networks that interconnects with the public Internet
backbone. If large BIAS providers are able to suppress these new online video
entrants, the value of a broadband-only offering will not grow to make a
compelling enough product for consumers to want to cut-the-cord.

10.  The possibility of increased competition in the BIAS market comes at
a relatively low cost. | understand that some BIAS providers have suggested that
their uncertainty as to the FCC’s enforcement of various provisions of Title Il will
cause them to pull back on investment and buildout. While we are sensitive to new
costs associated with regulatory burdens, we do not view the FCC’s new rules as
creating any new substantial burdens for us, changing how we interact with our
subscribers, or substantially altering how we sell or market our services. As for
legal costs, we do not foresee getting ourselves into situations in which we need to
explain ourselves to the FCC. To the extent we need to seek clarity on any
particular issue, we will likely be able to defray the costs of doing so through our
participation in industry groups, such as COMPTEL or by utilizing the new

advisory opinion process created by the FCC.
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Pursuant to 28 U.S.C. § 1746, I hereby certify under penalty of perjury that

the foregoing is true and correct. Executed this eighteenth day of May, 2015.

Tl Quh

Mark Scull§
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DISH Network Corporation
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
ASSOCIATION,

Petitioner,

Case No. 15-1063 (and
V. consolidated cases)

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF ROGER J. LYNCH
I, Roger J. Lynch, being over 18 years of age, swear and affirm as follows:

1. I make this declaration using facts of which | have personal
knowledge or based on information provided to me, and in connection with the
D.C. Circuit’s review of the Federal Communications Commission’s (“FCC™)
recent Open Internet Order.

2. I am currently Executive Vice President of the Advanced
Technologies and International Group for DISH Network Corporation (“DISH”). |
am also the Chief Executive Officer of Sling TV.

3. DISH is a satellite TV operator serving nearly 14 million subscribers,

a distributor of online television programming in the form of the Sling TV, an

(Page 58 of Total)



USCA Case #15-1063  Document #1553721 Filed: 05/22/2015 Page 22 of 167

Internet Service Provider (“ISP””) with customers across the country through its
dishNET satellite broadband Internet offering, and the holder of more than 40 MHz
of nationwide spectrum that could be used, among other things, to provide wireless
broadband Internet access to consumers.

4, DISH has come to recognize that consumers increasingly view the
Internet as an important source for their information and entertainment needs. This
recognition has guided DISH’s recent investments in: (1) wireless and satellite
broadband Internet access services; and (2) the Sling TV service, which delivers
multiple channels of live and on-demand programming to subscribers over the
Internet.

The FCC’s Adoption of Title 11 Will Not Harm DISH’s Willingness to Invest in
Broadband Internet Access Services

5. I understand that a number of broadband Internet access providers
have claimed that — absent a stay pending appeal — they stand to suffer “irreparable
injury” from the Open Internet Order, which imposes certain obligations on
broadband Internet access providers, and that their investment in broadband access
infrastructure will be chilled by the rules.

6. DISH’s investments in its satellite and wireless broadband access
networks, however, will not be adversely impacted by the Open Internet Order,
and DISH will not be irreparably harmed if the Court denies the Petitioners’
motion for a stay of the Open Internet Order during the pendency of the appeal.

2
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Sling TV Relies Upon High-Speed Broadband Internet Access Controlled by
Entities That Offer Competing Video Services

7. In February 2015, DISH launched a new video service called Sling
TV. Sling TV is a live-streaming over-the-top television service that delivers live
sports, lifestyle, family, news, and information channels, video on-demand, and
online video to broadband-connected devices over the subscriber’s broadband
Internet access service. Sling TV runs entirely over a customer’s separately
provisioned high-speed broadband connection, with no satellite dish or traditional
cable box required.

8. The high-quality, high-speed broadband Internet access our customers
need to access Sling TV is today controlled by a few gatekeepers—primarily
telephone companies and cable operators. Many of these broadband Internet
access providers, such as Comcast, Verizon, AT&T, and Time Warner Cable,
provide video products with which Sling TV competes. The absence of open
Internet rules would place Sling TV at the mercy of our competitors, posing an
iImmediate and serious threat to us.

Q. Sling TV is an innovative product that has been well-received by
consumers and critics alike. But without open Internet protections, Sling TV would
be at the mercy of the broadband access gatekeepers, many of which want to sell
consumers their own video packages instead. This harm would persist even if the
bright-line prohibitions on blocking, throttling, and paid prioritization were to

3
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remain in place, but the prohibitions on undue interference or disadvantage and on
unreasonable discrimination against edge providers (the “General Conduct
Standards”) were removed. In that case, broadband Internet access providers could
use any of a variety of techniques to indirectly circumvent the prohibitions and hurt
us in order to either win customers or extract payments from us.

The FCC’s Adoption of General Conduct Standards Is Important for Investment
in Sling TV

10. | understand that some broadband Internet access providers have said
they will abide by the specific, bright-line prohibitions on blocking, throttling, and
paid prioritization, but they want the Court to stay the General Conduct Standards.
In my view, that would give broadband Internet access providers license to
circumvent the rules against blocking, throttling, and paid prioritization by using a
variety of techniques.

11.  For example, when Sling TV content comes across certain
interconnection “ports,” the broadband Internet access providers can identify Sling
TV traffic by means of techniques such as deep-packet inspection. Then the
broadband Internet access provider can take actions that effectively block or
throttle our traffic—seemingly under the guise of innocent interconnection
practices. Or it can interfere with our transit or content delivery network provider

to disrupt our service or raise our network costs.
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12.  Similarly, broadband Internet access providers can use discriminatory
data caps to favor their own over-the-top video services and disadvantage our
services. Some broadband Internet access providers today are either actively using
data cap restrictions across their entire footprint or are working to implement them.
The extent and implementation of such restrictions can have a significant effect on
what sources of video content consumers use.

13.  Neither of these actions—interconnection congestion or data caps—
would be covered by the FCC’s bright-line rules; to the contrary, I believe they
would only be covered by the General Conduct Standards. Any delay in the
implementation of these General Conduct Standards could subject Sling TV to the
risk of interference by broadband Internet access providers, which could impact the

customer experience and hurt the success of Sling TV.
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The foregoing declaration has been prepared using facts of which | have
personal knowledge or based upon information provided to me. | declare under
penalty of perjury that the foregoing is true and correct to the best of my

information, knowledge, and belief. Executed this 22nd day of May 2015.

Roger J. Lynch
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Etsy, Inc.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
ASSOCIATION,

Petitioner,

Case No. 15-1063 (and
\Z consolidated cases)

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF CHAD DICKERSON

I, Chad Dickerson, declare as follows:

1. I am CEO and Chairman of Etsy, Inc. (“Etsy”). | submit this
declaration in support of the Joint Intervenors’ Opposition to Petitioners’ Motion
for a Stay Pending Appeal. | make this declaration on personal knowledge except
where indicated otherwise.

2. I have been the Chairman of Etsy since 2014 and CEO since 2011.
Previously | was the Chief Technology Officer (“CTQO”) of Etsy from 2008 until
2011. | have worked in the technology industry for most of my career — teaching
myself how to code while working at The (Raleigh, NC) News & Observer, and

holding several engineering positions at the Atlanta Journal-Constitution, CNN,
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and CNN/Sports Illustrated. I served as CTO at Salon.com and InfoWorld Media
Group, and led the Brickhouse/Advanced Product team at Yahoo! prior to joining
Etsy.
About Etsy

3. Founded in 2005, Etsy is a marketplace (available at

http://www.etsy.com) where people connect, both online and offline, to make, sell

and buy unique goods. We are based in Brooklyn, New Y ork, and employ over 700
people worldwide. As of December 2014, Etsy hosted 1.4 million active sellers
who together grossed over $1.93 billion in 2014.

4. The vast majority of US-based Etsy sellers — 86% — are women, most
of whom are sole-proprietors working out of their homes. In many ways, Etsy
functions as an on-ramp to entrepreneurship, enabling sellers to get their creative
businesses off the ground without the barriers traditionally associated with
launching a business — 42% sold their goods for the first time on Etsy. These
micro-entrepreneurs are building businesses in their own right. Fully 79% of Etsy
sellers consider their shops a business, and 90% aspire to grow their sales in the
future. Thanks to the Internet, Etsy sellers can start a business and access a global
market of consumers, all for the price of an Internet connection.

5.  Etsy sellers use creative business income to support themselves and

their families. For 18%, their creative business is their sole occupation. For the
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rest, it provides an important source of supplemental income. When I testified
before Congress about the proposed FCC Order, I shared the words of Tina, a
seller from Spring Valley, Illinois, who had told the FCC that her family relies on
“all my sales to make ends meet. Any change in those and it’s the difference
between balanced meals for my children and cereal for dinner.”

6. Etsy’s business model supports sellers. We have made a conscious,
values-based choice to take only 3.5% of each sale, and charge just $0.20 to list an
item. We made that decision to ensure that the widest range of sellers would have
access to the marketplace. Our business model depends not on extracting as much
value as possible from the marketplace, but on leveraging the network effects that
emerge once the marketplace reaches a certain size. In other words, more sellers
attract more buyers, and more buyers attract more sellers. Growth begets growth,
and Etsy succeeds by taking a very small percentage of many more transactions.

How Etsy Reaches Buyers and Sellers

7. Our platform connects millions of Etsy sellers and buyers globally,
making it one of the largest online marketplaces in the world. The vast majority of
Etsy’s users are individual consumers and micro-businesses, both of which
typically use both wireline and wireless broadband ISPs to access the Internet. Etsy
traffic passes through ISP networks in two ways. First, sellers upload images and

other content to Etsy in order to market their goods. Second, Etsy delivers that
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user-generated content and the Etsy website experience to consumers, who can
search for and purchase goods from Etsy sellers through our website. Etsy buyers
and sellers access our online services through both fixed broadband and mobile
devices, as well as our suite of mobile apps.

Speed Matters Online

8. In e-commerce, speed has a direct impact on revenue. Research from
Google and others (see http://radar.oreilly.com/2009/07/velocity-making-your-
site-fast.html) demonstrates that delays of milliseconds have long-term negative
impacts:

* Research from Bing found that a two second delay changed queries per user
by -1.8% and revenue per user by -4.3%.

* Research from Google Search found that a 400 millisecond delay resulted in
a -0.59% decrease in searches per user. Even after the delay was removed,
these users still had -0.21% fewer searches.

* A performance redesign by Shopzilla resulted in a 5 second improvement in
load time, resulting in a 25% increase in page views and a 7-12% increase in
revenue.

The evidence demonstrates that load times impact revenue. If customers click on
an Etsy seller’s shop and perceive images loading slowly, they will click away,
and that seller will lose the sale. That’s why Etsy devotes considerable

engineering resources to increasing the speed at which our pages and images

load. Speed doesn’t just impact high-bandwidth service such as video. It impacts
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any business that depends on the Internet to reach consumers, including the small
businesses on Etsy.

The FCC’s Order Protects Etsy and Our Customers

0. I believe, based on previous rulings of this court, that reclassification
under Title II was necessary to adopt clear, bright line rules that prevent blocking,
throttling, and paid prioritization online. These rules are the core of the FCC order
and are necessary to protect Etsy and our sellers from discrimination online.

The majority of Etsy traffic comes from mobile sources, and we expect an
increasing amount of traffic will come from mobile devices. Users expect to access
websites from both fixed and mobile devices. In particular, mobile commerce is
increasingly important in online retail; comScore estimated that since the first
quarter of 2013, consumers visiting online commerce sites spent more than half of
their browsing time on mobile devices. For this reason, it is essential that the FCC
order apply equally to broadband and mobile.

10. T also believe that other aspects of the FCC’s order impact forces that
are unlikely to be restrained by the market. For example, Etsy is affected by issues
that happen at the point of “interconnection,” where ISPs connect to the rest of the
Internet. As we understand it, ISPs have the ability to cause bottlenecks at
interconnection and the ability to charge fees to get traffic through. Although Etsy

does not itself connect directly with ISP networks, it uses content delivery
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networks (CDNs) that do. To the extent ISPs could slow traffic or demand
arbitrary fees, such effects would likely reverberate to websites like Etsy, causing
either slow delivery of our content or increased costs in the form of higher CDN
fees.

11. In addition, I believe that the general conduct rule protects Etsy and
our community of sellers from new, previously unanticipated forms of
discrimination. For example, if ISPs discriminated against Etsy or e-commerce
platforms generally through the use of caps on users’ broadband usage, we would
have no meaningful way to challenge such conduct in the absence of the general
conduct rule. Having worked in this industry for most of my adult life, I know
how quickly technologies change and that even subtle changes can have
significant effects that are not easily reversed.

I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the
foregoing is true and correct.

Dated: May 20,2015

Brooklyn, New York W @/

Chad Dickerson
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
ASSOCIATION,

Petitioner,

Case No. 15-1063 (and
V. consolidated cases)

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF GREGORY GREEN

1. My name is Gregory Green. | am the Co-Founder and President of
Fatbeam, a competitive broadband access service provider. | have had more than
20 years of senior management experience in the telecommunications industry.

2. Fatbeam has deployed fiber optic broadband networks in more than 18
third- and fourth-tier markets (less than 150,000 population) in the states of
Washington, ldaho, Montana and Wyoming and currently has a network under
construction in Oregon. Fatbeam is a competitive broadband access provider
delivering wholesale and retail broadband access services to business enterprise,

healthcare, education and government customers throughout the Western United
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States. We offer fiber optic bandwidth starting at 1 gigabit Ethernet and extending
to 400 gigabit. We also offer dark fiber.

3. Fatbeam often enters markets by building fiber optic networks for
individual school districts. Once the network is fully constructed and operational,
Fatbeam offers broadband capacity to other entities in the community, including
hospitals, local government offices, banks and telecommunications and Internet
service providers.

4, Fatbeam supports the efforts of the Federal Communications
Commission (“FCC”) to ensure an open and robust Internet experience for all.

5. Fatbeam provides broadband Internet access services to schools and
school districts that rely on E-rate funding. Those services are subject to the
FCC’s Open Internet Order and rules.

6. With the new rules in place, Fatbeam intends to continue to expand its
networks, deploy fiber and provide smaller third and fourth tier markets with
competitive fiber optic broadband options. The availability of robust, high speed
broadband fiber optic access service is a powerful catalyst for economic growth
and development and such growth and development benefit all residents of the

community.
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Pursuant to 28 U.S.C. § 1746, I hereby certify under penalty of perjury that

the foregoing is true and correct. Executed this /2 day of May 2015.

Gregory Green
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Google Inc.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
ASSOCIATION,

Petitioner,

Case No. 15-1063 (and
V. consolidated cases)

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF JOHN TOCCALINO

I, John Toccalino, being over 18 years of age, swear and affirm as follows:

1. I am employed by Google Inc. as Manager, Outside Plant
Engineering. In that role, I work on the competitive fiber-to-the-home builds being
performed by Google Fiber Inc. (“Google Fiber”) in areas including the Kansas
City market area in Kansas and Missouri, Provo and Salt Lake City, Utah, Austin,
Texas, Atlanta, Georgia, Charlotte and Raleigh-Durham, North Carolina, and
Nashville, Tennessee. My responsibilities have included, among other matters,
designing Google Fiber’s network and obtaining proper construction permits. For
the Kansas City and Provo projects, | oversaw the contractors that built the

network by installing fiber on utility poles and in ducts and conduit.
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2. I have been asked by COMPTEL, an intervenor in this case, to
address the importance to Google Fiber of infrastructure access rights under 47

U.S.C. § 224.

3. Google Fiber currently offers a basic residential Internet service that is
available on a standalone basis, Gigabit Internet service alone or in conjunction
with an Internet Protocol video service, and a Gigabit small business offering. To
offer these services in competition with telecommunications carriers and cable
corporations on a timely and affordable basis, Google Fiber needs to attach fiber
cables and associated equipment to utility poles, as well as to utilize existing ducts

and conduits in the public rights-of-way.

4, Section 224 confers upon cable system operators and
telecommunications carriers the right of “nondiscriminatory access to any pole,
duct, conduit, or right-of-way owned or controlled” by a utility. Although 20
states have exercised their right to opt-out of federal pole attachment regulation by
engaging in reverse preemption of Section 224 for their jurisdiction, Section 224 is

controlling law in 30 states.

5. Currently, a broadband Internet service provider like Google Fiber
that does not offer its broadband Internet access service (“BIAS”) on a common-
carriage basis, and does not offer other cable television or telecommunications

services over its network, lacks federal protections to access poles, ducts, conduits,
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and rights of way afforded by Section 224 to traditional cable systems and

telecommunications carriers.

6. Google Fiber’s facilities are the same as existing wireline facilities
attached to utility poles or placed in ducts or conduits by telecommunications
carriers and cable systems. Thus, its facilities raise no technical or policy issues
different than those of existing providers afforded protections pursuant to Section

224,

7. The Federal Communication Commission (“FCC”) determined in its
Open Internet Order that BIAS is a telecommunications service. Thus, going
forward, Section 224 will afford Google Fiber and all other BIAS providers, as
telecommunications carriers, the same statutory right of nondiscriminatory access
to utility poles and other essential infrastructure that is held by other

telecommunications carriers and cable systems.

8. Equal treatment of BIAS providers that are not cable system operators
or telecommunications carriers promotes competition as well as broadband
investment and deployment. Indeed, the FCC has recognized that timely and
affordable access to poles, ducts, conduits, and rights of way is essential for rapid,
widespread broadband deployment. As a general matter, obtaining permits and
leasing space on poles and within the public right of way can total up to 20% of the

cost of a fiber optic deployment.
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9. Delays in obtaining access from owners of poles and other
infrastructure, or unreasonable conditions on attachment, could cause Google
Fiber’s costs of deployment to increase and the speed of deployment to slow,
particularly if Google Fiber was to be forced to place its wires in newly dug
trenches underground. Shared use of infrastructure pursuant to Section 224 also
ensures that existing poles and conduits are used to capacity before additional ones
are installed, thus minimizing inconvenience, safety risks, noise, and aesthetic

harms for communities.

10. By extending to BIAS providers the right of nondiscriminatory access
to poles, ducts, conduits, and rights of way conferred by Section 224, the Open
Internet Order removed unpredictability associated with negotiating for permission
to use existing poles, ducts, and conduits in the absence of access rights, thus
speeding and lowering the cost of Google Fiber’s deployment of new broadband

networks.
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Pursuant to 28 U.S.C. § 1746, I hereby certify under penalty of perjury that

the foregoing is true and correct. Executed this 2/5; day of May, 2015.

%

/ Toccalino
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Exhibit 7

Declaration of
Level 3 Communications, LLC
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES TELECOM
'ASSOCIATION,

} Petitioner,

Case No. 15-1063 (and
v. ' consolidated cases) |

FEDERAL COMMUNICATIONS
COMMISSION and UNITED STATES
OF AMERICA,

Respondents.

DECLARATION OF MARK TAYLOR

I, Mark Taylor, being over 18 years of age, swear and affirm as follows:
1.  Imake this declaration using facts of which I have personal
icnowledge or based on information provided to me, and in connection with the
D.C. Circuit’s review of the recent Open Internet Order adopted by the Federal
Qommunications Commission (“FCC”). Level 3 Communications, LLC

(“Level 3”) participated in the open Internet proceeding before the FCC and also is

| |

a member of COMPTEL. |
2. I am the Vice President of Engineering and Complex Solutions at

Level 3. Prior to that, and until November 2014, I was Level 3’s Vice President
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responsible for the company’s Content Delivery Network (“CDN”) and IP data

| |
services, including transit services. In that capacity, I had responsibility for Level
3’s peering relationships, including direct involvement with negotiating many of

Level 3’s peering agreements. I have spent a total of 29 years in the telecom

‘industry and 10 years focused on issues involving Internet interconnection.

3. Level 3 is a premier global communications provider headquartered i}n
Broomfield, Colorado, which provides communications services to enterprise, |
government, and carrier customers. Level 3 is a Tier 1 Internet Service Provider
(“ISP”), which means that the entire Internet can be reached through the Level 3
network or through the network of one of Level 3°s peers. Among Tier 1 ISPs,
Level 3 is generally recognized as one of the most important Internet backbones in
the world. Dyn Research (formerly Rensys) publishes a widely regarded ranking ;
of Internet backbone service providers. The ranking, which is not a market share
ranking or a ranking of how much data each provider carries relative to the others,
ranks providers by how interconnected they are to the networks that make up the
Internet—in other words, a ranking of how much of the global Internet they serve
to tie together. Level 3 has been ranked as the most interconnected backbone |
network since 2008 (see http://research.dyn.com/category/bakers-dozen).

4.  Level 3’s network connects six continents—every continent but

Antarctica—reaching more than 500 markets in over 60 countries. Level 3
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leverages that network to sell Internet connectivity to customers globally—
itransporting traffic, for example, between carriers such as Verizon or CenturyLink
jand Level 3’s customers in the United States and around the world.

5.  Despite the considerable amount of infrastructure that we built and
maintain, we are only one part of the global Internet. When we sell Internet |
;connectivity, we have to give our customers access to every single route on the
;Intemet—not just the routes we own. That means we have to provide access to all
of the networks owned and operated by others, which currently means about |
46,000 other networks—many of which also make use of Level 3’s fiber and
bandwidth services. To do this, Level 3, like the other networks that make up the;
jIntemet, interconnects its network with other networks, each of which provides
access to a portion of the rest of the Internet.

6. I submit this declaration for two reasons. First, I understand that

certain broadband Internet access service (“BIAS”) providers have asserted that

;they will be irreparably harmed by the FCC’s recent decision to regulate Internet

|

traffic exchange agreements, sometimes referred to as interconnection agreements,
because the BIAS providers will not be able to charge providers like Level 3 fees
to connect with the BIAS providers’ networks. As I explain below, the effort of
jcertain BIAS providers to charge access fees is a dramatic and unjustified

deviation from historical practice. This practice has come about through BIAS
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providers exercising the same terminating access monopoly power that forced the
FCC to adopt bright-line rules to protect consumers. Second, I understand that

these same BIAS providers have asserted that backbone providers like Level 3 will

not be harmed if the FCC’s ability to regulate the BIAS providers’ conduct is taken
away. This is not true. Without FCC oversight, BIAS providers can engage in
%conduct that is both harmful to consumers and to Internet backbone providers like
Level 3. Specifically, as set forth in greater detail below, BIAS providers can
cause congestion at the points of interconnection between their networks and the |

networks of providers like Level 3, which degrades the exchange of data between

the two networks. Level 3, its customers, and the public are currently being

harmed by such conduct. This harm cannot be cured after the fact.

élgackground on Internet Backbone Services

7.  The key difference between a traditional network and the global

Internet is interconnection. There are many communications networks across the
1globe. The Internet is, however, a network of networks. In essence, what makes |
the Internet the Internet is that the interconnection of these networks permits them

to transmit and receive data across network boundaries, providing access to

resources on any connected network no matter where it is located. BIAS

providers, when they sell Internet services to their end-user customers, are

accordingly primarily selling the ability to transmit data to and from the other
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networks that make up the Internet. More particularly, BIAS providers sell, and ‘
their customers purchase, the ability for a customer to access content and resources

located anywhere on the global Internet, whether on the provider’s own network or

elsewhere.

8.  When a BIAS provider’s customer requests content from an Intemet‘
:content company such as Hulu, Twitter, or Amazon, the Internet content company
has a number of options to deliver such content to the BIAS provider’s network.
Typically, the Internet content company contracts with a company like Level 3 to
Tdeliver the content to the BIAS provider’s network. Level 3 and other providers
also offer CDN services, which can store popular content close to the BIAS
provider’s network so it does not have to frequently transport such traffic long
distances.

9. Level 3 and other transit and CDN providers operate in a highly

competitive market, and Internet content companies have myriad options to choose

%from when deciding how to deliver traffic long distances to a BIAS provider. This
competition has kept prices for transit and CDN services low and service levels
high.

The Current Problems Facing Backbone Providers

10. This competitive ecosystem ends at the doorstep of the BIAS

provider’s network. When Level 3 delivers traffic requested by the BIAS
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iprovider’s customer, Level 3 must deliver such traffic to the BIAS provider’s

|

Enetwork and rely on the BIAS provider to deliver the traffic to the customer’s
ilome. This dynamic results in the BIAS provider having what is frequently called
“gatekeeper power” or a “terminating access monopoly,” which is to say that the
BIAS provider has exclusive and complete control over access to the end users that

use their services. Notably, many BIAS providers offer services that compete

either with content available over the Internet (such as video services) or services

that compete with Internet backbone providers like Level 3 (such as data
transmission or CDN services).

11. The diagram below illustrates the gatekeeper power that BIAS
providers have over access to their end users, notwithstanding the fact that the

|
that an Internet content company has a variety of options for delivering Internet

rarkets for transit and CDN services are highly competitive. The diagram shows

|

f:ontent: it may (option 1) purchase IP transit services from a provider such as
;Level 3 or Cogent; it may (option 2) purchase CDN services from a provider such
%ls Akamai, Limelight, or Level 3; or it may (option 3) build its own backbone or
1CDN capability, as many large providers have done, including Netflix. An Internet
content company also may employ seve<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>