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October 3, 2014 

Last week, the Federal Communications Commission. announced that it will hold a 
roundtable to explore "new ideas for protecting and promoting the open Internet." I strongly 
support this initiative and am writing to suggest a promising approach. The vitality of the 
Internet is inextricably linked to its openness. I believe this vitality can be protected by 
reclassifying broadband providers as telecommunication services and then using the modern 
authority of section 706 to set bright-line rules to prevent blocking, throttling, and paid 
prioritization. 

The current proceeding to re-establish open Internet protections in the wake of the D.C. 
Circuit decision in Verizon v. FCC has divided the public and key stakeholders into two primary 
camps: those who support regulations under section 706 of the Telecommunications Act without 
Title 11 reclassification and those who favor regulations under Title II without reliance on section 
706. I believe the FCC should also be considering a hybrid approach. A combination of section 
706 and Title II can establish a truly robust framework for open Internet protections that will 
withstand judicial scrutiny. 

The problem with using exclusively section 706 is that the court in Verizon held that the 
Commission's broad authority under section 706 is limited by the common carrier prohibition in 
section 153 of the Communications Act, which prohibits the FCC from establishing bright-line 
rules for entities that are not telecommunications service providers. To address this constraint 
and to enable the agency to use the full authority of section 706, the FCC needs to reclassify 
broadband Internet access service as a telecommunication service under Title II. 

Concerns have also been raised about relying exclusively on Title II. The broadband 
providers are vociferously opposed to regulation under Title II because they view its provisions 
as traditional utility-style regulation that is unsuited to the modem Internet. Others have pointed 
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out that Title II has been interpreted to allow paid prioritization arrangements in telephone 
services, which creates precedents that would need to be distinguished. 

Rather than choosing between section 706 and Title II, I encourage the FCC to consider 
using both authorities at once. Specifically, I recommend that the FCC consider reclassifying 
broadband Internet access service as a "telecommunications service" under Title II and then 
using section 706 to adopt three open Internet protections: a "no blocking" rule, a "no throttling" 
rule, and a "no paid prioritization" rule. 

This approach would provide the bright-line protections that advocates of Internet 
openness are seeking. The "no blocking" rule would prevent broadband providers from stopping 
the transmission of lawful Internet traffic. The "no throttling" rule would prohibit broadband 
providers from slowing down or degrading lawful Internet traffic on the basis of content, 
applications, services, or devices. And the "no paid prioritization" rule would prohibit 
broadband providers from entering into "pay for play" schemes with content providers and bar 
the use of access charges for the purpose of obtaining preferential treatment, including faster 
speeds or other favorable terms or conditions. Both the "no blocking" and the "no throttling" 
rules should be subject to a "reasonable network management" exception. 

At the same time, this approach would address the major concerns of the broadband 
providers because the main substantive provisions ofTitle II would not be invoked. Under the 
concept I am suggesting, the FCC would forbear from using sections 201 and 202 and most other 
sections of Title II, as the FCC is authorized to do under section 10 of the 1996 
Telecommunications Act. The rationale for forbearance would be that regulation under these 
sections is not necessary because consumers and the public interest are protected by the rules 
promulgated under section 706. 

The rest of this letter provides more details about my thinking. I hope the ideas I am 
raising will assist you and the other Commissioners as you deliberate on this critical issue. 

BACKGROUND 

The public comment period on the FCC's open Internet proposal closed on September 15 
with over 3.7 million comments, a record-breaking level that reflects the significance of 
protecting the open Internet and the high-level of public invo lvement. The next week, the FCC 
announced that as a part of its series of"Open Internet Roundtables," it will hold a discussion on 
October 7 to consider "new ideas for protecting and promoting the open Internet." 1 As the FCC 
explained, this roundtable will address "some of the ideas in the record that the Commission staff 

1 Federal Communications Commission, Exploring New Ideas for Protecting and 
Promoting the Open Internet (Sept. 22, 2014) (online at fcc.gov/blog/exploring-new-ideas­
protecting-and-promoting-open-internet). 






























