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GLOSSARY
Act Telecommunications Act of 1996
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CETC Competitive Eligible Telecommunications
Carrier
CLEC Competitive Local Exchange Carrier
ETC Eligible Telecommunications Carrier
FCC or Commission Federal Communications Commission
ILEC Incumbent Local Exchange Carrier
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RUS Rural Utilities Service
USF Universal Service Fund

Vil
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STATEMENT OF ISSUES

1. The Federal Communications Commission (FCC ani@ission) is
required (1) by the Telecommunications Act of 1986t) to promote both
universal service and local service competition @)y its own rules to ensure
“‘competitive neutrality” between service providerslistributing USF support.
Did the Commission arbitrarily disregard its statytobligations and its own rules
In granting price cap carriers USF support for exjwag broadband and a right of
first refusal to future universal service fund (JSEpport, neither of which is
available to competitive eligible telecommunicaiaarriers (CETCs)?

2. The Commission is required by 47 U.S.C. § 41@(anitially refer
issues regarding the jurisdictional separationoohimon carrier property and
expenses between interstate and intrastate opesdtgeparations”) that arise in a
rulemaking proceeding to a Federal-State Joint 8{@&eparations Joint Board”):

The Commission shall refer any proceeding regarditig

jurisdictional separation of common carrier propeaind expenses

between interstate and intrastate operations, whichnstitutes
pursuant to a notice of proposed rulemaking .a atFederal-State

Joint Board. The Joint Board . . . shall prepareeeommended

decision for prompt review and action by the Consmis. . . . The

Commission shall also afford the State memberg®flbint Board an
opportunity to participate in its deliberationsf bot vote . . .

47 U.S.C. § 410(c). Did the Commission violate ec#10(c), or, in the
alternative, act arbitrarily and capriciously, laylihg to refer to a Separations Joint

Board elements of its proposed reform rules thatctly impacted its separations

1

DB04/0832545.0002/7221293.1 PFO1



Appellate Case: 11-9900 Document: 01018946127 Date Filed: 11/06/2012 Page: 14

rules and changed the level of common carrier ptyg@ad expenses allocated to
the interstate jurisdiction?

3. Was it arbitrary and capricious, unreasonablatloerwise contrary to
law for the FCC to withhold USF support from anyrsa serving a territory also
served by an “unsubsidized competitor” without alsleeving these carriers of
their ongoing mandatory service obligations untderAct?

4. IsConnect America Fun@6 F.C.C.R. 17663 (2011({(der), as
applied to Allband Communications Cooperative, amstitutional under Due
Process provisions, and as a Bill of Attainder, sntalso unlawful under
principles of estoppel and contract law, and asdgarbitrary and contrary to the
Act?

STANDARD OF REVIEW

Sections | and Il of the Brief are governed bg tandard of review
discussed at pp. 39-42 of the Joint PreliminargB&ection Il of this brief is
governed by th€hevron“step one” standard set out at pages 39-40 of the
Preliminary Joint Brief. If any factual or disaetary determinations were
involved in the failure to issue the referral — @nelre were none — the standard of
review set out at pages 41-42 of that brief woglply Section IV of this brief is
governed by thde novostandard of review applicable to constitutionaliss, as

set out at pages 40-41 of that brief.

DB04/0832545.0002/7221293.1 PFO1



Appellate Case: 11-9900 Document: 01018946127 Date Filed: 11/06/2012 Page: 15

SUMMARY OF ARGUMENT

1. The Act requires the FGGthto advance universal service and to
promote and protect competition between incumbeodllexchange carriers
(ILECs) and CETCs. In granting ILECs an exclusiwve fyear right to Phase |
Connect America Fund (CAF) funds for broadband a@g@pent and an exclusive
right of first refusal to obtain CAF funds in Phdkg¢he Commission arbitrarily
gave no effect to the competition-promoting objexgiof the Act. On the contrary,
because USF support is essential to the viabifityi@l service, itrder gives
ILECs a five year competitive head start, threatgnihe viability of rural
competitive local exchange carriers (CLECSs). Tlais the effect of erecting, not
eliminating barriers to competition for ILECs inmtcavention of the Act.

The Commission’s disparate treatment of ILECs abhB@s in distribution
of USF support violates its own USF “competitiveuitnality” principle that
support mechanisms must “neither unfairly advaatagy disadvantage one
provider over another.” While competitive neutralitoes not require identical
treatment, the Commission’s policy requires thapdrities be “minimized.” That
policy is self-evidently violated by thHerder's provisions giving ILEC®xclusive
USF rights. The Commission’s assertion that theredt in competitive neutrality
Is “outweighed” by its expectation that larger prap carriers will be better able

to expand broadband deployment fails on two grouRulst, granting ILECs
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exclusive USF rights cannot be squared with the ' B@tfessed continued
adherence to the “competitive neutrality” principgiecond, there is no record
support for its conclusion even if it were freeatzandon the competitive neutrality
principle. On the contrary, the evidence (and t6€ own prior findings)

indicate that the favored price cap ILECs havecangkof poor service to rural
communities and are the least likely entities tpagd broadband deployment.

2. Generally, the Telecommunications Act (the “Aatstablishes a dual
regulatory scheme, giving the FCC jurisdiction oveerstate services, and the
states jurisdiction over intrastate services. “S&fi@ns” is necessary to enable
each sphere of governmental authority to carrnjtsuesponsibilities. The FCC
has adopted formal separations rules to goverecsirallocations of plant and
expenses between the two jurisdictions.

The Act requires the FCC, when it initiates a rud&mg proceeding, to refer
any issues regarding the jurisdictional separatigsiant and expenses to a
Separations Joint Board, and base its decisioh@setissues on a Joint Board
Recommended Decision. In the proceeding belowt-@& changed separations
rules and practices in two ways. In some cased; @ directly adopted new
separations rules with new formal separations nugtlogies. In others, the FCC
made decisions that had as much effect on sepasa®direct changes to the

rules themselves, such as by ordering the reduofiortrastate access rates (and

4
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thereby revenues) and replacing them in part witkwa interstate charge, without
also adjusting the allocation of the underlyingtsdsetween jurisdictions. It should
have referred all elements of its proposed refdran impacted separations to a
Separations Joint Board.

The FCC's referral duty is mandatory where it addptmal changes to its
separations methodologies in a rulemaking procegeslich as this one. Referral is
also mandatory where the FCC adopts rule changéefi@lve direct effects on
separations methodologies. The FCC’s decisiongdegaseparations methods
should be reversed and remanded so that the FCEubamt those issues to a
Separations Joint Board and adopt a new decisisadan a Separations Joint
Board Recommended Decision.

3. Sections 214(e) and 254(e) of the Act estalalrskbxplicitquid pro
guoin which eligible telecommunications carriers assuwbligations to provide
and advertise basic services in exchange for thertymity to receive USF
support. Therder improperly thwarts Congressional intent by deargéhat
ETCs may not receive any support for areas wheftarasubsidized competitor”
offers service, but refusing to relieve these EdCheir corresponding service
obligations. Assumingrguendathe FCC can rely on the presence of an
“unsubsidized competitor” as a reason to remo\galelity for support in

particular areas at all, it cannot do so withoabaklieving carriers of their service

5
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obligations for these areas. The decoupling ofele® issues is inconsistent with
the statutory scheme.

4. TheOrder as applied to Allband violates the Due Processis&a
because (i) th©rderis void for vagueness; (ii) tf@rder comprises an unfair and
unconscionable retroactive reversal of Commissioleis and federal loan
contracts upon which Allband has relied; and @ffects an unconstitutional
confiscation of Allband’s (and its customer-membgssoperty, in violation of
Fifth Amendment Due Process.

TheOrder (arising from a legislative rulemaking processpamposes a
harsh and punitive result targeted at Allband, small identifiable class of rural
companies which undertook actions after, and iame& upon, the 1996 USF
provisions, thus comprising an unconstitutionaldigive action in the nature of a
Bill of Attainder.

TheOrderis also contrary to the 1996 Act; is arbitrary amdbwful under
Section 706(2) of the Administrative Procedures, Ad).S.C. 8§ 706(2); and is

unlawful under estoppel and contract law principles
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l. THE COMMISSION'’S DECISION LIMITING USF SUPPORT
FOR BROADBAND DEPLOYMENT TO INCUMBENT PRICE CAP
CARRIERS DISREGARDED BOTH ITS STATUTORY DUTY
TO PROMOTE COMPETITION BETWEEN INCUMBENTS AND
COMPETITIVE CARRIERS AND ITS OWN POLICY MANDATING
“COMPETITIVE NEUTRALITY” BETWEEN INCUMBENTS AND
CETCs IN THE DISBURSEMENT OF USF SUPPORT.

Of critical importance to competitive rural locadohange carriers is the
impediment to their survival posed by the Commissiaiscriminatory policy
favoring incumbent price cap carriers over CETChendisbursement of USF
funds targeted to support broadband. While RICAsdoa join the rural wireless
carriers’ argument that elimination of the identisapport rule was arbitrarywe
agree fully with those carriers that denying anyFl$8pport to competitive
carriers for broadband and reserving it exclusivelgrice cap ILECs was
arbitrary in two respects.

First, the FCC failed to explain how a USF poliegerving USF support for
incumbents and excluding competitive rural carrfesen USF support could be
reconciled with the Act’s directive that local teten markets be open to
competition.SeeWireless Carrier USF Br. at 32-35. As the wirelessiers aptly
put it, “making CAF Il support accessible only heetlargest LECs will serve only

to preserve and advance their dominance in thé telewom market.1d. at 35.

1 SeeWireless Carriers USF Brief, Section IV.
7
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Second, the FCC departed without reasoned expbemfim its own USF
competitive neutrality principle that “universalpgort mechanisms and rules
neither unfairly advantage or disadvantage oneigeowover another.Universal
Service Orderl2 F.C.C.R. 8776, 1 46-48 (1997). As the we=learriers
explained, the Commission could not logically claimat admittedly disparate
treatment is acceptable as long as it is not “whfaithout addressing how it could
possibly be fair to exclude CETCs from USF suppatirely and still preserve
competitive neutrality. Wireless Carrier USF Br34t

Accordingly, RICA adopts and incorporates by refesethe argument
contained at Section Il of the Wireless CarrieREgief (pp. 32-35). This brief
supplements that argument on two points. It expl#iat by giving incumbent
carriers a five year head start, the FCQigler raises barriers to competition that
the Act obliges it to reduce. And, with respectite Commission’s USF
competitive neutrality principle, it demonstratee uinsupported nature of the
Commission’s claim that it is proper to favor induent carriers because they are
better able to expand broadband. These pointsisgcessed in more detail below.

A.  The Commission’sOrder Results in Disparate Treatment
of Price Cap ILECs and CETCs.

As noted in the preliminary joint brief, the FCQoahted $1.8 billion in
CAF support to areas served by price-cap ILECs.dd@hAF Phase I, existing

high cost support to these carriers is frozenuipuio $300 million of new funding
8
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will be available to them, but not to CETCs, torpode broadband deploymeid.
1922, 25. CETCs’ existing support was capped eWie@ecember 31, 2011, and
will be phased-out over five yeatd. 1519. CAF Il will develop a cost model to
estimate the support necessary to fund broadbalnigiimcost area®©rder, 123.
Following adoption of the cost model, the incumbamte-cap carrier “shall be the
presumptive recipient of the model derived supporount for the five-year CAF
Phase Il period,Order, 171, provided it accepts a state-level broadband
deployment commitmentd. Although theOrder does not use the term, this right
of first refusal (RoFR) had its origins in the pospd rule, a proposal that would
have granted price cap carriers a RoFR for USp@tiin their service areas.
Connect America Fun@6 F.C.C.R. 4554 (2011INPRM), 281. Even where the
price cap carrier does not exercise its right st fiefusal, it is still permitted to bid
in the auction for USF support against other cesrie

B. The Five Year Head Start Given Price Cap Carries Under the

Order Undermines the Act’'s Goal of Promoting Competition
for Incumbent Carriers.

The Act requires both that only designated ETCs reagive universal
service support, 47 U.S.C.88 214(e)(1) and 254fe),that additional qualified
carriersshall be designated ETCs in the areas of non-ruralezard7 U.S.C. §
214(e)(2). These provisions reflect the dual natdithe FCC'’s obligations under

the Act, namely that it “must see to it thomith universal service and local
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competition are realizedAlenco Communications, Inc. v. FCQ01 F.3d 608,
615 (8" Cir. 2000)(emphasis in original). In determining, howeveasttanly price
cap carriers (the great majority of which are noral), but not their competitors,
are eligible for additional USF support over thatrfare years -- while their
competitors’ existing support is phased out dutivaj same period - the
Commission has rendered meaningless the compefitmmoting aspect of its
dual statutory obligations. Under tleder, incumbents are effectively given a five
year head start on their CETC competitors. Singe¢hé Commission’s own
account, USF support is essential to build outimalrareasQrder, § 2, such a
head start gives incumbents a virtually insurmobietaand arbitrary advantage.
C. The Commission’s Claim That It Is Proper To Fave Incumbent
Carriers Because They Are Better Able To Expand Bradband

Not Only Flouts Its Competitive Neutrality Principle, It Is
Unsupported By Substantial Evidence.

Conceding that it©rder results in disparate treatment of incumbent price
cap carriers and CETCs, the Commission assertshthaleparture from “strict”
competitive neutrality is “outweighed” by the aceés advanced services to
consumers it expects price cap ILECs will provideew given the “opportunity to
commit to deploying broadband in their statewideise areas.Order, 177. It
acknowledges that other providers might be ab®tomit to serving small areas,
but asserts that the price cap carriers’ serviea-ainde facilities put them in a

unique position to deploy broadband rapidly aneCeffitly in such large areaksl.
10
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This explanation can neither be squared with tmepaiitive neutrality principle
with which the Commission claims to comply nor jfistl by the record.

The competitive neutrality principle is quite exjili The reference in its text
to support mechanisms that “neither unfairly adagatnor disadvantage one
provider over anotherUniversal Service Order, supr§l 46-7, necessarily implies
that competitive neutrality does not requdentical treatment. But while perfect
neutrality might not be achievable, the Commis@gplained that its goal was to
“ensure that such disparities anenimizedso that no entity receives an unfair
competitive advantage that may skew the marketplagghibit competition.’1d.,

1 48.(emphasis added). T@eder, however, makes no claim — nor could it - that in
excludingCETCs it has “minimized disparities” in treatmeNar does it claim

that the exclusion will not “skew the marketplacéd the contrary it expects
exactly that result: it expects that incumbentgugap carriers, not their
competitors, will be the exclusive broadband prewsdn their service areas and
grants them USF support to further that end.

While agencies are generally given deference inntteepretation of their
own orders and regulations, their interpretatiorststill be plausibleldaho
Power Co. v. FER(C312 F.3d 454, 461-62 (D.C. Cir. 2002. Having lelssaed the

criteria for evaluation of the fit between its msil@nd its principles, the

11
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Commission is not free simply to ignore those datevhen they become
inconvenient. That, however, is exactly what haspleaed here.

Instead of explaining how the exclusion of CETCasldde “fair” or
addressing its original definition of the principteeOrder effectively abandons
any pretense of adhering to competitive neutrailrtgt turns to its real justification:
the price cap carriers are big and rich (read AT&&tizon, CenturyLink) and can
somehow leverage their existing infrastructure traerquickly bring broadband to
more of the locations that they have previouslyrgd.Order, § 177. By contrast,
competitors may be competent in small areas, leubelieved to be singularly or
collectively incapable of rapid expansion to statde areasld.

Even if the Commission could lawfully depart frots competitive
neutrality principle, this excuse for doing so & supported by the record. Take
first the Commission’s assertion that USF will gaateas where the ILEC is likely
to have the only wireline facilities and that fetter bidders will have the
“financial and technological capabilities to delisealable broadband that will
meet our requirements over tim@tder, §175. No citation is provided for this
conclusion, and the record is to the contrary. RQt&ECs have repeatedly
explained to the Commission that in rural areasgprap carriers’ facilities are
often old and ill-maintained. RICA Comments, CC Retc01-92, August 21,

2001, pp 1-2 (“...large ILECs...had for some time aeoidipgrading or even

12
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maintaining the facilities in these communities.2Nlore than a decade ago the
Commission itself observed:
CLECs often are more likely to deploy in rural ar¢lae new facilities
capable of supporting advanced calling features adsanced
telecommunications services than are non-rural K&,E®hich are

more likely first to deploy such facilities in thenore concentrated,
urban markets.

Access Charge Reform, Reform of Access Chargeséuy Competitive Local
Exchange CarriersSeventh Report and Order, 16 FCC Rcd 9923, 2631
(“CLEC Ordet).

Rural CLECs also explained that in rural areas Vaitiyg local loops even
where the price cap carriers have up-to-date vcagable facilities, they are not
scalable to meet the new broadband requiremenadBiand provided over copper
loops with DSL technology may be upgradable to nieehew 4/1 standard in
small towns, but is not upgradeable to that stahda much longer loops serving
rural residents. RICA Ex Parte, October 17, 2015, @he Commission ignores

the contradictions between the record on this pamek its “leverage” assumption.

? Petition of Mid-Rivers Telephone Cooperative, foc.Order Declaring It to Be
an Incumbent Local Exchange Catrrier in Terry, Moraa@Pursuant to Section
251(h)(2),Report and Order, 21 FCC Rcd 11506 (2006), par&'M@-Rivers
serves between 85 and 93 percent of the accesdrtliiee Terry exchange. . . .
The Mid-Rivers facilities in Terry appear to beltaically superior to those of
Qwest. Mid-Rivers also appears to provide mainteaamnd repair operations that
are located much closer . . .”

13
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The Commission also ignores the logical implicawdnts finding that by
far the largest amount —both in absolute and pé&xgerterms—of areas unserved
by broadband are in the service areas of the papecompanie®©rder, I 127
(83% of Americans without access to fixed broadblare in price cap study
areas). Indeed, the Commission’s conclusion isnsistent with its own
recognition that large carriers have underperfarmaural communitiesSCLEC
Order, supra® Where, as here, the agency has ignored evideasavell as its
own findings - contradicting its conclusions, itians are arbitrary and
capricious Motor Vehicle Mfrs. Assn. of United States, IncState Farm Mut.
Automobile Ins. Co463 U.S. 29, 43 (1983).

.  THE FCC VIOLATED SECTION 410(c) BY CHANGING
SEPARATIONS RULES WITHOUT REFERRING THOSE
ELEMENTS OF ITS REFORM PROPOSALS TO A
SEPARATIONS BOARD.

A. Facts, Procedural History, and Regulatory Backgound.

The FCC adopted the November 18, 2Qkdler under review as a rule,

preceded by a Notice of Proposed Rulemaking.

® Over the last twenty years, many large comparaes Bold their rural exchanges
rather than invest in network upgrades needed poawe and modernize rural
service.See, e.g., US West Communications, Inc. and Eajgedmmunications
10 F.C.C.R. 1771, 1774 (199B&L Enterprises, Inc., d/b/a Skyline Telephone
Co., 19 FCC Rcd 6761 (2004Yescalero Apache Telecom, Int6 FCC Rcd
38136 (APD 2001) (order by Chief, Accounting Poliaiision).

14
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The FCC recognized from the outset that its prop@senprehensive
reforms might very well impact separations. I'NBRM the FCC asked parties to
comment on how its proposed reforms might affedieoaffected by the existing
separations process and future reféffine FCC specifically noted that it has
already created a Separations Joint Board to segsrations issues in another
docket. However, the FCC did not refer the sepamatissues in this proceeding to
that Separations Joint Board (or any new Separatlomt Board) for preparation
of a Recommended Decision pursuant to Section 4,1€&¢en while
acknowledging that the proposed rule changes wigly alter existing
separations policies.

In their comments, parties reminded the FCC thada to comply with its
statutory duty to refer separations issues to a@dpns Joint Board. For example,
the Rural Broadband Alliance (“RBA”) cautioned tR€C not to “overlook the
statutorily required Joint Board processes thasglictionally separate network
costs used to provide both interstate and intrsetvices” RBA reminded the

FCC that it had to refer separations issues ityttala Joint Board under Section

*NPRM 1 396.
> Comments of the RBA, submitted Aug. 22, 2011,8(“RBA Aug.
Comments”).

15
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410(cf and pointed out a number of separations rulegatidy changes
implicated by the FCC'’s proposdls.

The Section 410(c) referral requirement fortifiee tual regulatory scheme
that the Act establishes for carriers’ provisioriedecommunications services. The
Act generally gives the FCC jurisdiction over carsi provision of interstate
service8 and the states jurisdiction over carriers’ pramisof intrastate servicés.
Because most property and expenses relate batketstiate and intrastate service,
e.g, the cost of a switch that handles both inteesaaitd intrastate calls, separation
of common carrier property and expenses is fundéahempreserving each
regulator’s sphere of authority. IndeedSmith v. Illinois Bell Telephone
Companythe U.S. Supreme Court held that it was essefotigarriers to
“separate” their property, revenues and expendegla the two jurisdictions to

recognize “the competent governmental authorityaaoh field of regulation

® Attachment to RBA Aug. Comments at 26.

’1d. See also, e.g. idit 18 (cap on the High Cost Loop Fund), 26, 28-29
(reductions in intrastate access charges); Comnoétite RBA, Apr. 18, 2011, 25
(other matters require referral to the Joint Boasdegenerally Letter from

AT&T to FCC (Dec. 6, 2010), 1 (in the letter thabmpted the FCC to seek
comments on separations impacts of its proposals MPRM referenced at { 396
n.569, AT&T said the FCC should “treat loops use@rovide broadband as
exclusively interstate.”).

® Section 152(a).

? Section 152(b).

16
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appropriately.*® The FCC adopted Part 36 of its rules to goverratloeation of
carriers’ revenues, costs and expenses betwedwaharisdictions.
B. TheOrder Ignores That There Are No Exceptions To The
Requirement That “Any Proceeding Regarding The
Jurisdictional Separation Of Common Carrier Property

And Expenses Between Interstate And Intrastate Opeations”
Be Referred To A Joint Board.

There are no exceptions to the requirement that fmaceeding regarding
the jurisdictional separation of common carriergandy and expenses between
interstate and intrastate operations” be refemwes loint Board. 47 U.S.C. §
410(c). This rulemaking “regard[ed]” jurisdictionsgparations, so the FCC was
required to refer the elements of its proposed ecehgnsive reform that changed
separations to a Separations Joint Board.

The FCC made a number of key changes to separatitassand policies in
the rulemaking order it finally adopted. As dised$urther below, the FCC
changed Part 36 separations rules expressly in pant of its order, and in
others, it used phraseology not explicitly casteparations terms that had just as
much direct impact on the separations rules asthihages it made to the Part 36
rules themselves. The FCC also directly affect@dusgions policies by ordering

the reduction of intrastate rates (and therebymess), and replacing them in part

1% Smith v. lllinois Bell Tel. Co282 U.S. 133, 148 (1930).
17
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with a new interstate charge, without also makiogpltary changes to adjust the
allocation of the underlying costs between jurigdits.

1. Standards for Determining Which Rule Changes
“Regard” Separations.

As the D.C. Circuit held i€rockett Telephone Company v. FGke FCC
must make a Separations Joint Board referral uBdetion 410(c) when elements
of its proposed rules will result in separationghndology changes.Further,
even where the proposed rule changes do not ekpbtiange the separations
rules, but neverthelegdfectallocations between jurisdictions, Joint Boarckredl
Is required. As the Fifth Circuit statedTiexas Office of Public Utility Counsel v.
FCC. “[The FCC] must show that the Joint Board wasie of thesffects on the
jurisdictional separations rules of replacing tkistng high-cost support system.

The plain language of the statute shows #éingtshift in the allocation of

YCrockett Telephone Co. v. FC@63 F.2d 1564, 1571 (D.C. Cir. 1992)
(“Crockett”). In Crockett,the FCC and the state public utility commissiorseav
both using an informal “average schedule” methodpproximate the result
achieved by formal separations rules. There wasileochange as the FCC had
simply informally consented to the States’ usenefsame “average schedule”
method the FCC useltl. In denying a petition for review by private company
petitioners seeking to overturn this FCC/state ensss, the Court held that
Section 410(c) by its terms applies only to rulemglproceedings begun to alter
the separations rules, and so did not agdlysee47 U.S.C. § 410(c) (duty to
refer applies to proceedings the FCC “institutespant to a notice of proposed
rulemaking”). By contrast, the FCC here has proedday issuing a rulemaking
notice. Further, there is no consensus betweestéte petitioners and the FCC.
The Section 410(c) referral requirement appliezdoeve mandatory involvement
by states in FCC deliberations on separationsahgages.

18
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jurisdictional responsibility lies at the heart®#10(c)'s consultation
requirement.*

2. Changes to the Part 36 Separations Rules Themsaes.

In its decision, the FCC made numerous and sulstahianges directly to
its Part 36 rules to accomplish its universal sermtercarrier compensation
reform. The FCC limited the portion of nationwid®p cost expense that certain
carriers could allocate to the interstate jurisdict® It also significantly curtailed
carriers’ ability to receive “Safety net additivgpport” for new
Telecommunications Plant in Servifeso that carriers would no longer be able to
recover these costs from the interstate jurisdictMoreover, it limited the amount
of Corporate Operations Expenses carriers coubdatié to the interstate
jurisdiction®®

In one of its most glaring failures to respectjtivesdictional division of
authority, the FCC adopted a new Part 36.621(a)8B)giving itsstaffdiscretion
to publish a schedule each year establishing mauslion unseparated loop cost
allocated to the interstate jurisdictibhLoop costs below those actually incurred

by the carrier are then fed into the separatiogsrahms and reduce the amount of

12 Texas Office of Pub. Util. Counsel. v. FCI83 F.3d 393, 416 (5th Cir. 1999)
(emphasis added).
1347 C.F.R. § 36.60%)rder at App. A, 496-97.
447 C.F.R. § 36.605(afyrder at App. A, 497.
147 § C.F.R. 36.621(a)(4Qrder at App. A, 498-99.
' Order, para. 218.
19
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cost allocated to the interstate jurisdiction. Agsult, a carrier may have included
a level of investment in its “rate base” withoujeattion in one year pursuant to the
FCC’s rule, but in the next year, the FCC Staffldassue a new “schedule” that
unilaterally and materially reduced the level ad fhreviously permitted investment
or expense. The FCC would essentially move preilyalbbwable interstate
expenses to the intrastate jurisdiction to redueeausal service support for loop
costs each time its Staff decided to reduce tlosvalble total unseparated costs of
a carrier.

In each of these instances, the FCC made actuatjebdo Part 36
separations rules in i@rder without first consulting a Separations Joint Board

3. Changes to Other Rules that Affect Separationsufes.

The FCC’s changes to its universal service rulesctdd its separations
rules, thereby requiring referral under Texas Office of Public Utility Counsel
precedent from the Fifth Circuit reviewed aboveanber of its changes were
designed to limit the amount of universal servigpport carriers would receive.
The FCC capped the level of the High Cost Loop (EH@und to limit the
support carriers would receive for various expensetuding capital and

operating expenséslt reduced HCL support for carriers whose intresend user

" Order, paras. 214-217.
20
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local rates were below a local rate flddif a carrier does not raise its intrastate
rates at least to that level, its support levetsraduced.

Each of these changes directly impacted the separatt property and
expenses between the jurisdictions. Costs that assigned to the interstate
jurisdiction for recovery from the Universal SewiEund were essentially
reassigned to the intrastate jurisdiction for passiecovery from other sourcks.
These costs and expenses had previously beenteticicethe interstate
jurisdiction to be supported by the USF and now oo longer be covered by
the Fund.

These changes impact separations as much as cliartgegules
themselves. In fact, in enacting Section 410(chdtess was specifically
concerned that FCC separations rule changes weane Icosts to the states for
recovery by default in intrastate rates:

Thus, if the Commission declares its rate basadde certain costs,
these costs are not used in determining a Statsd|ase; conversely,

'8 Order, para. 235.

¥ The RBA highlighted the separations’ impact oéthioposed High Cost Loop
Fund cap rule change: “There is, however, a growogj recovery problem that
results from the imposition of a cap on the HiglstQaop fund. Costs that are
assigned to the interstate jurisdiction for recgvesm the HCL fund pursuant to
separations rules are essentially reassigned totifastate jurisdiction because of
the insufficiency of the Fund. Consideration of tlmpact of this result on a rural
iIncumbent rate-of-return carrier may properly bdradsed by the Commission in
conjunction with the Federal State Joint Board;sfate members of the Joint
Board are best placed to address the issues #eafmwve. . . . 7 Attachment to the
RBA Aug. Comments at 18.
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if the Federal Communications Commission does rs# oertain
costs, the State may be left with these costs teraning its rate
base---and correspondingly higher rates for loealises to the local
consumer. The determination of the rate base d&dlderal level then,
has a strong relation to the rates which are cldaagjehe local level.
Accordingly, the procedures for establishing thpasations of plant
and expenses at the Federal level have invoked goeaern among
the States as manifested by the interest exprdsgdtie National
Association of Regulatory Utility Commissioners (RNC)*

Universal service changes that have the effechahging the state cost allocation
must be reviewed by a Separations Joint Board.

The FCC’s changes to intercarrier compensatiorsralso directly affected
separations rules, and required referral to a S#pas Joint Board. Through its
intercarrier compensation reform, the FCC reducetiediminated certain
intrastate access charges over a transition p&riedr many carriers, the intrastate
access revenues can represent a substantial poftibeir existing intrastate
revenues. The FCC allowed carriers to charge aim@nstate-approved rate, the
Access Recovery Charge, and receive some limitedastifrom the Connect
America Fund as a partial and limited means of @esking substantial lost

revenue?

203, Rep. No. 92-362, reprinted in 1971 U.S.C.C.A5I1, 1513.
21 Order, para. 801, Figure 9.“Access charges” are ratsdical carriers charge
interexchange carriers to provide access to theallnetworks for originating and
completing long distance calls.
%2 Order, para. 905.

22

DB04/0832545.0002/7221293.1 PFO1



Appellate Case: 11-9900 Document: 01018946127 Date Filed: 11/06/2012 Page: 35

The FCC failed to reclassify carrier access cost&/déen jurisdictions as a
corollary to these actions, however. Thus, sta®wtill officially “left” with
them in their intrastate allocations used for ratkimg?® The FCC never asked a
Separations Joint Board to review the impacts effiftoposal on existing
separations rules and methodologies, or make reeomations on what shift in
recovery, if any, in both revenues and expenses appropriate. The change had
as much of an impact on separations as direct @saiogghe Part 36 rules
themselves.

For these reasons, the Court should reverse arehethe FCC'’s decision
on issues impacting jurisdictional separations, dinect the FCC to refer the
Issues to a Separations Joint Board. The Courtidldimect the FCC to issue a

new decision, based on the Separations Joint Bo&ecommended Decision.

23 RBA notified the FCC that whatever means it adoptereduce intrastate access
charges would have separations implications thaulghoe reviewed first by a
Joint Board. Attachment to RBA Aug. 2011 Commeat£6: “Under Section 410
of the Act, the appropriate initial process is teferral of this matter to the
Federal-State Joint Board. Irrespective of whetherCommission is determined
to achieve reductions in intrastate access chdingesgh state preemption or
alternatively pursues the provision of cooperatneentives to the states, the result
will impact the jurisdictional separation of commearier property and expenses
between the state and federal jurisdiction.”
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. THE COMMISSION IRRATIONALLY REFUSED TO MODIFY
SERVICE OBLIGATIONS FOR CARRIERS IT DENIED
UNIVERSAL SERVICE SUPPORT.

As part of its overhaul of its USF regulations, E@C decided it will no
longer provide USF support to carriers serving tngitory, regardless of cost,
where voice and broadband service are availaltagtomers from an
“unsubsidized competito? Order, 1170 (price cap territories), 1283 (RLEC
territories)? Petitioners have argued that this was arbitradycapricious because
“unsubsidized competitors” have no obligation toyprde service to all customers
on demandSeeJoint Universal Service Fund Principal Brief at%8 Assuming
arguendq however, that the FCC could properly eliminatepsrt in these
“overlap” territories, it committed further erroy lbefusing to relieve Eligible
Telecommunications Carriers (ETCs) of their ongailnty to serve all comers

without USF support.

4 The FCC defined an “unsubsidized competitor” afatilities-based provider of
residential terrestrial fixed voice and broadbagadise.” Order, 1103. Newly-
adopted 47 C.F.R. 854.5 provides that “An ‘unsulzsidl competitor’ is a
facilities-based provider of residential fixed veiand broadband service that does
not receive high-cost support.” Thus, the defimttes not require qualification
as an ETC, and does not exclude benefitting frdmeratypes of subsidies.
%% In price cap territories, an ETC will be ineligitio receive support in CAF
Phase Il for angensus blockn which an “unsubsidized competitor” offers
services. In RLEC territories, an ETC will be dehseipport, after a three-year
transition period, only if one or more “unsubsidiz’rompetitors” serve an entire
service area as designated under 8214(e)(5).
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Under the Act, the receipt of USF support comes witrresponding
obligations. Any ETC designated under Section 21d(est, throughout the
service area for which the designation is received:

(A) offer the services that are supported by Fdderaersal service
support mechanisms under section 254(c) of thes.tit; and

(B) advertise the availability of such services #melcharges therefor
using media of general distribution.

47 U.S.C. 8214(e)(1). Thus, an ETC must hold eusupported services
indifferently to all potential customers. Conveyseanly a carrier that is designated
as an ETC, and thus accepts these obligationsyecawe USF support. 47 U.S.C.
8254(e). The service obligation is inextricablydtie the support.

TheOrderis contrary to Section 214 because it requiresEfborovide
services for which the carrier is not receiving] @annot receive, support. The
service obligation imposed by Section 214(e) dagsapply to services that
merely are authorized to receive support unden@e264(c); rather, it applies to
services that actually “are supported by Federalensal service support
mechanisms.” Contrary to this limitation, t®eder maintains ETCs’ service
obligations even in areas where they no longernadeive federal universal
service support.

Further, the statute permits an ETC to relinquishight to USF support,
and its corresponding duty to serve, only if thigestommission (or where
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applicable the FCC) designates more than one ETiintthe same service area.
47 U.S.C. 8214(e)(4). In that case, the state casion must ensure that all
customers served by the relinquishing carrier eghtinue to be served by one of
the other ETCdd. This statutory structure leaves no room for dobht Congress
intended eligibility for support and the duty to\eeto be two sides of the same
coin.

The FCC arbitrarily and unlawfully severed thikkige by declaring that
ETCs will no longer be eligible for support in asgrvice area in which an
“unsubsidized competitor” is operating, but willntmue to be subject to the duties
of an ETC. Significantly, the FCC does not reqtina the “unsubsidized
competitor” be an ETC. This omission has two citiiconsequences. First, if the
“unsubsidized competitor” were required to be ailCE@xisting ETCs would have
an opportunity to relinquish their status undernti®ac214(e)(4). If, however, an
ETC loses support because of the presence of &mGheompetitor, it is no
longer “eligible” to receive support, but remainsble to relinquish the
corresponding duty to serve.

Second, eliminating support in any service areahith an “unsubsidized
competitor” is operating virtually ensures that ESMill face escalating, and
ultimately unsustainable, financial burdens. Byimigbn, ETCs are subject to

more costly obligations than their competitors. enttheOrder, ETCs facing an
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“unsubsidized competitor” in their service area stk required to advertise and
offer basic voice services as a carrier of lastntebroughout the entire area. In
contrast, competitors who are not ETCs are frengmage in “cream-skimming,”
serving only the low-cost parts of a service aECs will not be able to cover the
cost of their more comprehensive service obligatirth increased rates, given
both competitive and regulatory limits on end-udsrgesSeeloint Universal
Service Fund Principal Brief at 43-4ef, Order, 119-10. Yet th€©rder removes
universal service support while maintaining thelskgations. This amounts to an
unfunded mandate, which violates Section 254'sirement that ETCs receive
support that is sufficienBee47 U.S.C. §8254(e).

The FCC recognized this issue, but refused towghlit. Instead, it sought
comment in the Further NPRM section of rler on suggestions that “the
Commission should relax or eliminate ETCs’ voicesge obligations” as it
removes eligibility for supporOrder, 11095;see alsd[11096-1101 (proposing to
address these issues on a case-by-case basistitg@Lgle)(4) relinquishment
process and forbearance under 810 of the Act, $/0J8160).

It was arbitrary, capricious, unreasonable andreoynto law for the
Commission to maintain the service obligations w/leliminating support.
Congress clearly intended these obligations andflierto be complementary.

When the FCC decides that a carrier can no loregsive USF support for serving
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a particular area, that carrier is no longer “ligi for support and can no longer
be treated as an “eligible telecommunications edrgubject to a duty to serve.
The Commission has created unnecessary tensiocoarfalsion for the
states and providers by seeking comment on thie issther than logically
resolving an obvious paradox it has created thratsgimisapplication of the law.
Although an administrative agency has discretiotod®w it manages its docket
and the order in which it addresses issues, itexbtist discretion when it
separates consideration of issues that logicallgtine decided together. “While
there may well be circumstances where a parti@bgrction is more properly
deferred to a later proceeding, that is assurealiyhe case where the objection
goes to the heart of the public interest determonatnmediately to be made.”
Maryland Peoples’ Counsel v. FER@W61 F.2d 768, 778 (D.C. Cir. 1985) (internal
citation omitted) See also Maier v. EBA14 F. 3d 1032, 1039-1040 (10th Cir.
1997) (Court may review an agency’s refusal taatetrulemaking if the decision
rests on an insufficient legal predicat8ierra Club v. Gorsuchv15 F.2d 653,
658-59 (D.C. Cir. 1983) (Court’s review of agen@cision to defer action on a
particular issue should be deferential, but “mutlre frustrated biglind
acceptance” of agency'’s claim that decision i$ wtitler study) (emphasis in

original).
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The ultimate effect of th@rderis that ETCs facing an “unsubsidized
competitor” in their service area will remain sudtj costly unsupported service
obligations, at least unless and until the Commissicts at some unspecified
future time, in either its further rulemaking ons® other proceeding, to relieve
them of those obligations. Of course, there isssueance that the outcome of the
future proceedings will be to lift these obligatspso ETCs may remain subject to
them indefinitely. This state of affairs is contréo the intent of Congress as
expressed in 8214(e), and the Commission’s refos@medy it was arbitrary,
capricious, unreasonable and contrary to law. Adiogty, the Court should vacate
and remand the rules reducing support in areagdday an “unsubsidized
competitor.”

IV. THE ORDER, AS APPLIED TO CERTAIN SMALL RURAL

CARRIERS, IS UNCONSTITUTIONAL UNDER DUE PROCESS

PRINCIPLES AND AS A BILL OF ATTAINDER, AND ALSO

VIOLATES THE ACT, AND PRINCIPLES OF ESTOPPEL AND
CONTRACT LAW.

A. Statement Of Additional Facts.

Allband Communications Cooperative (Allband) wasated in 2003 by
local residents seeking to obtain communicationg&es in their heavily forested
rural area located in four contiguous countiesarthrern Michigan, which never

before had such services.
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Upon adoption of the 1996 USF amendments to thetAetlocal residents
pursued their only option to obtain service, byatireg a communications
cooperative, and by obtaining a grant from Michi§ate University (MSU) to
further the project. Commencing in 2004, the Myam Public Service
Commission (MPSC) issued several orders grantifigpAtl necessary licenses
and ETC status. In 2005, the FCC approved Alllmdn ILEC, an important
step to obtain USF funding. Allband thereby assuthedesponsibilities of an
ILEC and ETC to provide a range of emergency atet@nnection services
essential to the public interest. Allband then ez approval of an $8 million
loan from the USDA Rural Utility Service (RUS), pnesed upon receipt of USF
revenues as security. Allband then constructeddaareced communications
network, commencing partial service in late 200%2B10, Allband had
constructed an efficient modern communications ndtwhat, for the first time,
provided service to the residents in its largelrexahange area.

The annual USF funds provided to Allband comprieelulk of the
revenues necessary to make payments on Allband% IBahs. Allband, its
creditors, and the RUS, all relied upon the USFenexes as the financial security
for payment of the RUS loans.

Allband made extensive filings in the subject FQLlekts establishing that

the continuation of the existing level of USF fumgliwithout imposition of the
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Order’s per-line reductions and expense limitations) aitecal to Allband’s
survival. Without such USF support, Allband will fmeced to close down, cease
services, and default on its RUS loans, which itaéNy would result in bankruptcy
and the stranding of Allband’s modern network pdivj service to the publfé,

B. Allband’s Constitutional Rights Are Violated By the Order.

TheOrderis unlawful and beyond the jurisdiction of the Gurssion
because it is contrary to the plain language d,@jectives and purposes of
Congress underlying, the 1996 Act. The 1996 Adldsthed the USF fund and
program to promote the establishment of servigernal areas having no service,
such as the area Allband now serves. Allband fukgets all of the provisions and
purposes of the 1996 Act, such as the USF prowsidiSection 254(b).

TheOrder, as it adversely impacts Allband, also contravehegrovisions,
and the goals and objectives of Congress undeio®e254(b)(5) and 254(d) of the
Act, requiring “specific, predictable and sufficten mechanisms to preserve and
advance universal service”; and under Section 2Mltech requires that universal
service support provided to ETC Providers “showdcekplicit and sufficient to

achieve the purposes of this section.”

?® The FCC's Wireline Bureau (WLB), pursuant to delegl authority, issued an
order dated July 25, 2012, granting Allband a 3ryemiver of the Order; on
August 24, 2012, Allband filed an Application foet®ew of the WLB order,
seeking a waiver of the Order for the durationhef RUS loans.
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TheOrderimposes a drastic reduction in the per-line UStding support
to be provided some small rural companies suchllasd, and also established a
“benchmark regression rule” which purports to imgbmitations on capital and
operations costs reimbursable from the USF. THesoperates pursuant to an
economic model utilizing national variables, whaile subject to change on a
yearly basis. The model does not adequately congidendividual circumstances
of each small rural company, or their service aréas benchmark regression rule
Is thus hopelessly vague, unascertainable, unoeead arbitrary as applied to
small companies such as Allband. Tler undermines confidence in the
viability of Allband by local residents, employeegndors, interconnecting
carriers, and the financial community. This in tdegrades Allband’s
opportunities to provide and expand services inuital area, which thus

contravenes the purposes of the 1996 Act and tlepu&ram.

TheOrder, as applied to Allband, is also unconstitutionadler the Due
Process clause because (i) it imposes a retroaetnegsal of Commission orders
and USF program commitments upon which Allband (@edRUS) have relied in
establishing Allband and in incurring capital co$tmded by the RUS loan, to
construct its network, and (ii) because the expesisabursement limitations
under the ever-changeable “benchmark regressieti m a going-forward basis,
are hopelessly vague and unascertainable Orter thus fails to meet the
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holdings and reasoning statedq@deral Communications Commission, etval

Fox Television Stations, Ind32 S. Ct. 2307 (2012), wherein the Court hedd th
Due Process is violated when FCC regulations ageesaand holding that “...
clarity in regulation is essential to the protestigrovided by the Due Process
Clause of the Fifth Amendment . . . ” requiring ‘the invalidation of laws that
are impermissibly vague. . . . ” The CourtHox also ruled that a waiver option (or
“policy of forbearance”) in the regulatory schenwed not absolve the
constitutional defect.

A similar Due Process defect as foundrox (vague and unascertainable
regulatory standards and requirements) has beerssedby thérder, as applied
to Allband. An even more egregious violation of DRrecess has occurred here,
however, because ti@@rder goes beyond lack of advance notice and vagueryess b
effecting a retroactive reversal of prior orderd golicies upon which there has
been substantial reliance, coupled with the suligtri of detrimental rules and
policies on an unforeseen retroactive basis.

TheOrderis also unconstitutional as applied to Allband emithe Fifth
Amendment Due Process clause, as it would effeonéiscation of Allband’s
(and its customer-members’ property), and will ficilly destroy commitments
made by Allband to its employees, vendors, andiestproviding credit and loans.

TheOrder limits USF reimbursements relied upon by Allbaadihdertake long-
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term capital investments and service obligationd,ta cover expenses and to
repay RUS loans. By ignoring these circumstantesCommission as a
ratemaking agency has acted contrary to the velegpabcedent of the United
States Supreme Court Biuefield Waterworks & Improvement Co. v. Public
Service Comm’n of West Virginia62 U.S. 679, 692-693; 42 S. Ct. 675 (1923),
requiring regulatory action to provide a return ta assure confidence in the
financial soundness of the utility and... to maintand support its credit and
enable it to raise the money necessary for thegordischarge of its public
duties...” TheOrderis likewise contrary té-ederal Power Commission v. Hope
Natural Gas Company20 U.S. 591 (1944), wherein the Court held that th
“return ... should be sufficient to assure confideimcthe financial integrity of the
enterprise, so as to maintain its credit and t@aettcapital.”

TheOrder, as applied to Allband, also constitutes an unitoional Bill
of Attainder. TheOrder, including the April 25, 2012 “delegated” WLB Orde
limiting USF expense reimbursements under the “berack regression rule”
threatens to reduce reimbursement funding fromJt8E, crippling Allband and a
small class of similar rural carriers which rel@athe 1996 Act's USF. Th@rder
punishes Allband for pursuing the Act’s opportwestand violates Allband’s Fifth
Amendment and other Due Process protectionsOrlder effectively targets a

small class of companies for differential treatmehbeing outside of the so-called
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“market-based” economic model favored by the Corsiars Such treatment and
similar punishments have been reversed by the Bupreme Court ikUnited
States v Lovet828 U.S. 303, 315 (1946) and more recentlymied States v
Brown,381 U.S. 437 (1965). IhovettandBrown, the Court did not hesitate to
reverse as Bills of Attainders governmental oradngh selectively denied
petitioners their fundamental constitutional rights

TheOrder, as applied to Allband, is also unlawful and admit because it is
irrational to the extreme. Th@rder simposition of per-line reductions and
expense limitation reimbursements under the USErpro (i) are not supported by
the plain language of the Act; (ii) retroactivegverses purposes and objectives of
Congress in the 1996 Act as noted, and (iii) igadhe direct reliance on the USF
by Allband, the RUS, the MPSC, and agencies adteimng the USF program.
TheOrder should be reversed as applied to Allband based aptoppel
principles.

TheOrderis also arbitrary because it fails to recogniz the destructive
impacts upon Allband (or similar small rural carsjeare wholly unnecessary to
achieve the stated goals or objectives of@hger. TheOrder's suggestion that it

seeks to curtail the unchecked growth of the UStotsaccomplished by reducing
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Allband’s USF funding, and by destroying Allbandddts serviced’ TheOrder’s
stated goal to reduce waste and inefficiency, @otwserve the USF budget, also is
notaccomplished by punishing Allband. There existewdence of waste or
inefficiency attributable to Allband. The July 28)12, WLB order granting
Allband a 3-year waiver from th@rder expressly found the opposite—
acknowledging that Allband was a lean and efficmwration, providing reliable
service in a rural area in accordance with theipublerest.

TheOrder also arbitrarily failed to consider Allband’s aggmns that the
USF funding should not be reduced as applied &adly invested capital and
expenses incurred in reliance on the USF, and at,rebould apply only to
prospectiveanvestment incurred after ti@rder. Allband cannot retroactively pull
out already constructed plant, or cancel maintemathepreciation, taxes, and
related expenses on such plant, or alter decismate in the past. A rational, non-
arbitrary order would recognize that a lawful aodstitutional order can and
should only apply to investment and expense dawsmade on a prospective

basis, on and after tl@rder is effective.

2" Allband’s USF funding of about $1.3 million corates an imperceptible

portion of the multi-billion USF annual budget. Tt@mbined amount saved from

imposing the Order’s $3,000 per line capatincompanies in the United States,

also constitutes aegligible portion of the annual USF budget (as documented by

calculations in Allband filings using Exhibit B dfe April 25, 2012 WLB Order).
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TheOrderis also unlawful and arbitrary because, besidega@ng
Allband and its services, and stranding its regerdhstructed network, tHerder
will cause a prompt default by Allband of its RUfauh contracts and obligations.
TheOrder wholly ignores that the pr&rder USF revenue stream was relied upon
by both Allband and the RUS to pay back the RU&dodaheOrder would thus
undercut the loan programs of a sister agencyeofdatieral government. This
retroactive reversal of policy, and resulting imigabas been ruled unlawful in an
analogous context idnited States v Winstar Carp18 US 839 (1996). In that
case, the plaintiffs were awarded substantial dasagainst the United States in a
similar situation. In Allband’s situation, howevéne pursuit of damages on a post-
loan default basis, after cessation of operatiortbke public, would be clearly
inadequate. In order for Allband to continue senacd to uphold its loan
obligations to the RUS, Allband asserts that realeybthe FCQOrder as applied
to Allband is necessary and far more appropriate.

TheOrderis also unlawful and beyond the jurisdiction of ffCC because
it intrudes much too far into the economic markate. TheOrder serves to pick
“winners and losers” among companies—to force Altband perhaps other small
carriers established under the USF out of busiaedsnto bankruptcy, perhaps
with an unwarranted windfall to the same large pdweompanies which refused

for decades to provide service in the subject rsgalice areas. Allband asserts
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that the FCC'’s jurisdiction does not go this fang @ahat the attempted unilateral
assumption of such power is neither lawful nor seaey. Regulation does not
entail the power to destrdy.

CONCLUSION

For the reasons stated above, this Court shoutsevand/or remand the
Order and vacate it in its entirety.
Respectfully submitted,

[s/Harvey L. Reiter

Harvey L. Reiter

H. Russell Frisby, Jr.

Stinson Morrison Hecker LLP

1775 Pennsylvania Avenue, NW #800
Washington, DC 20006
202-728-3016

hreiter@stinson.com

On behalf of the Joint Petitioners
November 6, 2012 listed on the cover of thisdf’

?® The Court inPennsylvania Coal Co v. Maho®60 U.S. 393, 415 (1922), held
the government may effect a taking without physamaupation or appropriation if
it “goes too far....” The “power to regulate isti@opower to destroy....Stone v.
Farmers’ Loan and Trust Cd,16 U.S. 307, 331 (188&¢ee alspCovington &
Lexington Tpk. Rd. Co. v. Sandfpid4 U.S. 578, 597 (1896). The Court.ircas
v. South Carolina Coastal Counci05 U.S. 1003, 1015 (1992), held a non-
possessory regulation may constitute a per segakindeprives the owner of “all
economically beneficial or productive use of land.”
29 Rural Independent Competitive Alliance joins oimySection |; the National
Association of Regulatory Commissioners, Arizonagooation Commission,
Vermont Public Service Board and Rural Telephonmei&e Co.et al join only in
Section Il; Consolidated Communications Holdings. land CenturyLink, Inc.
join only in Section IlI; and Allband Communicat®Cooperative joins only in
Section 1V of this brief.
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