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STATEMENT OF INTEREST

The Federal Communications Commission (“FCC”) has
primary responsibility for implementing and enforcing the
Communications Act of 1934, 47 U.S.C. § 151, et seq. This case

involves this Court’s review of a district court’s interpretation of



section 251(c) of that Act, 47 U.S.C. § 251(c), and the FCC’s orders
and rules construing that statutory provision. The FCC has an interest
in ensuring that the Act, its rules, and its precedents are correctly
interpreted.

INTRODUCTION AND ARGUMENT

At this Court’s request, on April 2, 2009, the FCC filed a brief
as amicus curiae urging reversal of the district court and setting forth
the agency’s interpretation of the pertinent provisions of the
Communications Act and agency regulations and orders in dispute in
the captioned cases. A divided panel of the Court recently affirmed

the district court’s judgment. Michigan Bell Telephone Co. v. Covad
Communications Co., et al., Nos. 07-2469 & 07-2473 (decided Feb.
23, 2010).

Over the dissent of Judge Sutton, the majority accorded no
deference to the FCC’s interpretations of the Communications Act
and the agency’s own implementing regulations and orders. Id., slip
op. at 7 n.6. On March 9, 2010, the Michigan Public Service
Commission and a group of competitive local exchange carriers filed
separate petitions for rehearing and/qr rehearing en banc of the

panel’s decision.



This brief is to inform the Court that the FCC continues to stand
behind the interpretation and arguments set forth in its April 2009
amicus brief. As the FCC pointed out in that brief (p.22), its statutory
and regulatory interpretations are consistent with those contained in
decisions of the Seventh and Eighth Circuits. See Ill. Bell Tel. Co. v.
Box, 526 F.3d 1069 (7™ Cif. 2008); Southwestern Bell Tel. LP v. Mo.
Pub. Serv. Com’n, 530 F.3d 676 (8th Cir. 2008), cert. denied, 129
S.Ct. 971 (2009). in addition, the Ninth Circuit very recently issued
an opinion in which it also adopted those interpretations. See Pacific
Bell Tel. Co. v. Calif. Pub. Util. Com’n, Nos. 08-15568 & 08-15716

(9" Cir., filed Mar. 4, 2010), 20110 WL 725347.



We believe these facts may be relevant to the Court’s

consideration of the petitions for rehearing and/or rehearing en banc.
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