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UNITED STATES COURT OF APPEALS FOR THE 

SECOND CIRCUIT 

 
07-5553 

 
CABLEVISION SYSTEMS CORPORATION, 

Petitioner, 

v. 

FEDERAL COMMUNICATIONS COMMISSION 
AND THE UNITED STATES OF AMERICA, 

Respondents. 

 
ON PETITION FOR REVIEW OF AN ORDER OF THE 

FEDERAL COMMUNICATIONS COMMISSION 

 
BRIEF FOR RESPONDENTS 

 
 This case involves a challenge to an FCC order requiring Cablevision’s 

cable television systems in Nassau and western Suffolk County on Long Island to 

carry the signals of broadcast television station WRNN, Kingston, NY, pursuant to 

the Cable Television Consumer Protection and Competition Act of 1992.  In the 

order, the FCC agreed with its Media Bureau that in light of changed 

circumstances Cablevision’s Long Island communities should be restored to 

WRNN’s television market.  The FCC found that, in addition to the fact that the 

broadcast station and the cable communities are in the same Nielsen Designated 

Market Area, the station covers the communities with a strong signal, provides 
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programming of local interest to Long Island residents, and is carried by 

Cablevision competitors in overlapping and adjacent communities. 

 Cablevision filed a petition for review of the Commission’s order and moved 

this Court for a stay.  The Court denied the stay request, and set the case for 

expedited briefing.    

JURISDICTIONAL STATEMENT 

 The FCC had subject-matter jurisdiction over WRNN’s petition for market 

modification pursuant to 47 U.S.C. § 534(h)(1)(C), and over the station’s must-

carry complaint pursuant to 47 U.S.C. § 534(d).  On May 25, 2006, the FCC’s 

Media Bureau released an order granting the petition for market modification in 

part and denying it in part.  On November 29, 2007, the Commission released an 

order denying Cablevision’s application for review and granting WRNN’s must-

carry complaint.  Cablevision filed a petition for review on December 13, 2007, 

within the 60 days provided for by 28 U.S.C. § 2344.  This Court has jurisdiction 

pursuant to 47 U.S.C. § 402(a) and 28 U.S.C. § 2342(1). 

STATEMENT OF THE ISSUES 

 1.  Whether the FCC’s decision to restore Cablevision’s Long Island 

communities to WRNN’s television market was arbitrary or capricious.   

 2.  Whether the FCC’s decision comports with the 1992 Cable Act.   
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 3.  Whether the FCC’s decision violates Cablevision’s right to freedom of 

expression under the First Amendment or takes Cablevision’s property in violation 

of the Fifth Amendment.     

COUNTERSTATEMENT 

A. Statutory and Regulatory Framework. 

 The “must-carry” provisions of the Cable Television Consumer Protection 

and Competition Act of 1992 (1992 Cable Act), 47 U.S.C. § 534(a), require cable 

television system operators to carry the signals of “local commercial television 

stations.”  For cable systems with “more than 12 usable activated channels,” the 

obligation is limited to “one-third of the aggregate number of usable activated 

channels of such system.”  Id. § 534(b)(1)(B).1 

(1) Background.  

 The 1992 Cable Act and its must-carry provisions resulted from Congress’s 

comprehensive examination of the broadcast and cable television industries.  In 

detailed legislative findings, Congress determined that “[b]roadcast television 

stations continue to be an important source of local news and public affairs 

programming and other local broadcast services critical to an informed electorate.”  

1992 Cable Act, § 2(a)(11) (reprinted following 47 U.S.C. § 521 note).  Congress 

found that due to competition for viewership and advertising revenues, “there is an 
                                           
1 Systems with fewer than 12 such channels must carry “at least three local 
commercial television stations.”  47 U.S.C. § 534(b)(1)(A).   
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economic incentive for cable operators to terminate the retransmission of broadcast 

signal[s], refuse to carry new signals, or reposition a broadcast signal to a 

disadvantageous channel position.”  Id. § 2(a)(15).  Congress concluded that “the 

economic incentive that cable systems have to delete, reposition, or not carry local 

broadcast signals, coupled with the absence of a requirement  that such systems 

carry local broadcast signals,” could “jeopardize . . .  the economic viability of free 

local broadcast television and its ability to originate quality local programming.”  

Id. § 2(a)(16).   The must-carry provisions were a means of advancing the 

“substantial government interest in promoting the continued availability of . . . free 

television programming, especially for viewers who are unable to afford other 

means of receiving programming,” id. § 2(a)(12), as well as the “substantial 

governmental and First Amendment interest in promoting a diversity of views 

provided through multiple technology media,” id. § 2(a)(6). 

 The Supreme Court upheld the 1992 Cable Act’s must-carry requirements 

against a broad-based First Amendment challenge mounted by the cable industry.  

Turner Broadcasting Sys. v. FCC, 520 U.S. 180 (1997) (Turner II); see also 

Turner Broadcasting Sys. v. FCC, 512 U.S. 622 (1994) (Turner I).   The Court held 

that the requirements were content-neutral and subject to intermediate scrutiny, 

Turner I, 512 U.S. at 661-62, and that they advanced the government’s important 

interests in “preserving the benefits of free, over-the-air local broadcast television” 
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and “promoting the widespread dissemination of information from a multiplicity of 

sources,” Turner II, 520 U.S. at 189, in a narrowly tailored way, id. at 215-16. 

(2) Television market determinations. 

 Under the statute, a “local commercial television station” that a cable 

operator must carry is defined as “any full power television broadcast station . . . 

licensed and operating on a channel regularly assigned to its community by the 

[Federal Communications] Commission that . . . is within the same television 

market as the cable system.”  47 U.S.C. § 534(h)(1)(A).  A broadcasting station’s 

“market” is to be determined “by the Commission by regulation or order using, 

where available, commercial publications which delineate television markets based 

on viewing patterns.”  47 U.S.C. § 534(h)(1)(C)(i).  Since January 1, 2000, the 

Commission has defined a commercial television broadcast station’s market as its 

“Designated Market Area” (DMA), as determined by Nielsen Media Research.  47 

C.F.R. § 76.55(e)(2).2  (Prior to that time, such a station’s market was defined as its 

“Area of Dominant Influence” (ADI), as determined by Arbitron, which no longer 

provides television ratings.  See 47 C.F.R. § 76.55(e)(1).) 

                                           
2 “A DMA is a geographic market designation that defines each television market 
exclusive of others, based on measured viewing patterns.  Each county in the 
United States is assigned to a market based on which home-market stations receive 
a preponderance of total viewing hours in the county.  For purposes of this 
calculation, both over-the-air and cable television viewing are included.”  WRNN 
License Co., 20 FCC Rcd 7904, 7904-05 ¶ 2 (MB 2005).   
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 The statute specifies that “following a written request, the Commission may, 

with respect to a particular television broadcast station, include additional 

communities within its television market or exclude communities from such 

station’s television market to better effectuate the purposes of this section.”  47 

U.S.C. § 534(h)(1)(C)(i).  This provision authorizes “the FCC [to] make an 

adjustment to include or exclude particular communities from a television station’s 

market consistent with Congress’ objective to ensure that television stations be 

carried in the areas which they serve and which form their economic market.”  H. 

Rep. No. 102-628, 102d Cong., 2d Sess. 97 (1992) (House Report).   

 In considering requests for market modification, the FCC is required to 

“afford particular attention to the value of localism” by taking into account “such 

factors as” 

• “whether the station, or other stations located in the same area, have 
been historically carried on the cable system or systems within such 
community,” 

 
• “whether the television station provides coverage or other local 

service to such community,”  
 
• “whether any other television station that is eligible to be carried by a 

cable system in such community in fulfillment of the requirements of 
this section provides news coverage of issues of concern to such 
community or provides carriage or coverage of sporting and other 
events of interest to the community,” and  

 
• “evidence of viewing patterns in cable and noncable households 

within the areas served by the cable system or systems in such 
community.” 
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47 U.S.C. § 534(h)(1)(C)(ii)(I)-(IV).  The legislative history makes clear that 

“[t]hese factors are not intended to be exclusive, but may be used to demonstrate 

that a community is part of a particular station’s market.”  House Report at 97.3 

 The 1992 Cable Act’s market-modification provision “reflects a recognition 

that the Commission may conclude that a community within a station’s ADI may 

be so far removed from the station that it cannot be deemed part of the station’s 

market.”  Id. at 97.  However, its framers explained, the provision was not to “be 

used by cable systems to manipulate their carriage obligations to avoid compliance 

with the objections of the section,” or “to permit a cable system to discriminate 

among several stations licensed to the same community.”  Id. at 98.  “Unless a 

cable system can point to particularized evidence that its community is not part of 

one station’s market,” the House Report stated, “it should not be permitted to 

single out individual stations serving the same area and request that the cable 

system’s community be deleted from the station’s television market.”  Id. 

                                           
3 The Commission has specified that requests for market modification are to be 
submitted in accordance with the rules governing petitions for special relief, see 47 
C.F.R. § 76.7, and must include geographical and signal contour maps, data on 
shopping and labor patterns, cable system channel line-up cards, and information 
regarding the television station’s programming and viewing audience.  Id. § 
76.59(b).   
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B. Prior Proceedings. 

 WRNN began serving its community of license – Kingston, NY – in 1985 

by broadcasting on Channel 62 from a transmitter located on Overlook Mountain 

in Woodstock, NY.  Because Kingston lies within the New York City television 

market (as do Nassau and Suffolk Counties on Long Island), WRNN was, under 

the 1992 Cable Act and then-applicable FCC rules, presumptively entitled to 

carriage on Cablevision systems in Long Island communities.  See 47 C.F.R. 

§ 75.55(e) (1993). 

 In 1996, Cablevision petitioned the FCC to delete a number of communities 

served by its New York City-area cable systems from the market served by WRNN 

and several other television stations.  The FCC’s Cable Services Bureau granted 

Cablevision’s request in part and denied it in part, deleting communities in Nassau 

and Suffolk counties on Long Island from WRNN’s market.4  In doing so, the 

Bureau noted that the communities were “outside the Grade B contour” of 

WRNN’s signal5 and were “separated from Kingston by geography and terrain.”  

1996 Order ¶ 67.  “The geographic distance between the cable communities and 
                                           
4 Petition of Cablevision Sys. Corp., 11 FCC Rcd 6453 (CSB 1996) (1996 Order), 
aff’d in relevant part sub nom. Market Modifications and the New York Area of 
Dominant Influence, 12 FCC Rcd 12262 (1997), aff’d sub nom. WLNY, Inc. v. 
FCC, 163 F.3d 137 (2d Cir. 1998). 
5 For analog stations, “[a] Grade B contour describes the area in which 50 percent 
of television sets will receive a viewable signal through an antenna 50 percent of 
the time.”  WLNY-TV, 163 F.3d at 141; see 47 C.F.R. § 73.683. 
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the station coupled with the absence of historic carriage, measurable audience, 

local programming service, and Grade B service,” the Bureau concluded, 

“supported Cablevision’s request” to exclude the Long Island communities from 

WRNN’s market.  Id. at ¶ 67.  The Bureau, however, denied Cablevision’s request 

to exclude the “Westchester (Yonkers), Portchester, Fairfield County (Norwalk and 

Bridgeport) and Bergen [County] systems” “because the communities are either 

inside the station’s Grade B contour or are not far outside the contour on the 

northern part of the market and there is some evidence of a local programming 

connection.”  Id. at ¶ 68.   

 The Commission upheld the Bureau’s decision.  Market Modifications and 

the New York Area of Dominant Influence, 12 FCC Rcd 12262 (1997) (1997 

Order).  The Commission emphasized that “Grade B contour coverage . . . is an 

efficient tool to adjust market boundaries because it is a sound indicator of the 

economic reach of a particular television station’s signal,” at least “in the absence 

of other determinative market facts (i.e. where the four statutory factors by 

themselves define the market, where there is no clear proof that the contour fails to 

reflect actual coverage, or where there is a terrain obstacle such as a mountain 

range or a significant body of water).”  Id. at ¶ 17.  This Court affirmed, finding 

that the FCC’s decision rested on a “reasonable basis in the record.”  WLNY-TV, 

Inc. v. FCC, 163 F.3d 137, 142 (2d Cir. 1998).  The Court explained that “there is 
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a presumption that local commercial broadcast stations will be carried throughout 

the ADIs in which they are located,” but that the Commission is free to “modify a 

station’s market when presented with particularized evidence that the ADI does not 

accurately describe that station’s market.”  Id. at 144.  

 WRNN subsequently relocated its transmitter to Beacon Mountain, New 

York (some 50 miles closer to Manhattan) and commenced digital-only operations 

on digital channel 48.   See Amendment of Section 73.622(b) Table of  Allotments 

Digital Television Broadcast Stations, 17 FCC Rcd 1485 (2002) (granting 

WRNN’s channel request).6  WRNN then petitioned the Commission in 2005 to 

restore communities served by Time Warner Cable in New York City to the 

station’s market.  The Media Bureau granted the station’s petition, emphasizing 

that the communities at issue fell within the station’s Grade B (or stronger) signal 

contour, that the station was carried in contiguous communities, and that the 

station offered “news and discussion programs . . . [that] are targeted to the 

Communities at issue and are of interest to its residents” and aired “sports 

                                           
6 To free up electromagnetic spectrum for public safety purposes, federal law 
provides that no full-power commercial station will be authorized to broadcast in 
analog format after February 17, 2009.  See 47 U.S.C. § 309(j)(14)(A); 47 U.S.C. § 
337.  The Commission has determined that broadcast stations that turn in their 
analog spectrum allocation before that time and are operating only with digital 
signals remain entitled to mandatory carriage under the 1992 Cable Act.   Matter of 
Carriage of Digital Television Broadcast Signals, 16 FCC Rcd 2598, 2605 ¶ 12 
(2001). 
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programs and events of specific interest to the Communities.”  WRNN License 

Company, 20 FCC Rcd at 7911 ¶¶ 15, 16.  Time Warner did not seek Commission 

review of the Bureau’s decision.  

 The following year, WRNN filed a petition for special relief to restore 

Cablevision’s Long Island communities to its market.  The petition explained that 

WRNN was “essentially a new station with entirely new facilities,” that it “places a 

41 dBu [Grade B equivalent] or better contour over the majority of the 

[c]ommunities,” and that its “48 dBu City Grade contour encompasses nearly all of 

Nassau County and much of Suffolk County.”  Pet. 3 (Joint Appendix (JA) 15).7  

In addition, WRNN stated that “[d]uring an average week,” it broadcasts more than 

“fourteen hours of daily, regularly scheduled award-winning, prime-time local 

news and public affairs programming, which includes coverage of issues of 

particular interest to the [Long Island] Communities.” Id.  The station explained 

that besides “prime-time news and public affairs programs,” id. at 16-21 (JA 28-

33), it aired short news programs and program inserts regarding developing stories, 

id. at 21-23 (JA 33-35),  man-on-the-street interviews, id. at 23-25 (JA 35-37), 

                                           
7 The field strength of an electromagnetic signal is measured in dBu, or decibels 
over 1 microvolt per meter.  See 47 C.F.R. § 73.683.  The higher the number, the 
more powerful the signal.  For digital stations, the City Grade (or principal 
community contour) signal describes an area in which 50 percent of the television 
sets will receive a viewable signal 90 percent of the time.  See id. § 73.625(a). 
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local weather and traffic reports, id. at 25-26 (JA 37-38), local sports programming 

(including the broadcast of local sporting events in their entirety), id. at 26-27 (JA 

38-39), and community events listings, id. at 27-28 (JA 39-40).  WRNN attached 

as an exhibit to its petition a list of more than 4000 separate Long Island-related 

program items it had aired during the six-month period from June 1 to November 

30, 2005.  Id., Exh. 4 (JA 63-268).     

 The FCC’s Media Bureau granted WRNN’s petition in part.  WRNN License 

Co., LLC, 21 FCC Rcd 5952 (MB 2006) (Bureau Order) (JA 752). 

The Bureau first dismissed the petition insofar as it related to Cablevision systems 

serving eastern Suffolk County, including Shelter Island, Riverhead, and East 

Hampton.  Bureau Order ¶ 9 (JA 756).  The Bureau found that it could not make a 

“reasoned analysis” of WRNN’s coverage of those communities because, among 

other things, the station had not provided a map “clearly illustrating the relevant 

cable communities and their distances from the WRNN transmitter site.”  Id.   

 The Bureau then addressed the petition’s request to add the communities 

served by Cablevision Nassau County cable systems.  Bureau Order ¶¶ 10-19 (JA 

756-61).  The Bureau explained that while the station had not historically been 

carried on cable systems in Nassau County, it was being carried on cable systems 

“adjacent to or sufficiently near” those Nassau County communities, and that such 

adjacent service was “‘indicative of interest in the programming of’” the station.  
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Bureau Order ¶ 12 (JA 758) (citation omitted).  The Bureau also accepted 

WRNN’s demonstration that “it provides a 41 dBu signal, the functional equivalent 

of a Grade B signal contour, over all of Nassau County,” id. at ¶ 14 (JA 759); 

indeed, the Bureau noted, “the station places a City Grade signal contour” (an even 

stronger 48 dBu signal) “over a substantial portion of Nassau County,” id. at ¶ 16 

(JA 760).  And while the Bureau could not agree that WRNN aired “fourteen hours 

of programming” a week “of specific relevance” to the Long Island communities, 

id. (JA 759), it found that the record indicated that “WRNN airs at least some 

programming aimed at the target communities.”  Id. (JA 760). 

 The Bureau assigned “no weight” to the fact that there are other closer 

stations that are providing local programming to the Long Island communities, 

explaining that it did not believe Congress intended that local coverage by other 

stations would bar a request for market modification, “but rather intended [that 

factor] to enhance a station’s claim where it could be shown that other stations do 

not serve the communities at issue.”  Id. at ¶ 17 (JA 760).  Nor did it find WRNN’s 

limited audience rating to be “outcome determinative,” since it does not “weigh 

heavily a lack of audience share” in the case of “specialty stations,” such as those 

with a home shopping format.  Id. at ¶ 18 (JA 760).   

 Taking all of these considerations into account, the Bureau found that the 

“grant of WRNN’s petition with respect to those communities served by 
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Cablevision’s Nassau County cable system is in the public interest.”  Id. at ¶ 19 

(JA 760-61). 

 Cablevision filed an application for review; WRNN filed a must-carry 

complaint asking the Commission to order Cablevision to carry its signal in 

accordance with the Bureau’s market determination.  Finding that the record did 

not have to be “restated in detail,” the Commission held that “the Bureau correctly 

modified WRNN-DT’s market.”  WRNN License Company, LLC, 22 FCC Rcd 

21054 ¶ 4 (2007) (FCC Order).  It therefore denied the application for review and 

granted the must-carry complaint.  Id. at ¶¶ 11, 13 (JA 823, 824). 

 In doing so, the Commission identified two considerations that “serve[d] to 

add more support to the conclusions underlying the Bureau’s decision to modify 

WRNN-DT’s market.”  Id.  First, the Commission found that the Bureau “erred in 

its analysis of WRNN-DT’s programming” by “finding that WRNN’s record 

evidence did not support a finding of significant programming targeted to 

communities in Long Island.”  Id.   On the contrary, the Commission stated, 

“WRNN submitted a substantial record that details programming that focuses on 

Long Island, particularly communities in Nassau County and communities in 

Suffolk County that border Nassau County.”  Id.  Second, the Commission 

explained that “the justification for modifying WRNN-DT’s market has 

strengthened” since the Bureau issued its order because the station “is now carried 
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on competitive cable systems in Nassau and Suffolk Counties.”  Id. at ¶ 4 & n.15 

(JA 820) (noting carriage by Verizon systems in Massapequa Park, Oyster Bay, 

and Hempstead).8  

 The Commission rejected Cablevision’s arguments that the order modifying 

WRNN-DT’s market resulted in an unconstitutional infringement of Cablevision’s 

free speech rights or an uncompensated taking of Cablevision’s property.  Id. at 

¶¶ 6-9 (JA 821-23).  Relying on the interests identified by the Supreme Court in 

Turner I and Turner II, the Commission held that Cablevision’s carriage of WRNN 

“will help to ensure that the digital-only station (1) remains a viable option for 

viewers who rely on free, over-the-air television service in Nassau and Suffolk 

Counties, and (2) continues to number among the multiplicity of information 

sources available to viewers in those counties.”  Id. at ¶ 7 (JA 821).  At the same 

time, the Commission found, “compelled carriage of WRNN-DT does not burden 

substantially more speech than necessary because the obligation is no more 

extensive than is necessary to further the government[’s] interests” and is “not 
                                           
8 In addition, the Commission agreed with the Bureau that “the coverage by other 
qualified stations” factor was not intended by Congress “to bar a request for 
extending a station’s market when other stations could be shown to serve the 
communities at issue,” but rather “was intended to enhance a station’s claim where 
it could be shown that other stations do not serve the communities at issue.”  Id. at 
¶ 4 (JA 820).  The Commission also agreed with the Bureau that “in the case of 
specialty stations,” limited viewership “should not be afforded significant weight.”  
Id.   
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more extensive than that occasioned by Cablevision’s carriage of any other 

television broadcast station pursuant to [the 1992 Cable Act’s must-carry 

requirements].”  Id.  

 As for Cablevision’s takings claim, the Commission found that its carriage 

order did not effect a per se taking, because it “effectuates no permanent physical 

occupation of a cable operator’s property,” id. at ¶ 8 (JA 822), and does not result 

in a regulatory taking, because there is no evidence “that requiring carriage of 

WRNN-DT will have a significant economic impact on Cablevision or will 

interfere with the company’s reasonable, investment-backed expectations,” id. at 

¶ 9 (JA 822).   

 The Commission accordingly denied Cablevision’s application for review, 

id. at ¶ 11 (JA 823), granted WRNN’s must-carry complaint, id. at ¶ 13 (JA 824), 

and ordered Cablevision to “commence carriage of WRNN-DT . . . sixty (60) days 

from the date on which WRNN License Company, LLC provides the necessary 

specialized equipment to receive a good quality signal at Cablevision’s principal 

headend,” id. 9  

                                           
9 Commissioners Copps and Adelstein dissented without reaching Cablevision’s 
constitutional claims.  Though they found the local service factor to be a “close 
call,” they ultimately concluded that the statutory factors did not “support[] the 
addition of the Long Island communities to WRNN’s local market.”  Dissent at 3 
(JA 827).   
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 Cablevision filed a petition for review and requested a stay of the 

Commission’s order pending appeal.  On January 15, 2008, after oral argument, 

the request for a stay was denied by this Court, and the case was set for expedited 

briefing.   

SUMMARY OF ARGUMENT 

 1.  The 1992 Cable Act establishes, for purposes of cable carriage, a 

“presumption that a broadcast station’s market is the ADI [now DMA] in which it 

is located.”  WLNY-TV, 163 F.3d at 145.  In 1996, the Commission held that 

presumption rebutted insofar as Cablevision’s Long Island communities were 

concerned – WRNN’s Grade B signal did not reach Long Island and the station 

targeted none of its programming to Long Island.  In the past decade, 

circumstances have greatly changed – WRNN now places a strong signal over the 

Long Island communities at issue; it airs a substantial amount of Long Island-

related programming; and the station is carried by Cablevision competitors in 

overlapping and adjacent communities.  The Commission accordingly determined 

that the Long Island cable communities at issue should be restored to WRNN’s 

market and that Cablevision must carry the station on its systems in those 

communities.  The Commission’s determination is well within the broad discretion 

Congress granted it to modify television markets by taking into account the (non-
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exclusive) factors specified in the 1992 Cable Act, see 47 U.S.C. 

§ 534(h)(1)(C)(ii), and should be upheld by this Court. 

 2.  Cablevision’s specific criticisms of the Commission’s decision are no 

more than an attempt to have this Court impermissibly substitute its judgment for 

that of the agency vested by law with the 1992 Cable Act’s administration.  They 

do not withstand examination. 

  a.  The Commission reasonably relied on the Bureau’s determination 

that WRNN places a strong signal over the Long Island communities.  The 

Commission has long recognized that a television station’s signal is an important 

indicator of the reach of its market.  The Commission reasonably determined in 

this case that the obstacles separating WRNN from Cablevision’s Long Island 

communities did not preclude the agency from relying on the station’s signal 

strength as a factor weighing in favor of market modification.  Cablevision’s 

suggestion that the presence of Long Island Sound and Manhattan somehow 

automatically immunize its Long Island cable systems from the obligation to carry 

broadcast stations located elsewhere in the New York DMA finds no basis in law 

or logic.   

  b.  The Commission reasonably determined that WRNN aired a 

significant amount of Long Island-related programming – WRNN’s submission to 

the agency included a comprehensive listing of more than 4000 Long Island-
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related items aired by the station over a six-month period, including news, sports, 

traffic, weather, and community events programming.  The Commission was 

entitled to rely on this evidence even though Cablevision submitted a competing 

analysis of a single week of the station’s programming.   

  c.  The Commission also reasonably weighed WRNN’s carriage in 

communities that overlap with and are adjacent to those served by Cablevision in 

its favor.  That fact relates to the “historical carriage” criterion that Congress 

identified for the Commission’s consideration, but even if that relationship were 

not as clear, such competitive carriage is plainly relevant evidence that the station 

is of interest and value to the communities at issue.    

  d.  Finally, the Commission was not required to give significant 

adverse weight to the presence of other stations providing local programming and 

WRNN’s limited viewership.  That several stations in most DMAs provide local 

programming is unsurprising; the Commission therefore considers this factor to be 

significant only when the absence of other local stations enhances a claim for 

market modification.  Likewise, WRNN’s limited viewership is not of great 

significance because WRNN’s home shopping programming renders it a specialty 

station that is not expected to have a large general audience. 

 3.  The Commission’s order does not reward “gamesmanship,” as 

Cablevision contends.  Nothing prohibits a station licensed to serve a community 
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in one part of a DMA from taking actions to serve, in addition to its community of 

license, other communities located in the DMA.  Indeed, the Commission has a 

responsibility to take account of changed circumstances in resolving petitions to 

include (or exclude) communities from a broadcast station’s television market.   

That responsibility does not disappear simply because the changed circumstances 

may have resulted from the station’s own actions to enhance its service.   

 4.  Finally, the Commission’s decision does not violate Cablevision’s First 

Amendment rights or result in an uncompensated taking of its property.  The 

Supreme Court rejected a First Amendment challenge to the validity of the 1992 

Cable Act’s must-carry provisions in Turner Broadcasting Sys., Inc. v. FCC, 520 

U.S. 180 (1997) (Turner II); Cablevision’s numerous attempts to evade that 

controlling precedent and its logical consequences fail upon inspection.  Nor does 

the Commission’s order result in an uncompensated taking under the Fifth 

Amendment – it does not require a permanent physical appropriation of 

Cablevision’s property, is amply justified by the important public purposes that 

must-carry serves, and does not interfere with Cablevision’s reasonable 

investment-backed expectations.   

STANDARD OF REVIEW 

 The FCC’s Order is subject to review under the provisions of the 

Administrative Procedure Act, pursuant to which agency action must be upheld so 
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long as it is not “arbitrary, capricious, an abuse of discretion or otherwise contrary 

to law.”  5 U.S.C. § 706(2)(A).  The scope of review under this standard is 

“narrow” and “a court is not to substitute its judgment for that of the agency.”  

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 43 (1983).  The decision must be upheld so long as the agency has “examine[d] 

the relevant data and articulate[d] a satisfactory explanation for its action including 

a ‘rational connection between the facts found and the choice made.’”  Id.; Cellular 

Phone Taskforce v. FCC, 205 F.3d 82, 89-90 (2d Cir. 2000). 

 As this Court has recognized, the FCC is “expert[] in the area of regulation 

of the television industry,” WLNY-TV, 163 F.3d at 142, and its interpretation and 

application of the must-carry requirements of the 1992 Cable Act are reviewed 

under the highly deferential standard set forth in Chevron, U.S.A., Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837 (1984).  Under Chevron, a court 

must accept the implementing agency’s reasonable construction of an ambiguous 

statute “even if the agency’s reading differs from what the court believes is the best 

statutory interpretation.”  NCTA  v. Brand X Internet Servs., 545 U.S. 967, 980 

(2005). 

 The agency’s disposition of Cablevision’s claims under the First and Fifth 

Amendments to the United States Constitution are reviewed de novo.  Alabama 

Power Co. v. FCC, 311 F.3d 1357, 1367 (11th Cir. 2002). 
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ARGUMENT 

I. THE FCC’S DECISION TO MODIFY WRNN’S MARKET 
WAS NOT ARBITRARY OR CAPRICIOUS. 

A. The Commission Reasonably Evaluated The Statutory 
Factors In Light Of The Record Evidence. 

 The 1992 Cable Act establishes a “presumption that local commercial 

broadcast stations will be carried throughout the ADIs [now DMAs] in which they 

are located.”  WLNY-TV, 163 F.3d at 144.  The Commission is authorized to 

include or exclude additional communities by taking into account four non-

exclusive factors:  (1) whether the broadcast station has historically been carried in 

the community, (2) whether the station provides local coverage or local service to 

the community, (3) whether other stations eligible for must-carry provide coverage 

of news, sports, or other events of interest to the community, and (4) evidence of 

viewing patterns in the area.  47 U.S.C. § 534(h)(1)(C)(ii).      

 In this case, the FCC examined each of the factors set forth in the statute in 

light of WRNN’s changed circumstances and reasonably concluded that the Long 

Island communities at issue should be restored to WRNN’s market, consistent with 

the statutory presumption in favor of DMA-wide carriage.     

 First, in keeping with its longstanding practice, the FCC considered the fact 

that WRNN provides “a 41 dBu signal, the functional equivalent of a Grade B 

signal contour, over all of Nassau County,” and “a City Grade signal over a 
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substantial portion of Nassau County,” Bureau Order ¶ 16 (JA 760), to be an 

important consideration supporting the conclusion that WRNN’s market covers 

Cablevision’s Long Island communities. As the FCC explained in the prior dispute 

involving WRNN’s market, “Grade B contour coverage, in the absence of other 

determinative market facts . . . is an efficient tool to adjust market boundaries 

because it is a sound indicator of the economic reach of a particular television 

station’s signal.”  1997 Order ¶ 17.  See also Media General Cable, 15 FCC Rcd 

149, 155 n.25 (2000) (“As a general matter, Grade B coverage demonstrates 

service to cable communities and serves as a measure of a station’s natural 

economic market.”); Matter of Amendment of Major Television Markets, 102 FCC 

2d 1062, 1070 ¶ 14 (1995) (“We believe that television stations actually do or 

logically can rely on the area within their Grade B contours for economic 

support.”).  Indeed, the Bureau in 1996, at the same time that it removed Long 

Island communities from WRNN’s market, refused to delete a number of 

communities in New York, New Jersey, and Connecticut because “the 

communities are either inside the station’s Grade B contour or are not far outside 

the contour . . . and there is some evidence of a local programming connection.”  

1996 Order ¶ 68.   

 Second, the FCC relied on its determination that WRNN had submitted “a 

substantial record that details programming that focuses on Long Island, 
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particularly communities in Nassau County and communities in Suffolk County 

that border Nassau County.”  FCC Order ¶ 4 (JA 820).  In doing so, the FCC cited 

Exhibit 4 to WRNN’s petition for special relief, which contains a 205-page list of 

more than 4000 examples of Long Island-related programming broadcast by 

WRNN from June 1, 2005 to November 30, 2005.  Id. at ¶ 4 n.14 (JA 820).   

Summarizing that exhibit, WRNN explained (among other things) that its 

programming included (1) “RNN Metro,” which airs Monday through Thursday 

from 8:30 to 9:00 p.m., and “includes news stories, features on local places and 

events, investigative reports, sports and weather, and ‘Man on the Street’ 

segments,” Pet. 17 (JA 29), including a number of interviews on subjects of 

interest to Long Island residents, id. at 24 (JA 36), and (2) “Richard French Live,” 

which airs from 7 to 8:30 p.m. and which uses a “Town Hall format” to “enable[] 

local business leaders, politicians, celebrities, and local viewers” to discuss issues 

of local importance, id. at 17 (JA 29).  The petition described as an example an 

October 20, 2005, broadcast of Richard French Live discussing whether the New 

York area, and specifically Long Island, was prepared for a hurricane disaster and 

that contained interviews with Long Island-area public officials and stories filed by 

“each of WRNN’s two full-time Long Island reporters.”  Id. at 18 (JA 30); see also 

id. at 19-21 (JA 31-33) (listing additional Long Island-related news segments 

associated with shows that aired in 2005).   
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 In addition, the station explained, it regularly airs programs and program 

inserts concerning breaking news around the New York area, including Long 

Island, id. at 21 (JA 33) (listing Long Island-related news stories from 2005), and it 

broadcasts a weekly “Financial Report,” which includes news reports regarding 

Long Island companies, id. at 21-22 (JA 33-34).  WRNN also explained that it 

provided coverage of local sporting events in their entirety – including Little 

League baseball championships and Hofstra football games, id. at 27 (JA 39); 

community events updates, id. at 27-28 (JA 39-40); theater reviews of local 

interest, id. at 28 (JA 40); and weather and traffic reports for the metropolitan area, 

including Long Island, id. at 25-26 (JA 37-38).  WRNN’s petition, as well as the 

information disclosed in the comprehensive programming description contained in 

its Exhibit 4, provides ample support for the FCC’s determination that WRNN 

provides “significant programming targeted to communities on Long Island.”  FCC 

Order ¶ 4 (JA 820). 

 Third, the agency relied on the fact that, in addition to carriage in 

communities “that are adjacent or sufficiently near to those Communities that 

reside in Nassau County,” Bureau Order ¶ 12 (JA 758), WRNN “is now carried on 

competitive cable systems in Nassau and Suffolk Counties,” FCC Order ¶ 4 (JA 

820) (noting Verizon’s carriage of WRNN in Massapequa Park, Oyster Bay, and 

Hempstead).  Voluntary carriage by a competing multichannel video programming 
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distributor clearly supports the conclusion that WRNN’s programming is of 

interest and value to the residents of Cablevision’s Long Island communities.  It 

also relates to the Cable Act’s instruction to the FCC to consider whether the 

station for which modification is sought has “been historically carried on the cable 

system or systems within such community.”  47 U.S.C. § 534(h)(1)(C)(ii)(I). 

B. Cablevision’s Objections Are Unavailing.  

(1) The Commission’s reliance on WRNN’s strong 
signal coverage is consistent with agency 
precedent. 

 Cablevision contends that the FCC departed from its precedent without 

explanation by relying on WRNN’s strong signal coverage over Cablevision’s 

Long Island communities as a factor weighing in favor of granting WRNN’s 

petition.  Cablevision Br. 38-39.  But Cablevision acknowledges that the 

Commission “has traditionally attached significance to Grade B coverage as ‘one 

indication of [a station’s] natural market.’”  Id. at 37 (quoting 1997 Order ¶ 14).  

Indeed, it can hardly be disputed that broadcast television stations (and broadcast 

television advertisers) reach viewers through their broadcast signals.  And 

Cablevision does not appear to contest in this Court the Bureau’s finding that 

“WRNN-DT places a Grade B signal contour over all of Nassau County” and an 

even stronger “City Grade signal contour over a substantial portion of Nassau 

County.”  Bureau Order ¶ 16 (JA 760); see Pet., Exh. 2 (signal contour maps) (JA 



27 
 

 

61-62).10  Instead, Cablevision contends that past Commission precedent limits 

carriage “to an area smaller than the station’s Grade B contour” where there are 

terrain or other geographic obstacles.  Cablevision Br. 38 (citing 1997 Order ¶ 17).   

 But the 1997 Order on which Cablevision relies suggests only that Grade B 

coverage may not be as “sound” an “indicator of economic reach of a particular 

television station’s signal” where there are “other determinative market facts,” 

including “a terrain obstacle such as a mountain range or a significant body of 

water.”  1997 Order ¶ 17.  Plainly, not all terrain obstacles are “determinative”; 

their relevance remains for Commission judgment.  In addition, the relevance of 

terrain has only to do with the weight to be given to signal reach; it has no bearing 

on the local service and competitive carriage factors upon which the Commission 

also relied and which independently support its market modification decision. 

                                           
10 Cablevision states that “specialized equipment” is necessary to receive a “good-
quality signal at Cablevision’s principal head-end,” Cablevision Br. 38 n.105, and 
that “a good-quality signal cannot . . . be drawn off-air,” id. at 38.  These assertions 
are at best immaterial, and at worst misleading.  The “good quality signal” that the 
Commission ordered WRNN to provide at “Cablevision’s principal headend,” 
FCC Order ¶ 2 (JA 819), is different from that generally needed for over-the-air 
viewing – the signal at the headend needs to be more robust in order to ensure an 
adequate and consistent signal level throughout the cable system.  See Carriage of 
Digital Broadcast Signals, 16 FCC Rcd 2598, 2617-18 ¶ 46 (2001) (setting “the 
signal level necessary to provide a good quality digital television signal at a cable 
system’s principal headend” at “-61dBm,” in order to “provid[e] for a 20 dB 
propagation variability and signal impairment margin . . . above the minimum 
signal-to-noise ratio” to “handle most over the air transmission disturbances 
encountered by a DTV signal at a cable system headend”).   
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 In this case, the Bureau took account of the geography of the New York 

metropolitan area in dismissing WRNN’s petition to serve the more distant parts of 

Suffolk County, expressly noting that the station is separated from those portions 

of Long Island “by the significant barriers that the Long Island Sound and New 

York City present.”  Bureau Order ¶ 9 (JA 756).  By contrast, the Bureau 

explained, “it is apparent that WRNN’s 41 dBu signal covers all of Nassau 

County” and that “information relating to maps and other geographic information 

becomes less important” in the analysis of service to those closer-in communities.  

Id. at ¶ 10 (JA 756).  The Bureau thus made clear that WRNN’s strong signal 

coverage remained relevant given Nassau County’s geographic proximity and 

weighed in favor of WRNN’s request for market modification, despite the 

existence of obstacles such as Long Island Sound and Manhattan congestion.   

 Cablevision can hardly maintain that the existence of Long Island Sound and 

Manhattan automatically immunizes its Long Island systems from the obligation to 

carry broadcast stations elsewhere in the New York DMA – these terrain features 

are not (much as Cablevision might desire) a “must-carry Iron Curtain.”  Here, the 

FCC reasonably determined that WRNN’s programming, signal coverage, and 

carriage on competitive systems rendered it a local station despite the 

countervailing considerations of geography. 
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(2) The Commission’s finding that WRNN airs a 
significant amount of Long Island-related 
programming is supported by substantial 
record evidence. 

 Cablevision criticizes the Commission’s finding that WRNN aired a 

significant amount of Long Island-related programming.  In doing so, Cablevision 

makes no attempt to dispute the accuracy of WRNN’s voluminous listing of six 

months of Long Island-related programming upon which the Commission relied.  

See Pet., Exh. 4 (JA 63-268).  Instead, Cablevision points to an analysis of 

WRNN’s program schedule that it submitted to the Commission that, it asserts, 

showed that 8.1 hours of the station’s programming during a single week was 

devoted to “local coverage” and “[l]ess than one hour” was devoted to “Long 

Island issues.”  Cablevision Br. 32-33.  Cablevision complains that the 

Commission “did nothing to explain why WRNN’s arguments were more 

persuasive than Cablevision’s or why the Bureau’s factual findings were wrong.”  

Id. at 36.  

 The Commission was free, however, to credit WRNN’s evidence over the 

more limited review submitted by Cablevision and to disagree with the Bureau’s 

characterization of the significance of the record. 

 The Commission specifically explained that its determination that the 

“Bureau had erred in its analysis of WRNN’s programming” was based on 

WRNN’s submission of “a substantial record that details programming that focuses 
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on Long Island.”  FCC Order ¶ 4 (JA 820).  It likewise made clear that WRNN’s 

Exhibit 4 and its comprehensive listing of six months of the station’s Long Island-

related programming provided the central basis for the agency’s judgment on this 

point.  Id. at ¶ 4 & n.14 (JA 820).   It is therefore readily discernible that the 

agency credited WRNN’s programming evidence over that submitted by 

Cablevision.  The Commission also explained that it disagreed with the Bureau’s 

characterization of the record regarding WRNN’s Long Island programming as 

unimpressive, finding instead that the record supported giving the programming 

more significant weight.  Id. at ¶ 4 (JA 820).   

 The Commission’s explanations, though they may have been succinct, fully 

satisfied its administrative law obligations.  It is well settled that agency decisions 

may be “terse,” Atlantic Tele-Network, Inc. v. FCC, 59 F.3d 1384, 1391 (D.C. Cir. 

1995) (quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. 

Cir. 1970)), and even “a decision of less than ideal clarity” will be upheld “if the 
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agency’s path may reasonably be discerned,” State Farm, 463 U.S. at 43; National 

Black Media Coalition v. FCC, 822 F.3d 277, 282 (2d Cir. 1987).11 

 Cablevision also contends that the FCC’s judgment regarding WRNN’s local 

programming fails for lack of “substantial evidence.”  Cablevision Br. 36.  But it is 

well settled that “substantial evidence” simply means “‘such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion.’”  Cellular 

Phone Taskforce v. FCC, 205 F.3d 82, 89 (2d Cir. 2000) (quoting Universal 

Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951)).  Under this standard, the 

information contained in WRNN’s Petition and its attached Exhibit 4 provided an 

ample basis for the Commission’s judgment.  The fact that Cablevision submitted 

                                           
11 Cablevision argues that the Commission’s explanatory burden was “particularly 
heavy because the FCC substituted its judgment” on this point “for that of the 
Bureau.”  Cablevision Br. 35.  Cablevision is incorrect.  In this case, the Bureau 
was exercising authority delegated by the Commission pursuant to “Section 0.283 
of the Commission’s rules.”  Bureau Order ¶ 21 (JA 761).  Nothing in the 
Bureau’s decision hindered the Commission from freely exercising its own 
authority on WRNN’s application for review, particularly on a matter of judgment 
as to the significance of otherwise undisputed facts, and it was not required to defer 
to its own staff or surmount some higher standard of explanation when it 
determined that its staff erred.  “The positions of an agency’s staff do not preclude 
the agency from subsequently reaching its own conclusion.”  San Luis Obispo 
Mothers for Peace v. U.S. Nuclear Regulatory Comm’n, 789 F.2d 26, 34 (D.C. Cir. 
1986) (en banc); see also Vernal Enterprises, Inc. v. FCC, 355 F.3d 650, 660 (D.C. 
Cir. 2004) (“[A]n agency is not bound by the actions of its staff if the agency has 
not endorsed those actions.”).  The cases relied upon by Cablevision involve 
rulings by NLRB administrative law judges after formal administrative hearings, 
and present different considerations.   See, e.g., Universal Camera Corp. v. NLRB, 
340 U.S. 474, 493-97 (1951).   
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some evidence to support its contrary characterization (based on a far more limited 

survey of WRNN programming) is hardly dispositive – even Cablevision 

acknowledges that its evidence showed that WRNN broadcast nearly an hour of 

Long Island-related programming a week.  Cablevision Br. 33.  In any event, “the 

possibility of drawing two inconsistent conclusions from the evidence does not 

prevent an administrative agency’s finding from being supported by substantial 

evidence.”  Cellular Phone Taskforce, 205 F.3d at 89 (citing American Textile 

Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 523 (1981)).   And while Cablevision 

would have this Court reweigh the record on this point, “it is up to the agency, and 

not this court, to weigh the conflicting evidence in the record.”  Clark v. 

Commissioner of Social Security, 143 F.3d 115, 118 (2d Cir. 1998). 

(3) The FCC’s reliance on WRNN’s carriage by 
competing providers comports with the statute. 

 Cablevision contends that the Commission’s determination that WRNN’s 

carriage by competing providers on Long Island “provides support for WRNN-DT 

with respect to the historic carriage factor” is contrary to “clear statutory 

language.”  Cablevision Br. 36.  In resolving market modification requests, the 

1992 Cable Act directs the Commission to consider whether the station seeking 

carriage has been “historically carried on the cable system or systems within such 

community.”  47 U.S.C. § 534(h)(1)(C)(ii)(I).  Cablevision does not dispute that, 

after the Bureau issued its order in 2006, Verizon made a voluntary decision to  
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carry WRNN as part of its FiOS service in Massapequa Park, Oyster Bay, and 

Hempstead.  FCC Order ¶ 4 n.15 (JA 820).  Cablevision simply disagrees that 

carriage begun at that time can constitute “historical carriage.”  Cablevision Br. 37.  

 There is no indication that Congress intended the word “historical” – a term 

it did not define – to mean anything other than “in the past.”  See American 

Heritage Dictionary of the English Language 833 (4th ed. 2000) (“historical” 

means “used in the past”).   Historical carriage is a means by which Congress 

permitted the FCC to gauge whether there is community interest in a station.  To 

be sure, the longer the station has been carried, the more longstanding the interest, 

but carriage of recent vintage is also relevant to identifying a station’s whose 

programming is of interest and value to a community.  It thus was entirely 

reasonable for the Commission to observe that WRNN’s “overlapping carriage” by 

Verizon “provides support” for the station’s market modification request “with 

respect to the historic carriage factor.”  FCC Order ¶ 4 n.15 (JA 820).   

 Cablevision’s contention is in any event entirely beside the point.  The 1992 

Cable Act’s statutory factors are “illustrative, not exclusive.”  WLNY-TV, 163 F.3d 

at 145; House Report at 97.  Thus, even if Verizon’s overlapping service was too 

recent a development to count as “historical” carriage, it was nonetheless entirely 

reasonable for the Commission to consider it as a factor in support of WRNN’s 
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application because such carriage remains probative evidence of community 

interest in the station.12 

(4) The Commission properly refused to give 
significant adverse weight to the fact that  other 
stations cover Long Island or that WRNN has 
limited viewership. 

 Finally, Cablevision contends that the Commission “[r]efus[ed] to consider” 

either the fact that competing stations also cover local issues or that WRNN has 

limited viewership in the Long Island communities, and that this refusal violated 

the “[p]lain [s]tatutory [t]ext.”  Cablevision Br. 39, 41 (heading).  On the contrary, 

the Bureau and the Commission analyzed both these factors and explained why 

they did not weigh significantly in the agency’s analysis.   

 The 1992 Cable Act identifies as one relevant factor in Commission market 

modification proceedings “whether any other television station” entitled to must-

carry “provides news coverage of issues of concern to such community or provides 

carriage or coverage of sporting and other events of interest to the community.”   

47 U.S.C. § 534(h)(1)(C)(ii)(III).  There is no dispute that there are a number of 

New York and Long Island television stations that provide such programming to 

                                           
12 In this regard we note that even the dissenting Commissioners, who differed with 
the Commission on its reading of the term “historical carriage,” agreed that the fact 
that WRNN’s signal “is being carried by cable systems in adjacent and nearby – 
and apparently in the case of Verizon, overlapping – cable communities” weighed 
“in WRNN’s favor.”  Dissent at 1 n.4 (JA 825). 
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the Long Island communities.   Bureau Order ¶ 17 (JA 760).  But as the Bureau 

and the Commission explained, the Commission has long interpreted this factor not 

“to bar a request,” but “to enhance a station’s claim where it could be shown that 

other stations do not serve the communities at issue.”  Id.; accord FCC Order ¶ 4 

(JA 819-20).13  It stands to reason that television markets of any significant size 

will have a number of stations that provide local programming.  It was therefore 

entirely permissible for the Commission to conclude that the presence of such 

stations should not be of special significance in evaluating most market 

modification requests, and that the factor will have greatest relevance in enhancing 

a claim to market modification where there is an absence of competing coverage.  

The Commission’s oft-stated interpretation is entitled to deference under Chevron, 

467 U.S. at 863-64, and should be upheld. 

 The 1992 Cable Act also instructs the Commission to consider “evidence of 

viewing patterns in cable and noncable households within the area served by the 

cable system or systems in such community.”  47 U.S.C. § 534(h)(1)(C)(ii)(IV).  In 

this case, the Bureau found that WRNN did not meet its “‘moderate level of 

viewership’ threshold” and had only “limited audience appeal.”  Bureau Order 

                                           
13 See, e.g., WRNN License Company, LLC, 20 FCC Rcd 7904, 7911 ¶ 17 (MB 
2005); Lenfest Broadcasting, LLC, 19 FCC Rcd 8970, 8980 ¶ 24 (MB 2004); 
Paxson San Jose License, Inc., 12 FCC Rcd 17520, 17526 ¶ 13 (CSB 1997); Great 
Trails Broadcasting Corp., 10 FCC Rcd 8629, 8633-34 ¶ 23 (CSB 1995). 
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¶ 18 (JA 760).  But the Bureau explained that in the case of “stations with home 

shopping formats” and other “specialty stations,” it does not “weigh heavily a lack 

of audience share,” and that factor “is not outcome determinative on its own.”  Id.  

The Commission expressly agreed.  FCC Order ¶ 4 (JA 820).   

 Again, the Commission’s position is an entirely reasonable application of the 

factors Congress devoted to its consideration. The Commission has stated that 

home shopping and other “specialty stations” are able to “offer a desirable 

diversity of programming” despite their “lack of general audience appeal.”  Avenue 

Cable Service, Inc., 11 FCC Rcd 4803, 4812 ¶ 21 (1996) (citation omitted); accord 

In re Petition of Paragon Cable, 10 FCC Rcd 13133, 13137 ¶ 21 (CSB 1995).  The 

Commission has also found that such stations “provide an important service to 

viewers who either have difficulty obtaining or do not otherwise wish to purchase 

goods in a more traditional manner.”  Implementation of Section 4(g) of the Cable 

Television Consumer Protection and Competition Act of 1992, Home Shopping 

Station Issues, 8 FCC Rcd 5321, 5327 ¶ 28 (1993).  The Commission thus properly 

determined that, so far as such stations are concerned, limited viewership cannot 

by itself be dispositive, but instead “must be weighed with other factors in 
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reviewing the scope of the markets involved.”  Avenue Cable, 11 FCC Rcd at 4812 

¶ 21 (1996).14   

*    *    *    *     * 

 The delineation of a local television market for must-carry purposes is 

hardly a mechanical exercise.  The 1992 Cable Act specifies only that the FCC 

“shall . . .  tak[e] into account such factors as” the four specified in considering 

market modification requests.  47 U.S.C. § 534(h)(1)(C)(ii).  “Like most other 

factors sheets, whether in statutes, A.L.I. Restatements, or comparable 

compilations, the factors listed are not analogous to a table of atomic weights, or to 

the multiplication table”; they are instead “reminders of relevant considerations, 

not counters to be placed on scales or weight-watching machines.”  Association of 

American Publishers v. Governors of the U.S. Postal Serv., 485 F.2d 768, 774 

(D.C. Cir. 1973) (Wyzanski, J.).  So long as the agency reaches an “express and 

                                           
14 Cablevision speculates as to Congress’s intent regarding carriage of home 
shopping stations.  Cablevision Br. 41.  But that intent is embodied in the 1992 
Cable Act, which directed the Commission to conduct a proceeding “to determine 
whether broadcast television stations that are predominantly utilized for the 
transmission of sales presentations or program length commercials are serving the 
public interest, convenience and necessity,” and provided that if the Commission 
so determined, it “shall qualify such stations as local commercial television 
stations for purposes of subsection (a) [the must-carry rules].”  47 U.S.C. § 534 
(g)(2).  In 1993, the Commission made the requisite finding, and, as contemplated 
by Congress, stations with a home shopping format have since that time been 
eligible for must-carry.  Home Shopping Station Issues, 8 FCC Rcd at 5328-29 ¶¶ 
36-39.   
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considered conclusion” about each factor, the statute’s direction is satisfied.  Time 

Warner Entertainment Co. v. FCC, 56 F.3d 151, 175 (D.C. Cir. 1995).    

 The Commission’s decision to restore Cablevision’s Long Island 

communities to WRNN’s market was a reasonable exercise of this broad 

discretion:  (1) the communities and the broadcast station are in the same DMA; 

(2) the station places a strong signal over the communities; (3) the station airs a 

significant amount of Long Island-related programming; and (4) the station is 

carried by competitors in overlapping and adjacent communities. 

II. THE COMMISSION’S ORDER EFFECTUATES THE 
STATUTE’S PURPOSES. 

 Cablevision contends that the Commission’s market modification decision 

conflicts with the statute’s purposes because it rests on a “fundamentally mistaken 

conception of localism,” Cablevision Br. 43, and impermissibly rewards WRNN’s 

“gamesmanship” in expanding service beyond its “spoke” community, id. at 46. 

A. The Order Comports With The Statute’s Concern For 
Localism. 

 The Commission has “consistently held that, as temporary trustees of the 

public’s airwaves, broadcasters are obligated to operate their stations to serve the 

public interest,” and “specifically, to air programming responsive to the needs and 

issues of the people in their community of license.”  Broadcast Localism, FCC 07-

218, 2008 WL 216994, at 4 ¶ 6 (rel. Jan. 24, 2008) (“[O]ur broadcast regulatory 
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framework is designed to foster a system of local stations that respond to the 

unique concerns and interests of the audiences within the station’s respective 

service areas.”).   

 The 1992 Cable Act directs the Commission to “afford particular attention to 

the value of localism” in resolving television market modification requests, but it 

does so by establishing a process by which the Commission “take[s] into account” 

specified factors in delineating television station markets for must-carry purposes.  

47 U.S.C. § 534(h)(1)(C)(ii).  See WLNY-TV, 163 F.3d at 143 (“[T]he statutory 

factors are designed to assist the FCC in answering . . . what is meant by 

localism.”).  As we have explained, the Commission faithfully followed that 

process and came to a reasonable judgment that WRNN is a local broadcast 

television station so far as Cablevision’s Long Island communities are concerned.  

That judgment was well within the discretion granted the Commission by the 

statute.   

 Cablevision contends that WRNN’s service to its Long Island communities 

“necessarily comes at the expense of the station’s community of license,” and that 

therefore “spoke stations should not be given carriage outside their own spoke.”  

Cablevision Br. 43.  While the 1992 Cable Act could have limited must-carry 

rights to cable systems within a broadcast station’s community of license, it did not 

do so.  On the contrary, the statute expressly draws a distinction between the 
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“community” assigned to the broadcast station and the generally much larger 

“television market” to which must-carry rights attach.  47 U.S.C. § 534(h)(1)(A).  

And as this Court has held, there is a presumption that a television station’s market 

extends throughout the DMA in which it is located.  WLNY-TV, 163 F.3d at 145.   

 Moreover, nothing prevents WRNN from responsibly serving its community 

of license and providing local service to other communities within the New York 

DMA (including the Long Island communities served by Cablevision).  Indeed, 

Cablevision’s own analysis of WRNN’s programming shows that the station’s 

“local coverage” includes, in addition to Long Island, significant programming 

directed to “the tri-state region generally” and “the Hudson Valley” in particular.  

Cablevision Br. 33.   

 Cablevision conflates two distinctly different questions.  The issue in this 

case is whether WRNN is a “local commercial television station[]” that 

Cablevision is obligated to carry.  47 U.S.C. § 534(a).  That determination centers 

on the issue of whether WRNN and Cablevision’s Long Island communities are in 

the same “television market,” 47 U.S.C. § 534(h)(1)(C) – not whether WRNN is 

complying with its obligations to its community of license.  If WRNN is not 

fulfilling its responsibilities to its community of license, interested parties are free 

to raise that issue with the Commission in a separate proceeding – for example by 

filing a petition to deny the station’s broadcast license renewal, see 47 U.S.C. 
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§ 309(d).  Nothing in the statute compels the Commission to address issues relating 

to the station’s service to its community of license when it is charged to perform 

the quite different task of determining whether the station’s market extends to 

other communities.15    

 Cablevision relies on two sentences from the Commission’s 1998 brief in 

WLNY-TV to support its contention that WRNN would have “an incentive” to 

provide Long Island programming “at the expense of the community the station 

has been licensed to serve,” and that if that occurred, it would “defeat the very 

localism that must carry is intended to promote.”  Cablevision Br. 44-45 (quoting 

Brief for Respondents in WLNY-TV, Inc. v. FCC, No. 97-4243 (2d Cir.) at 29-30 

(FCC WLNY Br.)).   Those statements were made in the course of defending the 

Commission’s decision to exclude Long Island from WRNN’s market, at a time 

when the station’s signal did not cover Long Island, the station aired no Long 

Island programming, and there was no carriage in overlapping or adjacent 

                                           
15 In granting WRNN’s request to include communities in New York City in its 
market, the Bureau expressed its concern that the station’s placement of its main 
studio in New York and the relocation of the station’s antenna “might threaten the 
quality of service to WRNN-DT’s community of license.”  WRNN License Co., 
LLC, 20 FCC Rcd 7904, 7911 n.63 (2005).  Stating that “[s]ervice to the New 
York Communities at issue should not be to the detriment to WRNN-DT’s 
community of license and surrounding areas,” the Bureau directed WRNN-DT to 
“ensure that service to the community of license and surrounding areas will not be 
compromised.”  Id. at 7911-12 n.63.  As noted above, there is no evidence that 
WRNN has failed to comply with that instruction. 
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communities.  In the absence of evidence of local service, it was reasonable to 

consider WRNN’s incentives.  In this case, by contrast, there is a superseding 

record that presents substantial evidence of local service and fails to support 

Cablevision’s contention that WRNN cannot both serve its community of license 

and the Long Island communities at issue.  On the basis of that record, the FCC 

reasonably determined that WRNN, though assigned to a community near the rim 

of the New York DMA, has modified its operations to serve, through programming 

as well as signal coverage, the Cablevision Long Island communities at issue. 16 

B. The Order Does Not Reward “Gamesmanship.” 

 Cablevision also protests that because the Commission’s changed market 

determination is largely a result of WRNN’s own efforts, the Commission is 

rewarding “gamesmanship” that permits WRNN to expand beyond its “natural 

market” in a manner that is inconsistent with the statute.  Cablevision Br. 45-49.   

 Cablevision’s contentions conflict with the 1992 Cable Act’s presumption 

that, for purposes of carriage, broadcast television markets extend throughout a 

station’s DMA.  WLNY, 163 F.3d at 144.  Moreover, despite Cablevision’s 

rhetoric, nothing in the 1992 Cable Act prohibits a television station from taking 

                                           
16 Even if there were a greater contrast between the Commission’s decision and 
prior statements of counsel, it would not aid Cablevision’s cause, since statements 
of counsel in litigation cannot “establish ‘rules’ that bind an entire agency 
prospectively.”  Heckler v. Chaney, 470 U.S. 821, 835 n.5 (1985).   
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actions to restore to its market communities within its DMA; nor does the statute 

confine a television station to serving only those communities that it served prior to 

the enactment of must-carry.17  On the contrary, the statute expressly allows for 

changes in television markets by authorizing the Commission to “include . . . or 

exclude communities” where warranted.  47 U.S.C. § 534(h)(1)(C)(i).  Moreover, 

the statute specifically instructs the Commission to resolve modification requests 

by consideration of factors, such as the station’s “coverage or other local service,” 

47 U.S.C. § 534(h)(1)(C)(ii)(II), that are wholly within the station’s control.    

 Nor has the Commission suggested that a station’s “natural market” is cast 

in stone.  Indeed, one statutorily-identified means of evaluating the market is the 

station’s “Grade B coverage,” which is plainly within the station’s control.  1997 

Order ¶ 14.  And although Cablevision is correct that the Commission has stated 

that local programming is not “a quid pro quo that guarantees carriage,” 

Cablevision Br. 50 (quoting 1997 Order ¶ 16) (emphasis added), the Commission 

also made clear (in the same sentence) that such programming “is considered . . . 

insofar as it serves to demonstrate the scope [of] a station’s existing market and 

service area.”  1997 Order at ¶ 16.   

                                           
17 Indeed, Congress in the 1992 Cable Act expressed concern about the refusal of 
cable systems to “carry new signals.”  1992 Cable Act, § 2(a)(15). 
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 Cablevision also contends that the Commission’s carriage order undermines 

the purposes of the 1992 Cable Act because it makes WRNN “better off” than it 

“would have been without cable.”  Cablevision Br. 47-48.  That is not correct.  

Absent cable, WRNN would be free to attract viewers in Cablevision’s Long 

Island communities through signal coverage and programming alone.  But despite 

its robust over-the-air signal, WRNN is as a practical matter precluded from 

reaching Cablevision subscribers in those communities unless it is carried on 

Cablevision’s systems.  See generally Turner I, 512 U.S. at 656; Turner II, 520 

U.S. at 219-21.18 

 The Commission is obligated to take account of changed circumstances in 

resolving television market modification requests under the 1992 Cable Act’s 

must-carry provisions.  That responsibility does not disappear because 

circumstances have changed as the result of a television station’s efforts to serve 

additional communities.  The Commission thus does nothing inappropriate when it 

reasonably determines, as here, that the balance of the relevant statutory factors, 

including the station’s efforts at expanded service, now weigh in favor of restoring 

communities to a television station’s market. 

                                           
18 By contrast, for the Commission to have required WRNN’s carriage on Long 
Island in 1996 would have “dramatically enhance[d] the scope of the station’s 
reach far beyond where its signal would otherwise have carried it.”  See 
Cablevision Br. 48 n.130 (quoting FCC WLNY Br. 30).   
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III. THE FCC’S ORDER DOES NOT VIOLATE THE 
CONSTITUTION. 

A. The Order Does Not Violate The First Amendment. 

 Cablevision contends that the FCC’s decision to modify WRNN’s market to 

require carriage on certain of Cablevision’s Long Island cable systems “cannot 

withstand a First Amendment challenge.”  Cablevision Br. 50.  But the Supreme 

Court in Turner II turned back just such a challenge to the 1992 Cable Act’s must-

carry requirements.  In doing so, the Court found that the requirements were 

content-neutral regulations subject to intermediate First Amendment scrutiny, 

under which regulations need only be a narrowly-tailored means of advancing 

important government interests – here “preserving the benefits of free, over-the-air 

local broadcast television” and “promoting the widespread dissemination of 

information from a multiplicity of sources.”  520 U.S. at 189; see Turner I, 512 

U.S. at 663-64.   

 Relying on evidence that “cable systems have little incentive to carry, and a 

significant incentive to drop, broadcast stations that will only be strengthened by 

access to the 60 percent of the television market that cable typically controls,” 

Turner II, 520 U.S. at 201, the Court explained that “[m]ust-carry ensures that a 

number of local broadcasters retain cable carriage, with the concomitant audience 

access and advertising revenues needed to support a multiplicity of stations,” id. at 

213.  The Court also held that because most broadcast stations carried by cable 
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systems pursuant to the must-carry rules “would be dropped in the absence of 

must-carry,” the burden imposed by the requirements “is congruent to the benefits 

it affords” and is therefore “narrowly tailored” to promote the government’s 

interests.  Id. at 216.  Much as Cablevision would like to wish the Turner decisions 

away, Cablevision Br. 60 n.164, this Court has no power to overrule or depart from 

controlling Supreme Court precedent.  See Rodriguez de Quijas v. 

Shearson/American Express, Inc., 490 U.S. 477, 484 (1989); OneSimpleLoan v. 

U.S. Secretary of Education, 496 F.3d 197, 208-09 (2d Cir. 2007).  

 Cablevision attempts to avoid the preclusive effect of the Supreme Court’s 

decision by contending that the Commission’s must-carry order “violates the First 

Amendment on an as-applied basis.”  Cablevision Br. 51.  On the contrary, the 

Commission’s order, which reasonably implements the process established by the 

1992 Cable Act, is constitutional as applied, because it is a narrowly tailored 

means of furthering the government interests identified by the Supreme Court in 

the Turner litigation.  As the Commission explained, carriage by Cablevision “will 

help to ensure that” WRNN both “(1) remains a viable option for viewers who rely 

on free, over-the-air television service in Nassau and Suffolk counties, and 

(2) continues to number among the multiplicity of information sources available to 

viewers in those counties.”  FCC Order ¶ 7 (JA 821).  The burden to Cablevision 
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of WRNN’s carriage is likewise “no more extensive than necessary” to satisfy 

Cablevision’s obligation to carry broadcast stations that are local to its market.  Id.   

 Cablevision raises a host of purported distinctions between this case and that 

presented to the Court in the Turner litigation, but each fails upon examination. 

Cablevision contends – for the first time – that Commission’s order is content-

based (and therefore subject to strict First Amendment scrutiny) because in 

ordering carriage the Commission relied on evidence that WRNN aired 

programming of interest to Cablevision’s Long Island communities.  Cablevision 

Br. 52.  Because Cablevision did not present this novel argument to the 

Commission, it is barred by statute from doing so now.   47 U.S.C. § 405(a) (a 

petition for reconsideration is “a condition precedent to judicial review” where the 

party seeking review “relies on questions of fact or law upon which the 

Commission, or designated authority within the Commission, has been afforded no 

opportunity to pass”).  See 21st Century Telesis Joint Venture v. FCC, 318 F.3d 

192, 200 (D.C. Cir. 2003); Adelphia Communications Corp. v. FCC, 88 F.3d 1250, 

1255-56 (D.C. Cir. 1996); Cellular Phone Taskforce, 205 F.3d at 89; Capitol 

Telephone Co. v. FCC, 777 F.2d 868, 871 (2d Cir. 1985). 

 Cablevision is in any event mistaken.  The “principal inquiry in determining 

content neutrality . . . is whether the government has adopted a regulation of 

speech because of [agreement or] disagreement with the message it conveys.”  
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Turner I, 512 U.S. at 642 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 

791 (1989)).  The Commission’s review of WRNN’s programming in this case, 

however, had nothing to do with the government’s approval or disapproval of 

WRNN’s speech.  Instead, the purpose of that review was solely to determine 

whether that programming, whatever message it conveyed, bore a sufficient 

relationship to the Long Island communities to be taken into account in delineating 

WRNN’s market.  Identifying the relationship between programming and a 

community for purposes of identifying a local market at bottom involves a 

geographic and economic analysis, not a speech inquiry.   

 Moreover, WRNN’s programming was only one of a number of factors upon 

which the Commission relied in ordering carriage.  Cablevision makes no claim 

that the other factors that underlie the Commission’s order – WRNN’s presence in 

the New York DMA, its signal strength over the Long Island communities, and its 

carriage in overlapping and adjacent communities – have anything to do with the 

content of the station’s programming.  The Commission’s reliance on the presence 

of WRNN programming related to Long Island thus does not render the 

Commission’s order content-based, or trigger strict scrutiny. 

 Cablevision also argues that “any measure that grants carriage to a station 

outside of its natural market triggers strict scrutiny.”  Cablevision Br. 54.  This 

argument again finds no counterpart in Cablevision’s briefing before the 
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Commission, and is thus likewise barred by section 405.  In any event, as we have 

explained, the statutory presumption in favor of DMA-wide carriage, combined 

with the station’s strong signal coverage, the addition of local programming, and 

competitive carriage, means that WRNN’s “natural market” now extends to 

Cablevision’s Long Island communities. 

 Cablevision next argues that the Turner rationale, which “contemplated the 

preservation of broadcast signals for the benefit of over-the-air viewers,” 

Cablevision Br. 54, does not apply here because “WRNN’s over-the-air audience is 

de minimis,” id. at 55.  But the 1992 Cable Act is concerned with preserving the 

over-the-air broadcast industry in order to promote a diversity of information 

sources for the American people.  Turner I, 512 U.S. at 662-63; Turner II, 520 

U.S. at 189-90.  Those interests do not depend on a particular station’s day-to-day 

audience share.  Indeed, if anything, logic suggests that the decline in the number 

of over-the-air television viewers makes it even more crucial for over-the-air 

broadcasters to have cable carriage rights in their markets.   

 Moreover, Cablevision’s assertion that WRNN’s over-the-air audience is de 

minimis is based on its assertion that “[t]here are virtually no consumers that have 

off-air antennas and digital equipment necessary to receive digital signal.”  

Cablevision Br. 55 (citing FCC Media Bureau Staff Report, 2005 WL 473322, at 

*1 n.4 (Feb. 28, 2005)).  That assertion cites figures from the beginning of 2005 
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that are well out of date.  Additionally, as of January 1, 2007, fully 14% of U.S. 

television households (or well more than 15 million households) still received 

television signals solely over the air.  Third Periodic Review of Commission’s 

Rules and Policies Affecting the Conversion to Digital Television, FCC 07-228, 

2007 WL 4571081, ¶ 19 (rel. Dec. 31, 2007) (Third Periodic DTV Review).  

Because of the congressionally-mandated deadline for the transition to all-digital 

broadcasting, full power television stations will be able to broadcast in analog 

format only until February 17, 2009.  See 47 U.S.C. § 309(j)(14).  As that deadline 

approaches, over-the-air households will increasingly have to take action – such as 

buying a digital-to-analog converter box or a digital television set – to ensure that 

they will be able to receive over-the-air signals in digital form.  Indeed, it is 

estimated that more than 20.7 million digital television sets have been sold in 2007 

alone, Third Periodic DTV Review ¶ 20), and “[r]oughly 43 percent” of over-the-

air households questioned in one survey “indicated they would buy a converter box 

or purchase a digital TV between now and when the transition takes effect,” News 

Release, Over-the-Air Television Households Prefer Free Broadcast Television 

After the DTV Transition (Jan. 17, 2008), available at 

http://www.apts.org/news/OTA-Study-January-08.cfm.  It is thus not true that 

“virtually no” consumers have the equipment necessary to receive digital signals 
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over the air.  In any event, a current audience snapshot is not relevant to WRNN’s 

likely viewership when the digital transition is completed in a little less than a year. 

 Cablevision also argues that it is “not plausible to suppose that Cablevision 

could profitably act” on the “anticompetitive incentives” identified by the Turner 

Court because Cablevision is now subject to competition from direct broadcast 

satellite (DBS) providers as well as Verizon, which has begun to provide 

multichannel video programming through its FiOS service.  Cablevision Br. 56-58.  

But as the Commission has pointed out, competition from DBS has so far proved 

ineffective to restrain the market actions of cable operators.  See Statistical Report 

on Average Rates for Basic Serv., Cable Programming Serv., and Equip., 21 FCC 

Rcd 15087, 15087-88 ¶ 2 (2006) (noting that cable prices had increased “by 93 

percent since the period immediately prior to Congress’s enactment of the 

Telecommunications Act of 1996” and that “DBS competition . . . does not appear 

to constrain cable prices”).  And whatever the competitive promise of Verizon’s 

entry into Cablevision’s market, Verizon has only recently launched its FiOS video 

service on Long Island and then only in selected communities.  It is thus too soon 

to tell whether Verizon’s entry into the market will have a substantial salutary 

competitive impact.  In sum, there still is no cause to question the present ability of 

cable system operators like Cablevision to act on the “systemic reasons” that they 
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have “for seeking to disadvantage broadcast stations” as “a competing medium of 

communication.”  Turner II, 520 U.S. at 201.   

 Cablevision further claims that it does not want to carry WRNN because 

people are not interested in watching its home-shopping programming.  

Cablevision Br. 58.  Cablevision’s professed distaste for such programming is 

belied by the channel line-up of its Long Island systems, which carry a number of 

home shopping channels on their analog tier, including QVC, HSN, and ShopNBC.  

See, e.g., http://www.optimum.com/lineup.jsp?regionId=15 (Great Neck); 

http://www. optimum.com/lineup.jsp?regionId=20 (Lynbrook).  In any event, as 

the FCC found, WRNN is not just a home shopping station; it broadcasts 

significant news and public affairs programming, much of it specific to Long 

Island.  FCC Order ¶ 4 (JA 820).  The importance of that local programming is not 

diminished by what WRNN broadcasts at other times, just as a network affiliate’s 

broadcast of soap operas and game shows during the day does not diminish the 

importance of its local news in the evening.   

 Finally, contrary to Cablevision’s assertion, Cablevision Br. 60, the 

Constitution does not require “a showing that financial hardship will befall the 

particular station seeking carriage rights” in the absence of must-carry.  It is 

enough that Congress had “substantial evidence to support its conclusion” that “the 
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viability of a broadcast station depends to a material extent on its ability to secure 

cable carriage.”  Turner II, 520 U.S. at 208.  As one broadcast executive testified:  

Simply put, a television station’s audience size directly translates into 
revenue – large audiences attract larger revenues, through the sale of 
advertising time.  If a station is not carried on cable, and thereby loses 
a substantial portion of its audience, it will lose revenue.  With less 
revenue, the station can not serve its community as well.  The station 
will have less money to invest in equipment and programming.  The 
attractiveness of its programming will lessen, as will its audience.  
Revenues will continue to decline, and the cycle will repeat.   

Id. (quoting Competitive Issues in the Cable Television Industry:  Hearing before 

the Subcomm. on Antitrust, Monopolies and Business Rights of the Sen. Comm. on 

the Judiciary, 100th Cong., 2d Sess. 526-27 (1988) (statement of Gary Chapman)).  

Cablevision makes no claim that WRNN is immune to this hard law of broadcast 

economics. 

B. The Order Does Not Result In An Unconstitutional 
Taking of Cablevision’s Property. 

 Relying on Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 

435 (1982), Cablevision contends (in a single final paragraph) that the 

Commission’s order results in a taking of its property without just compensation in 

violation of the Fifth Amendment.  Cablevision Br. 60-61.  As the Commission 

explained, however, the order in this case “effectuates no permanent physical 

occupation of [Cablevision’s] property”; it simply orders “carriage of a single 

station represent[ing] only a small fraction of Cablevision’s available bandwidth.”  

FCC Order ¶ 8 (JA 822).  This case is thus very much like Qwest Corp. v. United 
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States, 48 Fed. Cl. 672, 693-94 (2001), in which the court rejected a takings claim 

based on the statutorily-compelled lease of telephone company connections to its 

competitors.  Like the unbundling order in Qwest, the carriage mandate in this case 

does not grant WRNN the right to operate any of Cablevision’s physical property, 

to own any of Cablevision’s physical plant, or to service any part of the 

Cablevision system.  See id. at 691.  Accordingly, WRNN’s carriage by 

Cablevision does not constitute “a physical invasion or occupation” of 

Cablevision’s property by WRNN, “which is the sine qua non for finding a 

physical taking under Loretto.”  Id.19 

 In contrast to a permanent physical appropriation of property, the Supreme 

Court “has often upheld substantial regulation of an owner’s use of his own 

property where deemed necessary to promote the public interest.”  Loretto, 458 

U.S. at 426 (emphasis added).  Factors relevant to this inquiry include “the 

character of the governmental action,” “the economic impact of the regulation on 

the claimant,” and “the extent to which the regulation has interfered with distinct 

                                           
19 The cases cited by Cablevision to support its takings claims (Cablevision Br. 61) 
are neither binding nor persuasive.  The single sentence in Midwest Video Corp. v. 
FCC, 571 F.2d 1025, 1058  (8th Cir. 1978) (a case that pre-dated Turner), was 
avowedly dicta, see 571 F.2d  at 1052, and the decision was affirmed by the 
Supreme Court on statutory grounds without reaching the issue.  FCC v. Midwest 
Video, 440 U.S. 689, 709 n.19 (1979).  Judge Williams’ statement -- made in 
dissent from the decision of the three-judge court in Turner – was only that a 
takings claim “was not frivolous,” 819 F. Supp. at 67.  And United States v. 
Morris, 928 F.2d 504 (2d Cir. 1991), did not discuss takings law at all.    
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investment-backed expectations.”  Penn Central Transp. Co. v. City of New York, 

438 U.S. 104, 124 (1978).  In this case, as we have shown, the order advances the 

government’s important interests in promoting over-the-air broadcasting and 

maintaining a diversity of information sources.  In this regard, the order 

implements “one small piece” of the 1992 Cable Act’s “grand design.”  See Qwest, 

48 Fed. Cl. at 696.  And as the Commission found, there is no evidence that 

requiring WRNN to be carried will “have a significant economic impact on 

Cablevision or will interfere with the company’s reasonable, investment-backed 

expectations.”  FCC Order ¶ 9 (JA 822).  The Commission’s attempt to “adjust the 

benefits and burdens of economic life to promote the common good,” id. (quoting 

Penn Central, 438 U.S. at 124), in what “traditionally has been and remains a 

regulated industry,” id., does not give rise to an unconstitutional taking.20   

                                           
20 Cablevision urges this Court to at a minimum construe the must-carry provisions 
to avoid the constitutional questions it raises.  Cablevision Br. 62.  But courts are 
required to interpret statutes “to avoid serious constitutional doubts, not to 
eliminate all possible contentions that the statute might be unconstitutional.”  
United States v. Pettus, 303 F.3d 480, 486 (2d Cir. 2002) (quoting Reno v. Flores, 
507 U.S. 292, 314 n. 9 (1992) (internal citation omitted)).  As we have shown, 
Cablevision’s constitutional objections to the Commission’s application of the 
1992 Cable Act are insubstantial. 
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CONCLUSION 

 For the foregoing reasons, Cablevision’s petition for review should be 

denied. 

 Respectfully submitted, 
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