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 Respondent Federal Communications Commission (FCC or Commission) opposes the 

Emergency Motion for a Stay filed by Cablevision Systems Corporation (Cablevision).  The 

FCC reasonably determined that, in light of significant recent changes in its operations, WRNN-

DT, Kingston, NY, is now a “local commercial television station” entitled to carriage on certain 

of Cablevision’s Long Island cable television systems under the must-carry provisions of the 

Cable Television Consumer Protection and Competition Act of 1992 (1992 Cable Act).  In doing 

so, the FCC’s decision emphasized that (1) WRRN is located in the same television market as 

Cablevision’s Long Island systems, (2) WRNN now broadcasts a sufficiently strong signal over 

the Long Island communities at issue, (3) WRNN currently provides significant programming 

targeted to those Long Island communities, and (4) WRNN is now carried by cable systems that 

compete with Cablevision in Nassau and Suffolk Counties.  The FCC’s decision is a reasonable 

exercise of the discretion vested in it by the 1992 Cable Act and is in line with the “presumption” 

recognized by this Court that broadcast stations are entitled to carriage by cable systems in the 

same market.  WLNY-TV, Inc. v. FCC, 163 F.3d 137, 145 (2d Cir. 1998). 

 Cablevision attempts to second-guess the FCC’s weighing of the relevant factors by 

claiming (incorrectly) that the agency relied only on WRNN’s extension of its signal to Long 

Island, and dismissing the relevance of the programming and carriage changes that have 

occurred.  Cablevision has provided no basis for overturning the deference the FCC’s decision is 

owed under traditional administrative law principles and thus fails to show that it is likely to 

succeed on the merits of its appeal.  In addition, Cablevision’s contention that the FCC’s 

decision is inconsistent with the First Amendment is runs afoul of the Supreme Court’s decision 

in Turner Broadcasting Sys. v. FCC, 520 U.S. 180 (1997), which upheld the must-carry 

provisions against precisely such a challenge.  And Cablevision’s claims that it will sustain 
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irreparable injury unless the FCC’s order is stayed carry no weight, because they rely on nothing 

more than the ordinary consequences of complying with the FCC’s reasonable determination. 

The motion for stay should be denied.    

BACKGROUND 

 1.  Statutory and Regulatory Framework.  The “must-carry” provisions of the 1992 Cable 

Act, 47 U.S.C. § 534(a), require each cable operator to carry the signals of “local commercial 

television stations.”  The provisions are based on congressional findings that due to competition 

for viewership and advertising revenues, cable operators have “an economic incentive . . . to 

terminate the retransmission of the broadcast signal, refuse to carry new signals, or reposition a 

broadcast signal to a disadvantageous channel position,” 1992 Cable Act, § 2(a)(15), and that 

this could “jeopardize . . .  the economic viability of free local broadcast television and its ability 

to originate quality local programming.”  Id. § 2(a)(16).   The Supreme Court upheld the 

requirements against constitutional challenge as an appropriate means of advancing the 

government’s important interests in “preserving the benefits of free, over-the-air local broadcast 

television,” and “promoting the widespread dissemination of information from a multiplicity of 

sources.”  Turner Broadcasting Sys. v. FCC, 520 U.S. 180, 189, 215-16 (1997) (Turner II).  See 

also id. at 226 (Breyer, J., concurring).   

 Under the 1992 Cable Act, a local commercial television station means “any full power 

television broadcast station . . . licensed and operating on a channel regularly assigned to its 

community by the Commission that . . .  is within the same television market as the cable 

system.”  47 U.S.C § 534(h)(1)(A).  A broadcasting station’s “market” is determined by FCC 

regulations “using, where available, commercial publications which delineate television markets 

based on viewing patterns.”  47 U.S.C. § 534(h)(1)(C)(i).  Since January 1, 2000, a commercial 
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television broadcast station’s market has been defined as its “Designated Market Area” (DMA), 

as determined by Nielsen Media Research.  47 C.F.R. § 76.55(e)(2).  (Prior to that time, such a 

station’s market was defined as its “Area of Dominant Influence” (ADI), as determined by 

Arbitron, which no longer provides television ratings.  See 47 C.F.R. § 76.55(e)(1)).1 

 The statute specifies that “following a written request, the Commission may, with respect 

to a particular television broadcast station, include additional communities within its television 

market or exclude communities from such station’s television market to better effectuate the 

purposes of this section.”  47 U.S.C. § 534(h)(1)(C)(i).  This provision authorizes “the FCC [to] 

make an adjustment to include or exclude particular communities from a television station’s 

market consistent with Congress’ objective to ensure that television stations be carried in the 

areas which they serve and which form their economic market.”  H. Rep. No. 102-628, 102d 

Cong., 2d Sess. 97 (1992) (House Report).   

 In considering requests for market modification, the FCC is required to pay “particular 

attention to the value of localism” by taking into account “such factors as – (I) whether the 

station, or other stations located in the same area, have been historically carried on the cable 

system or systems within such community,” “(II) whether the television station provides 

coverage or other local service to such community,” “(III) whether any other television station 

that is eligible to be carried by a cable system in such community in fulfillment of the 

requirements of this section provides news coverage of issues of concern to such community or 

provides carriage or coverage of sporting and other events of interest to the community,” and 

                                                 
1 “A DMA is a geographic market designation that defines each television market exclusive of 
others, based on measured viewing patterns.  Each county in the United States is assigned to a 
market based on which home-market stations receive a preponderance of total viewing hours in 
the county.  For purposes of this calculation, both over-the-air and cable television viewing are 
included.”  WRNN License Co., 20 FCC Rcd 7904, 7904-05 ¶ 2 (2005).   
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“(IV) evidence of viewing patterns in cable and noncable households within the areas served by 

the cable system or systems in such community.” 47 U.S.C. § 534(h)(1)(C)(ii)(I)-(IV).  “These 

factors are not intended to be exclusive, but may be used to demonstrate that a community is part 

of a particular station’s market.”  House Report at 97.   

 The provision “reflects a recognition that the Commission may conclude that a 

community within a station’s ADI may be so far removed from the station that it cannot be 

deemed part of the station’s market.”  Id. at 97.  However, it was not to “be used by cable 

systems to manipulate their carriage obligations to avoid compliance with the objections of the 

section,” or “to permit a cable system to discriminate among several stations licensed to the same 

community.”  Id. at 98.  “Unless a cable system can point to particularized evidence that its 

community is not part of one station’s market, it should not be permitted to single out individual 

stations serving the same area and request that the cable system’s community be deleted from the 

station’s television market.”  Id.  

 2.  Prior Proceedings.  WRNN began serving its community of license – Kingston, NY – 

in 1985 by broadcasting on Channel 62 from a transmitter located on Overlook Mountain in 

Woodstock, NY.  Because Kingston lies within the New York City television market (as do 

Nassau and Suffolk Counties on Long Island), WRNN was, under the then-applicable FCC rules, 

presumptively entitled to carriage under the 1992 Cable Act on Cablevision systems in those 

Long Island communities.  See 47 C.F.R. § 75.55(e)(1993). 

 In 1996, Cablevision petitioned the FCC to delete a number of communities served by its 

New York City-area cable systems from the market served by several television stations, 

including WRNN.  The FCC’s Cable Services Bureau granted Cablevision’s request in part and 

denied it in part, deleting, among other things, communities in Nassau and Suffolk counties on 
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Long Island from WRNN’s market.2  In doing so, the Bureau noted that the communities were 

“outside the Grade B contour” of WRNN’s signal,3 and were “geographically separated from 

Kingston by geography and terrain.”  11 FCC Rcd at 6480 ¶ 67.  “The geographic distance 

between the cable communities and the station coupled with the absence of historic carriage, 

measurable audience, local programming service, and Grade B service,” the Bureau concluded, 

“supports Cablevision’s request” to delete the Long Island communities, as did the “presence of 

an abundance of far closer New York City and Long Island stations programming to the cable 

communities.”  Id.  The Bureau, however, denied Cablevision’s request to exclude the 

“Westchester (Yonkers), Portchester, Fairfield County (Norwalk and Bridgeport) and Bergen 

[County] systems,” “because the communities are either inside the station’s Grade B contour or 

are not far outside the contour on the northern part of the market and there is some evidence of a 

local programming connection.”  Id. at 6481 ¶ 68.  The Commission upheld the Bureau’s 

decision, see Market Modifications and the New York Area of Dominant Influence, 12 FCC Rcd 

12262 (1997), and this Court affirmed, finding that the FCC’s decision rested on a “reasonable 

basis in the record.”  WLNY-TV, Inc. v. FCC, 163 F.3d 137, 142 (2d Cir. 1998).   

 WRNN subsequently relocated its transmitter to Beacon Mountain, New York (some 50 

miles closer to Manhattan), commenced digital-only operations on digital channel 48, and 

successfully petitioned the Commission to modify its market to restore communities in New 

York City, resulting in its entitlement to carriage by cable systems in all five boroughs.  In the 

                                                 
2 Petition of Cablevision Sys. Corp., 11 FCC Rcd 6453, aff’d in relevant part sub nom. Market 
Modifications and the New York Area of Dominant Influence, 12 FCC Rcd 12262 (1997), aff’d 
sub nom. WLNY, Inc. v. FCC, 163 F.3d 137 (2d Cir. 1998). 
 
3 For analog stations, “[a] Grade B contour describes the area in which 50 percent of television 
sets will receive a viewable signal through an antenna 50 percent of the time.”  WLNY-TV, 163 
F.3d at  141.  See 47 C.F.R. §§ 73.683. 



 6

Matter of WRNN License Company, LLC, 20 FCC Rcd 7904 (2005). 

 WRNN then filed a petition for special relief to restore Cablevision’s Long Island 

communities to its market.  The petition explained that WRNN was “essentially a new station 

with entirely new facilities,” that it “places a 41 dBu or better contour over the majority of the 

[c]ommunities,” and that its “48 dBu City Grade contour encompasses nearly all of Nassau 

County and much of Suffolk County.”  Pet. 3.4  In addition, WRNN stated that “[d]uring an 

average week,” it now “independently produces and airs more than fourteen hours of daily, 

regularly scheduled, award-winning prime-time local news and public affairs programming, 

which includes coverage of issues of particular interest to the [c]ommunities.”  Id. at 3-4. 

 The FCC’s Media Bureau granted WRNN’s petition in part in 2006.5  The Bureau 

explained that while the station had not historically been carried on cable systems in Nassau 

County, it was being carried on cable systems “adjacent to or sufficiently near” those Nassau 

County communities, and that such adjacent service was “indicative of interest in the 

programming of” the station.  21 FCC Rcd 5952, 5958 ¶ 12 (2006) (Bureau Order) (citation 

omitted).  The Bureau also accepted WRNN’s demonstration that “it provides a 41 dBu signal, 

the functional equivalent of a Grade B signal contour, over all of Nassau County” id. at 5959 ¶ 

14; indeed, the Bureau noted, “the station places a City Grade signal contour” (an even stronger 

                                                 
4 The field strength of an electromagnetic signal is measured in dBu, or decibels over 1 microvolt 
per meter.  See 47 C.F.R. § 73.683.  The higher the number, the more powerful the signal.  For 
digital stations, the City Grade (or principal community contour) signal describes an area in 
which 50 percent of the television sets will receive a viewable signal 90 percent of the time.  See 
47 C.F.R. § 73.625(a). 
 
5 The Bureau dismissed the petition on procedural grounds insofar as it related to Cablevision’s 
systems serving certain Suffolk County communities, including Shelter Island, Riverhead, and 
East Hampton.  21 FCC Rcd at 5956 ¶ 9. 
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48 dBu signal) “over a substantial portion of Nassau County.”  Id. at 5960 ¶ 16.  And while the 

Bureau could not agree that WRNN aired “fourteen hours of programming” a week “of specific 

relevance” to the Long Island communities, id. at 5959-60 ¶ 16, it found that the record indicated 

that “WRNN airs at least some programming aimed at the target communities.”  Id. at 5960 ¶ 16.   

 The Commission denied Cablevision’s application for review.  WRNN License Company, 

LLC, 2007 WL 4208281, FCC 07-151 (released Nov. 29, 2007) (FCC Order).  The Commission 

held that the Bureau “erred” by “finding that WRNN’s record evidence did not support a finding 

of significant programming targeted to communities in Long Island,” but concluded that 

correction of that error only “serve[d] to add more support to the conclusions underlying the 

Bureau’s decision to modify WRNN-DT’s market.”  FCC Order at 3 ¶ 4.  The Commission also 

noted that “the justification for modifying WRNN-DT’s market has strengthened” since the 

Bureau issued its order, as the station “is now carried on competitive cable systems in Nassau 

and Suffolk Counties.”  Id.   Finally, the Commission rejected Cablevision’s arguments that the 

order modifying WRNN-DT’s market resulted in an unconstitutional infringement of 

Cablevision’s free speech rights or an uncompensated taking of Cablevision’s property.  FCC 

Order at 4-6 ¶¶ 6-9.  Commissioner Copps and Adelstein dissented without reaching 

Cablevision’s constitutional claims.  Though they found the local service factor to be a “close 

call” (Dissent at 3), they ultimately did not agree with the majority’s conclusion that 

Cablevision’s Long Island communities should be added to WRNN’s market. 

 The Commission ordered Cablevision to “commence carriage of WRNN-DT . . . sixty 

(60) days from the date on which WRNN License Company, LLC provides the necessary 

specialized equipment to receive a good quality signal at Cablevision’s principal headend.”  Id. 

at 7 ¶ 13.  On December 13, 2007, Cablevision filed a petition for review of the FCC’s order.  
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After filing for a stay from the Commission (a request that remains pending), Cablevision filed 

an emergency motion for a stay in this Court.   

ARGUMENT 

CABLEVISION’S STAY REQUEST SHOULD BE DENIED 

 As Cablevision acknowledges (Stay Mot. 11), there are four factors to be considered in 

determining whether to issue a stay pending appeal:  “(1) whether the stay applicant has made a 

strong showing that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) where the public interest lies.”  In re World 

Trade Center, 503 F.3d 167, 170 (2d Cir. 2007) (footnotes omitted).  None of these factors 

weighs in favor of a stay in this case. 

I.  CABLEVISION IS NOT LIKELY TO SUCCEED ON THE MERITS. 

 First, Cablevision has not made the necessary “strong showing” that it will prevail in this 

Court.  The FCC’s Order is subject to review under the provisions of the Administrative 

Procedure Act, pursuant to which agency action must be upheld so long as it is not “arbitrary, 

capricious, an abuse of discretion or otherwise contrary to law.”  5 U.S.C. § 706(2)(A).  The 

scope of review under this standard is “narrow” and “a court is not to substitute its judgment for 

that of the agency.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983).  The decision is to be upheld so long as the agency has “examine[d] the 

relevant data and articulate[d] a satisfactory explanation for its action including a ‘rational 

connection between the facts found and the choice made.’” Id.  

 The FCC’s interpretation and application of the must-carry requirements of the 1992 

Cable Act are reviewed under the highly deferential standard set forth in Chevron, U.S.A., Inc. v. 
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Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  See, e.g., WLNY-TV, 163 F.3d at 

142.  Under Chevron, a court must accept the implementing agency’s reasonable construction of 

an ambiguous statute, “even if the agency’s reading differs from what the court believes is the 

best statutory interpretation.”  NCTA  v. Brand X Internet Servs., 545 U.S. 967, 980 (2005). 

 A. The FCC’s Decision To Modify WRNN’s Market Was Reasonable. 

 In this case, the FCC examined each of the factors set forth in the statute in light of 

WRNN’s changed circumstances and reasonably concluded that WRNN’s market should be 

modified to include the communities served by the Long Island systems at issue.   Cablevision is 

unable to show that the FCC’s determination is likely to be reversed on review.    

 Contrary to Cablevision’s contention, the FCC’s order did not grant “automatic carriage” 

to WRNN because of its Grade B signal coverage to Long Island.  Stay Mot. 13.  The FCC 

examined WRNN’s request for modification in light of all of the factors set forth in the Cable 

Act and carefully explained why the grant of WRNN’s request was consistent with the statute.  

In addition to the station’s signal coverage – which Cablevision does not dispute covers the Long 

Island communities at issue – the FCC relied on its determination that WRNN had submitted “a 

substantial record that details programming that focuses on Long Island, particularly 

communities in Nassau County and communities in Suffolk County that border Nassau County.”  

FCC Order at 3 ¶ 4 (citing WRNN’s Petition, Exh. 4).  The agency also relied on the fact that, in 

addition to carriage in communities “that are adjacent or sufficiently near to those Communities 

that reside in Nassau County,” Bureau Order at 5958 ¶ 12, WRNN “is now carried on 

competitive cable systems in Nassau and Suffolk Counties.”  FCC Order at 3 ¶ 4 (noting 

Verizon’s carriage of WRNN in Massapequa Park, Oyster Bay, and Hempstead).   

 Cablevision contends that the “record . . . does not support” the FCC’s conclusion that 
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WRNN provides significant programming to Long Island.  Stay Mot. 11.  That is untrue.  The 

FCC found that WRNN had submitted a substantial record of programming focusing on Long 

Island.   FCC Order at 3 ¶ 4.  In doing so, the FCC cited Exhibit 4 to WRNN’s petition for 

special relief, which contains a 205-page list of thousands of examples of Long Island-related 

programming broadcast by WRNN from June 1, 2005 to November 30, 2005.  Id. at 3 n.14.   

 Summarizing that exhibit, WRNN explained (among other things) that its programming 

included (1) “RNN Metro,” which airs Monday through Thursday from 8:30-9:00 p.m., and 

“includes news stories, features on local places and events, investigative reports, sports and 

weather, and ‘Man on the Street’ segments” (Pet. 17), including a number of interviews on 

subjects of interest to Long Island residents (id. at 24), and (2) “Richard French Live,” which airs 

from 7 to 8:30 p.m. and which uses a “Town Hall format” to “enable[] local business leaders, 

politicians, celebrities, and local viewers” to discuss issues of local importance.  Id. at 17.  The 

petition described as an example an October 20, 2005, broadcast of Richard French Live 

discussing whether the New York area, and specifically Long Island, was prepared for a 

hurricane disaster and that contained interviews with Long Island-area public officials and stories 

filed by “each of WRNN’s two full-time Long Island reporters.”  Id. at 18.  See also id. at 19-21 

(listing additional Long Island-related news segments associated with shows that aired in 2005).    

 In addition, the station explained, it regularly airs programs and program inserts 

concerning breaking news around the New York area, including Long Island, Pet. 21 (listing 

Long Island-related news stories from 2005), and it broadcasts a weekly “Financial Report,” 

which includes news reports regarding Long Island companies. Id. at 21-22.  WRNN also 

explained that it provided coverage of local sporting events in their entirety, id. at 27; community 

events updates, id. at 27-28; theater reviews of local interest, id. at 28; and weather and traffic 
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reports for the metropolitan area, including Long Island.  Id. at 25-26.  WRNN’s petition, as well 

as the information disclosed in the comprehensive programming description contained in its 

Exhibit 4, provides ample support for the FCC’s determination that WRNN provides “significant 

programming targeted to communities on Long Island.”  FCC Order at 3 ¶ 4.  

 Moreover, Cablevision ignores entirely the FCC’s reliance on the fact that WRNN is 

carried by competing systems in Nassau and Suffolk Counties.  Id.  That fact, however, clearly 

supports the conclusion that WRNN’s programming is of interest and value to the residents of 

Cablevision’s Long Island communities.  It also relates to the Cable Act’s instruction to the FCC 

to consider whether the station for which modification is sought has “been historically carried on 

the cable system or systems within such community.”  47 U.S.C. § 534(h)(1)(C)(ii)(I).6 

 Finally, in keeping with its longstanding practice, the FCC properly considered the fact 

that WRNN provides “a 41 dBu signal, the functional equivalent of a Grade B signal contour, 

over all of Nassau County,” and “a City Grade signal over a substantial portion of Nassau 

County,” Bureau Order at 5960 ¶ 16, to be an important (though not sole) consideration 

supporting the conclusion that WRNN’s market covers Cablevision’s Long Island communities. 

As the FCC explained in the prior dispute involving WRNN’s market, “Grade B contour 

coverage, in the absence of other determinative market facts . . . is an efficient tool to adjust 

market boundaries because it is a sound indicator of the economic reach of a particular television 

                                                 
6 The FCC’s reliance on such competitive carriage, which arose only in the period after the 
Bureau Order was adopted, does not “read[] the word ‘historically’ out of the statute.”  
Dissent at 1.  Whether a station has been historically carried in an area was the means by which 
Congress required the FCC to gauge whether there is community interest in the station.  To be 
sure, the longer the station has been carried, the more longstanding the interest, but the FCC is 
not thereby divested of its power to consider current carriage a relevant factor in identifying a 
station’s market.  Indeed, as we have noted, the 1992 Cable Act’s statutory factors “are not 
meant to be exclusive.”  WLNY, Inc., 163 F.3d at 143; House Report at 97. 
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station’s signal.”  12 FCC Rcd at 12271 ¶ 17.  See also Media General Cable, 15 FCC Rcd 149 

155 n.25 (2000) (“As a general matter, Grade B coverage demonstrates service to cable 

communities and serves as a measure of a station’s natural economic market.”); Matter of 

Amendment of Major Television Markets, 102 FCC 2d 1062, 1070 ¶ 14 (1995) (“We believe that 

television stations actually do or logically can rely on the area within their Grade B contours for 

economic support.”).7 

 Cablevision contends that the FCC ignored its own precedent by relying on WRNN’s 

Grade B coverage in the face of countervailing geographic features, which separate WRNN’s 

community of license from Long Island by New York City and Long Island Sound.  Stay Mot. 

12.  In fact, the FCC took these geographic features into account.  Thus, in dismissing WRNN’s 

petition to serve the more distant parts of Suffolk County, the Bureau noted that WRNN is 

separated from Long Island “by the significant barriers that the Long Island Sound and New 

York City present.”  Bureau Order at 5956 ¶ 9.  But the Bureau explained that “geographic 

information becomes less important” in the analysis of service to Nassau County, given the 

county’s closer geographical proximity to the station and the stronger signal provided.  Bureau 

Order at 5956 ¶ 10.  Geography is only one factor among many, and Cablevision can hardly 

maintain that the existence of Long Island Sound and Manhattan automatically immunizes its 

Long Island systems from the obligation to carry broadcast stations elsewhere in the New York 

DMA.  Here, the FCC reasonably determined that WRNN-DT’s programming, signal coverage, 

and carriage on competitive systems rendered it a local station despite the countervailing 

                                                 
7 In addition, the Bureau in 1996 refused to delete a number of communities in New York, New 
Jersey and Connecticut from WRNN’s market in part because “the communities are either inside 
the station’s Grade B contour or are not far outside the contour . . . and there is some evidence of 
a local programming connection.”  11 FCC Rcd at 6481 ¶ 68.   
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considerations of geography. 

 Likewise, the fact that WRNN is assigned to a community at one “spoke” of the New 

York hub market does not disqualify it from being a “local commercial television station” for 

purposes of the 1992 Cable Act throughout the New York DMA, including Long Island.  On the 

contrary, “the presumption” is “that a broadcast station’s market is the [DMA] in which it is 

located,” WLNY, 163 F.3d at 137, and here WRNN is located in the New York DMA.  To be 

sure, it may be that “‘spoke’ market programming generally is not of interest to other ‘spoke’ 

communities.”  Bureau Order at 5960 ¶ 16.  But generalities must bow to the facts of each 

particular case.  Here, the FCC found that WRNN, though assigned to a community near the rim 

of the New York DMA, had modified its operations to serve, through programming as well as 

signal coverage, the Cablevision Long Island communities at issue.   

 Determination of a local television market for must-carry purposes is hardly a mechanical 

exercise.  The 1992 Cable Act specifies only that the FCC “shall . . .  tak[e] into account” 

specified factors (among others) in considering market modification requests.  47 U.S.C. § 

534(h)(1)(C)(ii).  “Like most other factors sheets, whether in statutes, A.L.I. Restatements, or 

comparable compilations, the factors listed are not analogous to a table of atomic weights, or to 

the multiplication table”; they are instead “reminders of relevant considerations, not counters to 

be placed on scales or weight-watching machines.”  Association of American Publishers v. 

Governors of the U.S. Postal Serv., 485 F.2d 768, 774 (D.C. Cir. 1973) (Wyzanski, J.).  Thus, so 

long as the agency reaches an “express and considered conclusion” about each factor, the 

statute’s direction is satisfied.  Time Warner Entertainment Co. v. FCC, 56 F.3d 151, 175 (D.C. 

Cir. 1995), cert. denied, 516 U.S. 1112 (1996).  Cablevision has no basis for inviting this Court 

to reweigh the competing considerations that Congress has vested in the FCC, an agency 
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“expert[] in the area of regulation of the television industry,” WLNY-TV, 163 F.3d at 142.   

 B.  Requiring Cablevision to Carry WRNN Does Not Violate The First Amendment.   

 Cablevision also contends that the FCC’s decision to modify WRNN’s market to require 

carriage on certain of Cablevision’s Long Island cable systems “violates Cablevision’s First 

Amendment rights.”  Stay Mot. 14.  But the Supreme Court in Turner Broadcasting Sys. v. FCC, 

520 U.S. 180, 224-25 (1997) (Turner II), turned back such a challenge to the 1992 Cable Act’s 

must-carry requirements.  In doing so, the Court found that the requirements were content-

neutral regulations subject to intermediate First Amendment scrutiny, under which regulations 

need only be a narrowly-tailored means of advancing important government interests – here 

“preserving the benefits of free, over-the-air local broadcast television” and “promoting the 

widespread dissemination of information from a multiplicity of sources.”  520 U.S. at 189.  See 

Turner Broadcasting Sys. v. FCC, 512 U.S. 622, 663-64 (1994) (Turner I).  Relying on evidence 

that “cable systems have little incentive to carry, and a significant incentive to drop, broadcast 

stations that will only be strengthened by access to the 60 percent of the television market that 

cable typically controls,” Turner II, 520 U.S. at 201, the Court explained that “[m]ust-carry 

ensures that a number of local broadcasters retain cable carriage, with the concomitant audience 

access and advertising revenues needed to support a multiplicity of stations.”  Id. at 213.  The 

Court also held that because most broadcast stations carried by cable systems pursuant to the 

must-carry rules “would be dropped in the absence of must-carry,” the burden imposed by the 

requirements “is congruent to the benefits it affords,” and is therefore “narrowly tailored” to 

promote the government’s interests.  Id.. at 216. 

 The carriage obligation in this case is also a narrowly tailored means of furthering the 

government interests identified by the Court in Turner.  As the FCC explained, carriage by 
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Cablevision “will help to ensure that” WRNN both “(1) remains a viable option for viewers who 

rely on free, over-the-air television service in Nassau and Suffolk counties, and (2) continues to 

number among the multiplicity of information sources available to viewers in those counties.”  

FCC Order at 4 ¶ 17.  The burden of carriage is likewise “no more extensive than necessary” to 

satisfy Cablevision’s obligation to carry broadcast stations that are local to its market.  Id. 

 Cablevision contends that Turner no longer controls because “Cablevision’s Long Island 

systems are subject to vibrant competition” and it is therefore “not plausible to suppose that 

Cablevision could profitably act on an anticompetitive motive.”  Stay Mot. 15.  It also argues 

that “the Turner rationale has weakened . . . as the percentage of households who obtain 

broadcast signals off-air has fallen from 40% in 1992 to 14% today.”  Id.  By these contentions, 

Cablevision simply seeks to reargue the Supreme Court’s determinations that the cable industry 

has the incentive and the means to unfairly disadvantage over-the-air broadcasters, Turner II, 

520 U.S. at 197-207, as well as the importance of the government’s interest in preserving the 

over-the-air broadcasting industry.  Turner II, 520 U.S. at 1189-90; Turner I, 512 U.S. at 663.  

But this Court has no power to overrule or depart from controlling Supreme Court precedent.  

See Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 484 (1989); 

OneSimpleLoan v. U.S. Secretary of Education, 496 F.3d 197, 208-09 (2d Cir. 2007).  

 Moreover, we note that Verizon has only recently launched its FiOS video service in 

selected Long Island communities, and the FCC has questioned the strength of competition from 

Direct Broadcast Satellite (“DBS”) services like DirectTV and Echostar.  See Statistical Report 

on Average Rates for Basic Serv., Cable Programming Serv., and Equip., 21 FCC Rcd 15087, 

15087-88 ¶ 2 (2006) (“DBS competition . . . does not appear to constrain cable prices.”).  In any 

event, as the Court in Turner pointed out, “cable systems . . . have more systemic reasons for 



 16

seeking to disadvantage broadcast stations:  Simply stated, cable has little interest in assisting, 

through carriage, a competing medium of communication.”  Turner II, 520 U.S. at 201.  The 

Court’s insight remains valid today, whatever the changes in the competitive landscape. 

 Nor does the government’s interest in preserving over-the-air broadcasting fade into 

insignificance simply because there are fewer over-the-air households – the number is still 14% 

of U.S. television households, which represents well more than 15 million households.  Annual 

Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 

21 FCC Rcd 2503, 2551-52 ¶ 96 (2006).8  Indeed, if anything, logic suggests that the decline in 

the number of over-the-air television viewers makes cable carriage even more crucial to the 

survival of the broadcast industry.  The percentage of households that currently rely on digital 

broadcast signals over-the-air, see Stay Mot. 15, is not nearly as relevant:  Over-the-air 

households can continue to receive analog signals until February 17, 2009 – the deadline for the 

congressionally-mandated transition to all-digital broadcasting.  See 47 U.S.C. § 309(j)(14)(A).  

Of course, after that time, all broadcast stations will be required to transmit in the digital format 

that WRNN currently uses, and over-the-air households will need to take actions – such as 

buying a digital-to-analog converter box or a digital television set – to ensure that they can 

continue to receive over-the-air signals.9 

 Cablevision contends that the statute would be “vastly more burdensome” than the 

                                                 
8 In addition to the number of households that rely solely on over-the-air broadcasting for their 
video programming, there are many households that subscribe to cable, DBS, or another 
multichannel video programming distributor but rely on over-the-air broadcasting to receive 
video programming on additional television sets in their home.  Id. at 2552 ¶ 97.   
 
9 Thus, far from making its signal “harder to receive” (Stay Mot. 16), WRNN has simply 
anticipated a transmission format that every full-power broadcaster will be required to use in a 
little more than a year.   
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Supreme Court supposed in Turner “if all stations like WRNN were granted DMA-wide carriage 

rights.”  Stay Mot. 16.  But the 1992 Act generally limits the must-carry obligations of any cable 

system to a maximum of one-third of its channels.  47 U.S.C. § 534(b)(1)(B).  Otherwise, the 

statute provides that, in the absence of a FCC ruling to exclude a community from a television 

station’s market, must-carry rights extended to all stations in the market defined by FCC 

regulations – as the Turner Court was aware, see Turner I, 512 U.S. at 630 n.1.  In any event, the 

Court’s constitutional analysis did not depend on the absolute number of stations granted 

carriage, but on its conclusion that the stations granted carriage were those (like WRNN) most 

likely to “be dropped in the absence of must-carry,” and that therefore “the burden imposed by 

must-carry is congruent to the benefit it affords.”  520 U.S. at  215-16.   

   Finally, Cablevision claims that it does not want to carry WRNN because the station 

broadcasts “home-shopping programming,” which it finds “unattractive and offering 

questionable value for viewers.”  Stay Mot. 15.  Cablevision’s professed distaste for home-

shopping programming is belied by the channel line-up of its Long Island systems, which carry a 

number of home shopping channels on their analog tier, including QVC, HSN, and ShopNBC.  

See, e.g., http://www.optimum.com/lineup.jsp?regionId=15 (Great Neck); http:// www. 

optimum.com/lineup.jsp?regionId=20 (Lynbrook).  In any event, as the FCC found, WRNN 

broadcasts significant news and public affairs programming, much of it specific to Long Island.  

FCC Order at 3 ¶ 4.  The importance of that local programming is not diminished by what 

WRNN broadcasts at other times, just as a network affiliate’s broadcast of soap operas and game 

shows during the day does not diminish the importance of its local news in the evening.   
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II.  THE BALANCE OF EQUITIES DOES NOT FAVOR A STAY. 

 Cablevision’s inability to demonstrate a case on the merits warrants denial of its motion 

for a stay on that ground alone.  See Person v. New York State Bd. of Elec., 467 F.3d 141, 142 

(2d Cir. 2006) (district court did not abuse discretion in denying injunction where plaintiff had 

“no likelihood of success on the merits”).  In addition, the balance of the equities does not weigh 

in favor of a stay.  The costs of Cablevision’s compliance with the FCC’s order do not constitute 

irreparable harm, nor do they outweigh the interests of WRNN and the public in the appropriate 

enforcement of the must-carry provisions of the 1992 Cable Act.   

 At the outset, we note that much of Cablevision’s claimed costs are based on its 

assumption that it will have to carry WRNN on channel 48.  Stay Mot. 17-18 (channel 48 

currently carries “services that would have to be moved to different channels, where they would 

trigger further line-up changes”); id. at 18-19 (because channel 48 is in “the middle of a band of 

blocked channels,” Cablevision would have to “replace all existing traps with new, custom 

designed ones”). See Declaration of Thomas Montemagno, ¶¶ 10-15.  But, as Cablevision 

acknowledges (Stay Mot. 17 n.64), WRNN is willing “to negotiate a mutually acceptable 

channel location.”  Cablevision’s only response is to rely on its “past experiences with WRNN” 

to suggest that the station “will insist on unreasonable conditions” before it will enter into any 

such agreement.  Montemagno Decl., ¶ 19.  Such speculation cannot support Cablevision’s 

claims that the costs associated with carriage of WRNN on channel 48 will be irreparable.  See 

Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 114 (2d Cir. 2005) (irreparable injury involves 

harm that is neither “remote nor speculative, but actual and imminent”).   

 Cablevision also claims that “[t]he process of revising channel line-ups would also cost 

Cablevision substantial out-of-pocket expenses” in order to provide notice, revise channel guides 
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and train customer service representatives.  Stay Mot. 18.  But as WRNN explains in more detail 

in its opposition, channel realignments (and their associated costs) are a frequent and ordinary 

aspect of the operation of any cable system, including Cablevision’s Long Island systems.  

Moreover, Cablevision has been on notice since the Media Bureau’s decision granting WRNN’s 

must-carry complaint that there was a reasonable likelihood it would have to carry WRNN.  That 

decision was issued nearly two years ago, affording Cablevision ample time to prepare for an 

orderly and cost-effective transition.  Cablevision states that it is informed that “notification 

alone” will costs it “hundreds of thousands of dollars” (Montemagno Decl., ¶ 16), but does not 

explain why it would not be able to mitigate these costs, such as by providing notice directly on 

customer bills.  See 47 U.S.C. § 632(c) (“A cable operator may provide notice of service and rate 

changes to subscribers using any reasonable written means at its sole discretion.”).  Even if 

mitigation were not possible, “hundreds of thousands of dollars” are hardly a significant expense 

for a company which reported net revenues of $1.512 billion in the third quarter of 2007 alone.  

See http://media.corporate-ir.net/media_files/ irol/10/102703/ Q307_earnings_release.pdf 

 In any event, the ordinary costs associated with compliance – including the need to find 

room on the system to accommodate a station that must be carried – do not constitute a sufficient 

basis on which to stay a must-carry order.  Freedom Holdings, 408 F.3d at 115 (“ordinary 

compliance costs are typically insufficient to constitute irreparable harm.”).  Indeed, if it were 

otherwise, every must-carry order would be subject to stay upon issuance, permitting interested 

cable operators to “unduly delay qualified television stations from realizing their statutory 

carriage rights.”  In re Cablevision Sys. Corp., 11 FCC Rcd 12669 (1996).   

 Cablevision claims that harm to its First Amendment rights constitutes irreparable injury.  

But as we have explained (see Pt. I.B. supra), Cablevision does not have a valid First 
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Amendment claim.  In any event, the First Amendment interests in this case do not look in a 

single direction.  Not only does WRNN have a First Amendment interest in distributing its 

programming, see, e.g., FCC v. League of Women Voters, 468 U.S. 364, 378 (1984), but the 

public has an interest under the First Amendment in maintaining access to the multiplicity of 

information sources provided by free, over-the-air broadcasting.  See Turner I, 512 U.S. at 663.  

To the extent that Cablevision’s refusal to comply with its must-carry obligations undermines 

those interests, the First Amendment weighs against the grant of a stay of the FCC’s order. 

 Finally, as WRNN explains, it has a significant financial interest in obtaining carriage on 

Cablevision’s systems in accordance with its statutory rights.  And the public has an interest, 

embodied in the 1992 Cable Act, in having local commercial television stations carried on cable 

systems in order to “preserve[e] the benefits of free, over-the-air local broadcast television” and 

to “promot[e] the widespread dissemination from a multiplicity of sources.” Turner II, 520 U.S. 

at 189.  Both these interests offset Cablevision’s compliance burden, particularly in this case, 

where Cablevision’s case on the merits is wholly unpersuasive. 

CONCLUSION 

 For all of these reasons, the motion for a stay should be denied. 
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