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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

A. Parties:
1. Parties and Amici Before the Court
BellSouth Telecommunications, Inc. (“BeliSouth™) is the petitioner in this case.
The Federal Communications Commission (“Commission”) and the United States
of America are respondents.
AT&T Inc. (“AT&T”) originally intervened in support of respondents, but moved
the Court on May 31, 2006, to withdraw as an intervenor.
The Verizon Telephone Companies and Qwest Corp. are amici.
2. Parties to the Proceeding Below

AT&T Corp. (a predecessor to AT&T Inc.) and BellSouth participated in the

complaint proceeding before the Commission.

B. Ruling Under Review:

AT&T Corp. v. BellSouth Telecommunications, Inc., Memorandum Opinion and

Order, FCC 04-278 (released Dec. 9, 2004) (Order) (JA 1). A public version of the
Order, with confidential information redacted, is published at 19 FCC Red 23898, In this

brief, we cite to the non-public, unredacted version of the Order reproduced in the Joint

Appendix.



C. Related Cases:

The order on review has not previously been before this Court or any other court,
and Commission counsel are not aware of any related cases currently pending before this
Court or any other court. This case was consolidated with AT&T Corp. v. 1'CC, No. 05-
1117 (filed April 8, 2005), but the Court recently granted AT&T"s motion to withdraw its

petition for review. See Order, No. 05-1032 (D.C. Cir. April 21, 2006).
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IN THE UNITED STATES COURT OF APPEALS
For THE DisTRICT OF CoLUMBIA CIRCUIT

No. 05-1032

BELLSOUTH TELECOMMUNICATIONS, INC.,
Petitioner,
V.

FEDERAL COMMUNICATIONS COMMISSION
AND UNITED STATES OF AMERICA,

Respondents.

PETITION FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

BRrierF FOR RESPONDENTS

JURISDICTION

The Federal Communications Commission issued the Order under review on December
9, 2004. BellSouth filed a petition for review on February 4, 2005, which was timely under 28
U.S.C. § 2344. This Court has jurisdiction under 47 U.S.C. § 402(a) and 28 U.S.C. § 2342(1).

ISSUE PRESENTED

It is undisputed that BellSouth: (a) sold network access to its subsidiary BellSouth Long

Distance at disproportionately large discounts —
— (b) failed to offer any cost justification for the disproportionate

discounts; and (c) imposed “shortfall” penalties on access customers whose annual purchases
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from BellSouth fell below 90 percent of prior expenditures. On these facts the issue is whether
the Commission reasonably found that BellSouth discriminated in favor of its long distance
subsidiary in violation of 47 U.5.C, § 272.
STATUTES
Pertinent statutes are set out in the appendix to this brief.

COUNTERSTATEMENT OF THE CASKE

This case involves the lawfulness of BellSouth’s Transport Savings Plan (“TSP”), under
which BellSouth sold tariffed special access services on a wholesale basis at volume discounts to
long distance providers such as AT&T Corp., MCI WorldCom, and BellSouth Long Distance.
Those carriers needed access to BellSouth’s network to complete long distance calls on behalf of
their retail customers. Such network access is essential to the provision of retail long distance
voice and data services, and the price of network access is a significant part of the retail rates a
long distance provider charges to its end-user custorers.

AT&T, a TSP customer, complained to the Commission that the TSP violated various
provisions of the Communications Act. After the parties engaged in discovery and full briefing,
the Commission in the Order on review granted AT&T s complaint in part and dismissed and
denied it in part. AT&T Corp. v. BellSouth Telecommunications, Inc., Memorandum Opinion

and Order, FCC 04-278 (released Dec. 9, 2004) (JA 1).! The Commission held that BellSouth

violated section 272 of the Communications Act, as amended,

' A public version of the Order, with confidential information redacted, is published at 19 FCC
Red 23898, In this brief, we refer to the non-public, unredacted version of the Order reproduced

in the Joint Appendix.
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- The Commission ordered BellSouth to terminate the TSP tariff and encouraged

it to file a new tariff that did not suffer from the discriminatory effects of the TSP. BellSouth

Lo

filed a new volume discount plan shortly thereafter. The parties also entered into a private
settlement, thus obviating an agency inquiry into damages. BellSouth’s petition for review
challenges the Order’s determination that the TSP violated section 272’s prohibition against

. .. . 2
discrimination.

COUNTERSTATEMENT OF FACTS

I Statutory and Regulatory Background
A. Section 272

The 1982 AT&T consent decree flatly barred the Bell Operating Companies (“BOCs™)
from offering long distance services (also called “interLATA™ services) in their local markets.’
In the Telecommunications Act of 1996 (1996 Act™),! Congress provided the BOCs an
opportunity to enter the long distance market, but that opportunity came with a condition: the
BOCs were required to take certain actions to open their local markets to competition.” Like the
consent decree, the new statutory scheme displayed considerable concern about the BOCs’

ability, upon entry into the long distance market, to leverage their market power over local

2 AT&T filed its own petition for review of the Order, which the Court docketed as No. 05-

1117. After AT&T merged into SBC Corp., the newly merged entity ~ now renamed AT&T,
Inc. — withdrew that petition for review. See Order, No. 05-1032 (D.C. Cir. April 21, 2006).
The post-merger AT&T also moved the Court on May 31, 2006 to withdraw as an intervenor in

support of the Commission.

3 See BellSouth Corp. v. FCC, 162 F.3d 678, 681 (D.C. Cir. 1998); SBC Communications, Inc. v.
FCC, 138 F.3d 410, 412 (D.C. Cir. 1998).

4 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56.

5 See US WEST Communications, Inc. v. FCC, 177 F.3d 1057, 1060 (D.C. Cir. 1999), cert.
denied, 528 U.S. 1188 (2000); 47 US.C. § 271



exchange service to gain an advantage in long distance. One response to that concern was the
anti-discrimination provisions of section 272.5

Under section 272, a BOC may provide FCC-authorized “in-region” long distance
services only through a separate affiliate. 47 U.8.C. § 272(a).” In order to complete long
distance calls on behalf of its retail customers, a BOC’s new section 272 affiliate — like all long
distance providers8 — must purchase access to the BOC’s local network. This creates the
possibility that the parent BOC could favor its affiliate in the provision of network access in
ways that might disadvantage unaffiliated long distance competitors.

Section 272 addresses that possibility by establishing special anti-discrimination rules
that a BOC must follow in dealing with its long distance affiliate. Under section 272(c)(1), a

BOC such as BellSouth “may not discriminate between [its long distance affiliate, here

6 Section 272 is not the only part of the statute that secks to limit the BOCs’ ability to use their
dominance of the local market to gain an advantage in long distance. For example, under section
271, a BOC wishing to provide long distance service within its local service area must apply to
the Commission for authorization on a state-by-state basis. 47 U.S.C. § 271(d). And to obtain
such authorization, the BOC must demonstrate that it has complied with a comprehensive
fourteen point “competitive checklist.” 47 U.S.C. § 271(c)(2)(B). That checklist, among other
things, incorporates by reference certain “stringent market-opening duties” involving
interconnection, provision of unbundled network elements, and resale of services that apply to all
incumbent local telephone carriers. Ass 'n of Communications Enterprises v. FCC, 235 F.3d 662,

664 (D.C. Cir. 2001); see 47 U.S.C. § 251(c)(2), 3). (4).

7 That long distance affiliate must: (1) “operate independently” from the BOC; (2) maintain
separate books, records, and accounts; (3) have separate officers, directors, and employees; (4)
obtain credit independently of the BOC; and (5) conduct all transactions with its parent BOC “on
an arm’s length basis ... reduced to writing and available for public inspection.” 47 U.S.C.

§ 272(b)(1)-(5)-

8 Historically, BellSouth and other BOCs sold network access services to long distance
providers such as AT&T, MCI, and Sprint through tariffs filed at the Commission that imposed
fees known as “access charges.” See generally WorldCom, Inc. v. FCC, 238 F.3d 449, 453 (D.C.
Cir. 2001); 47 U.S.C. § 203. Under 47 U.S.C. §§ 201 and 202, such charges must be just and

reasonable, and free of any “unreasonable” disctimination.



BellSouth Long Distance] and any other entity in the provision ... of goods, services, facilities,
and information.” 47 U.S.C. § 272(c)1). Likewise, when providing services such as network
access, under section 272(e)(3), BellSouth must charge BellSouth Long Distance (or impute to
itself) “no less than the amount charged to any unaffiliated [fong distance] carriers for such
service.” 47 U.S.C. § 272(e)(3).°

B. The Non-Accounting Safeguards Order

In 1996, the Commission issued the Non-Accounting Safeguards Order, which
established rules to implement section 272. 11 FCC Red 21905 (1996) (subsequent history
omitted). The Commission concluded that section 272 establishes an “unqualified prohibition™
against discrimination by a BOC in its dealings with its own affiliate and unaffiliated long
distance competitors. /d. at § 197; see also id. at § 16 (“We interpret section 272(c)(1) as
imposing a flat prohibition against discrimination.”). Over the objections of the BOCs, the
agency determined that this absolute ban — unique to BOCs entering the long distance market ~
was more stringent than the qualified discrimination provision that is found in section 202(a) of
the Communications Act, which prohibits only “unjust and unreasonable” discrimination. /d. at
1197 (Congress did not intend the section 272 prohibition to be “synonymous” with the section
202 prohibition, but rather “more stringent”); €16 (same). See also 47 U.S.C. § 202(a). The
agency reached its interpretation on the basis of the statute’s language and its purpose of

“preventing anticompetitive abuses by BOCs that control essential local facilities and seek to

9 The section 272 safeguards described above — with the exception of the section 272(¢)(3)

prohibition against discrimination — cease to apply in a particular state three years after the BOC
receives FCC approval to provide long distance service in that state, unless the Commission acts
to extend the safeguards. 47 U.S.C. § 272(f)(1); see generally AT&T Corp. v FCC, 369 F.3d 554

(D.C. Cir. 2004).



enter competitive markets that require these facilities as an input.” Non-Accounting Safeguards
Reconsideration Order, 12 FCC Red 8653, 8658 4 10 (1997) (citing Non-Accounting Safeguards
Order at 99 13, 16). The unqualified ban on discrimination meant that the BOCs “must treat all
other entities in the same manner in which they treat their section 272 affiliates,” Non-
Accounting Safeguards Order at § 16, and “must provide to unaffiliated entities the same goods,
services, facilities, and information [they provide] to [their] section 272 affiliate[s] at the same
rates, terms, and conditions,” id. at § 202 (discussing section 272(c)(1)). No party sought
judicial review of that holding.

The Commission held that a BOC may offer volume and term discounts to its long
distance affiliate, but only if it makes them “available on a nondiscriminatory basis to all
unaffiliated [long distance] carriers.” Id. at 9 257 (discussing section 272(e)(3)). The
Commission approved such discounts because ““price differences, such as volume and term
discounts, when based upon legitimate variations in costs, are permissible under the 1996 Act
when justified.”” Id. at § 212 (quoting Local Competition Order, 11 FCC Rcd 15499, 15928 9
860 (1996) (subsequent history omitted)). See also id. (“[ W Jhere costs differ, rate differences
that accurately reflect those differences are not unlawfully discriminatory.”).

But the Commission emphasized that even a facially neutral BOC tariff containing
volume discounts may be unlawfully discriminatory under section 272, and it observed that “a
BOC may have an incentive to offer tariffs that, while available on a nondiscriminatory basis, are
in fact tailored to its affiliate’s specific size, expansion plans, or other needs.” Id. at § 257. The
Commission pledged to address such “potential discrimination™ in the context of complaints filed
under 47 U.S.C. § 208. Id. Lchoing its emphasis on cost variations, the Commission specifically

noted that a BOC facing such a complaint may rebut a charge of discrimination by



demonstrating, among other things, “that rate differentials between the section 272 affiliate and

unaffiliated entity reflect differences in cost.” Id. at 212.

IL BellSouth’s Entry into Long Distance and Its Implementation
of the Transport Savings Plan

In September 1997, BellSouth’s long distance subsidiary, BellSouth Long Distance, filed
its first section 271 application to provide long distance service in South Carolina. The
Commission denied the application, finding that BellSouth had failed to satis{y the statutory
requirement that it fully open its local market to competition.m After several more unsuccessful
applications,il BellSouth won approval for Georgia and Louisiana in May 2002 and for its
remaining seven states later that year.'” BellSouth was the first BOC to receive authority to
provide long distance service throughout its local service territory. Three years later, the
structural, fransactional, and nondiscrimination safeguards of section 272 — but not the
discrimination ban in section 272(¢e)(3) - ended by operation of law in all states in BeilSouth’s
region. See 47 U.S.C. § 272(f).

Meanwhile, BellSouth had filed its Transport Savings Plan tariff with the Commission in
March 1999. The TSP is an optional discount plan for special access services, which are used by
long distance carriers to provide retail long distance service to end-user customers. More

specifically, in a typical situation relevant to this case, a long distance carrier will lease a

1 South Carolina Denial Order, 13 FCC Red 539 (1997). On review, this Court affirmed the
Commission’s action and rejected BellSouth’s various constitutional attacks on section 271.

BellSouth v. FCC, 162 F.3d 678 (D.C. Cir. 1998).
W 1 ouisiana I Denial Order, 13 FCC Red 6245 (1998); Louisiana Il Denial Order, 13 FCC Red
20599 (1998).

12 Georgia/Louisiona Authorization, 17 FCC Red 9018 (2002); BellSouth Five State
Authorization, 17 FCC Red 17595 (2002) (Alabama, Kentucky, Mississippi, North Carolina,
South Carolina); Florida/Tennessee Authorization, 17 FCC Red 25828 (2002).



dedicated line {or lines) from BellSouth linking the carrier’s facilities to one of its business
customers that generates large volumes of voice and data traffic. Because traffic on that
dedicated line bypasses BellSouth’s switches and travels directly from the end-user customer to

the long distance carrier’s network, the access service provided by BellSouth is denoted as
“special.”"?
The TSP is an “overlay” plan in which BellSouth provides volume discounts to certain
customers.”® The discount levels vary according to two factors. The first factor is the customer’s
volume. Customers are grouped into six revenue bands, with increasing discounts for each
band.”” The second factor is the customer’s year in the plan: The discounts increase annually
within each band from year one to year five. For example, a customer in the $3 million - $10
million revenue band (the lowest volume band) earns a discount of one percent in the first year
of its TSP term, increasing to a maximum of three percent in year five and any extension year. A
customer in the $500 million - $600 million revenue band earns a discount of five percent in the
first year of its TSP term, to a maximum of 12 percent in the fifth year and any extension year.
To be eligible for the TSP, a customer must commit to buy special access from BellSouth

for five years in annual amounts equal to at Ieast 90 percent of its annualized purchases from

BellSouth in the six months immediately preceding its subscription to the plan. This is called the

B See generally WorldCom, 238 F.3d at 453 (explaining the distinction between special access
and more conventional “switched” access).

4 BellSouth offers other special access discount plans that do not provide volume-based
discounts; as an “overlay,” the TSP may function in combination with those other plans and
provides incremental discounts beyond those available under the non-volume-based plans.

13 The volume bands are as follows: $3 million to $10 million; $10 million to $100 million;
$100 million to $300 million; $300 million to $500 million; $500 million to $600 million; and

over $600 million.



customer’s “committed volume level.”'® A customer may choose to increase its committed
volume level to reach a higher volume band — thus earning a greater discount — but it may not
lower its annual volume commitment. If a customer does not meet its committed volume level in
a particular year, it must pay shortfall charges. And if a customer leaves the TSP before the
plan’s scheduled end, it must pay termination charges. At the end of the five-year term, a
customer may invoke the so-called “evergreen” provision and extend its TSP plan in one-year
increments indefinitely, so long as the customer continues to buy special access service from
BellSouth at its committed volume level or higher.

The TSP took effect without suspension or investigation on April 6, 1999, over the
objections of MCI WorldCom and AT&T. Subsequently, those two carriers subscribed to the
plan, as did several other carriers, including BellSouth Long Distance. In June 2004, BellSouth
amended its tariff to close the plan to new subscribers. Existing customers, however, were
grandfathered and were permitted to invoke the evergreen provision to extend the plan
indefinitely by one-year increments.

I11.  The Complaint Proceeding Before the Commission

A. Positions of the Parties

In July 2004, AT&T filed an administrative complaint against BellSouth under 47 U.S.C,
§ 208. AT&T alleged that the TSP violated the Communications Act in three ways: it was unjust

and unreasonable, in violation of section 201(b); it was unreasonably discriminatory, in violation

1% For example, a customer that bought $5 million of special access from BellSouth in the last
six months of 1999 would have to commit to buy at least $9 million per year for five years in
order to enjoy TSP discounts ([$5 million x 2] x .9 = $9 million). A $250 million customer in
the last six months of 1999 would have to commit to buy at least $450 million per year for five

years ([$250 million x 2] x .9 = $450 million).
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of section 202(a); and it discriminated in favor of BellSouth Long Distance over rival long
distance carriers, in violation of section 272. AT&T placed particular emphasis on the
requirement that customers participating in the TSP commit to buy at least 90 percent of their
purchases from the previous year.

As permitted by the Commission’s rules, AT&T bifurcated its complaint and initially
sought only a determination of liability and prospective relief, reserving the right to file a
supplemental complaint for damages at a later time. After engaging in discovery, AT&T and
BellSouth each filed extensive briefs and reply briefs. Many key facts in the case were
undisputed, and the case largely turned on the legal conclusions to be drawn from those facts.

As the administrative record developed, BellSouth’s own description of the operation and
purposes of the TSP became central to the dispute. BellSouth argued that the TSP served two
objectives: (1) to maintain traffic on existing facilities; and (2) to provide meaningful discounts
to the entire eligible base of BellSouth’s special access customers, not just those with higher
volume levels. BellSouth Legal Analysis at 17 (JA 164). To achieve this second objective,
BellSouth asserted, the discounts under the TSP varied “somewhat”™ with volume commitment
level, “but they are not proportional to volume.” Id. at 19 (JA 166); see also Mims Declaration

at 8 (JA 81) (BellSouth did not intend for TSP discounts to be proportional to volume).

Even though TSP discounts were based on volume, BellSouth “sought to

avoid creating a vast difference in pricing based on volume.” BellSouth Legal Analysis at 68
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(JA 215).

Id. at 68-69 (JA 215-216)."7

AT&T emphasized BellSouth’s own statements to support its case against the TSP. In its
reply to BellSouth’s answer, for example, AT&T assailed BellSouth’s objective of “increasing
discounts to smaller customers more than their volumes would have justified on a cost basis (and
to do so through cross-subsidizing discounts at the expense of otherwise appropriate volume
discounts for larger customers).” AT&T Reply at 37 (JA 245); see also id. at 40 (JA 247) (*This

is simply a brute preference to smaller customers at the expense of larger customers, and

BellSouth touts this fact.”); at 43 (JA 250)

Id. at 15 (JA 243) (quoting Non-Accounting Safeguards Order at § 257).
In later submissions, AT&T expanded upon these poin’ﬁs.18 it complained that “smaller
customers received discounts many times larger than those that would have been proportional to

the discounts received by customers that dwarfed the small customers’ demand.” AT&T Initial

17 BellSouth reiterated these points throughout its pleadings. See, e.g., Mims Declaration at 12,
13-14, 15-16 (JA 85, 86-87, 88-89); BellSouth Initial Brief at 33, 48, 59-61, 105 (JA 320, 335,
346-48, 392).

8 See. e.g., AT&T Initial Brief at 2, 4, 48-49, 52-54, 77-78, 140-42, 148 (JA 401, 403, 411-12,
414-16, 418-19, 421-23, 425); AT&T Reply Brief at 3, 7, 58-60, 72-76 (JA 432, 434, 438-40,

442-46).
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Id. at 53 (JA 415).

Id. at 52, 53-54 (JA 414, 415-16).

In response, BellSouth argued that section 272 does not “impos[e] a blanket, strict cost

justification standard on volume discounts, prohibiting BOCs in every instance from softening

the advantage they confer on larger customers,

BellSouth Initial

Brief at 48-49 (JA 335-36).

B. The Order on Review

The Commission determined that two separate features of the TSP violated section 272.

Order at 9 18-42 (JA 7-19)."

19 22-33 (JA 9-15).

Id. at 9y 34-42 (JA 15-19).

The Commission directed BellSouth to terminate the TSP after a transition period, and it

1% The Commission’s conclusion that the TSP was unlawful arose under both section 272(c)(1)
and section 272(e)(3). As the Commission noted, no party argued that the two subsections
imposed different substantive prohibitions, at least as applied to volume discount plans, and
relevant Commission precedent called into question discount plans that favor a BOC affiliate

under both subsections. Order at n.59 (JA §).
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encouraged BellSouth to file another volume discount plan for special access services that did
not suffer from the discriminatory effects of the TSP. /d. at 94 52-57 (JA 22-24).

Discount Structure. As an initial matter, the agency explained that volume discounts are

based on the well-established principle that costs per unit of output tend to decline as volume
increases; reduced costs per unit may be passed on to customers in the form of volume discounts.
Relying on its experience with federal tariffs, the Commission further noted that, as a general
matter, volume discounts are “linear” in that such discounts tend to rise in close proportion to the
rise in volume, reflecting economies of scale. /d. at § 22 (JA 9).

BeliSouth, however, devised its plan so that discounts were disproportional to volume.

Id. at 24 (JA 10).

The Commission illustrated the disproportionality of the plan with the following table:

. : 20
Comparison of Discount Levels

Customer size (in eligible under TSP (vear 5) under proportional volume
revenies) discount plan

$3 - $10 million 3% 0.07%

$10 - $100 million 5% 0.24%
$100 - $300 million 9% 2.40%
$300 - $300 million 10% 7.20%
$500 - $600 million 2% 12.06%
over $600 million 12.5% 14.40%

20 See Order at 724 (JA 10) (using data provided by Mims Declaration at 16 (JA 89)).
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One effect of the TSP discount structure was to narrow the gap or “discount differential™

between discount levels available to large and small customers from what would have been

available under a proportional plan.

Id. at924-25 (JA 10-11).

The Commission emphasized, moreover, that BellSouth had not even claimed — let alone
documented with evidence — a cost justification for these discounts, id. at 4 28 (JA 12), even
though the Commission’s Non-Accounting Safeguards Order had specifically held that a BOC
may rebut a charge of discriminatory volume discounts under section 272 by demonstrating that

the challenged rate differentials reflected &ifferences in cost.

The Commission disagreed.

See id. at

32 (JA 13-14).

90 Percent Commitment Requirement.

Id. at 9 36-42 (JA 15-19).
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Id. at 9 38 (JA 16).

Id. (JA 16-17).

Id. (JA 17). The Commission also noted that the effects of the 90 percent requirement were
exacerbated by BellSouth’s elimination of an option under which TSP customers whose volumes
were declining could allow their terms to lapse, wait six months, and then re-subscribe at a Jower
volume level. Jd. (JA 17). As a result of the change, any customer that experienced a decline in
volume would be ineligible for future participation in the TSP.

The Commission buttressed that finding by drawing an “instructive” but admittedly

imperfect analogy between the 90 percent commitment requirement and so-called “growth
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discounts,” under which customers that commit to increase volume annually are rewarded with
greater discounts. /d. at § 37 (JA 16). The Commission had rejected such growth discounts by
BOCs as inconsistent with section 272 because they create an artificial advantage for BOC
section 272 affiliates, who start with no subscribers but have significant prospects for rapid
growth because of their substantial name recognition and existing relationships with end-user
customers. Though the TSP did not require an increase in volume as does a classic growth
discount, the Commission found that it presented the same concerns given the unique nature of

BOC entry into the long distance market. /d. at 1§ 37-38,n.104, n.110 (JA 16).

Id. at 19 34-35 (JA 15).%

2l The Commission also considered and rejected BellSouth’s contention that it could not have
devised the TSP with BellSouth Long Distance in mind because its affiliate did not receive
approval to enter the long distance business until 2002. /d. at 4 39-42 (JA 17-19). BellSouth
had created its long distance affiliate and filed several section 271 applications before it filed the
TSP tariff. Id. at 39 (JA 17-18). In any event, liability under section 272 hinges on the effect
of the TSP, not on BellSouth’s intent in devising it. The agency did not reach AT&T’s related
theories that the TSP violated sections 201(b) and 202(a), and it dismissed those claims without
prejudice. Jd. at 143 (JA 19). The Commission rejected BellSouth’s contentions that the
applicable statute of limitations and principles of equitable estoppel barred AT&T’s complaint.
Id. at 99 44-51 (JA 19-22). Finally, the Commission denied AT&T’s challenges to a second
BellSouth volume discount plan for special access, known as the “PSIP,” finding that plan
materially distinguishable from the TSP. 1d. at § 58 (JA 25). None of the latter three holdings is

presented for judicial review.
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C. Subsequent Events

Three months after release of the Commission’s Order, BellSouth terminated the TSP. In
a simuitaneous ﬁling,22 BellSouth introduced a new optional volume and term discount plan for
special access services, which it called the Transport Advantage Plan. That new plan omitted
any required commitment to future spending levels based on previous spending levels (such as
the TSP 90 percent commitment requirement), and it modified the discount structure.

BellSouth’s revised volume discount plan took effect without challenge and remains in effect

today.

In addition, the parties entered into a private settlement in light of the Order, and AT&T
subsequently advised the Commission that it would not file a supplemental complaint seeking
damages. The agency thus had no occasion to consider whether BellSouth would owe damages

to AT&T as a result of its violation of section 272.

SUMMARY OF THE ARGUMENT

The Telecommunications Act of 1996 allowed Bell Operating Companies to enter the
market for long distance telephone service. But to ensure that the long distance market remained
competitive, the Act also imposed strict limits on the conduct of the BOCs. One such limit is
found in section 272, which provides that a BOC “may not discriminate” between its long
distance affiliate “and any other entity in the provision ... of goods, services, facilities, and
information.” 47 U.S.C. § 272(¢)(1).

This case involves the application of a longstanding and unchallenged interpretation of
section 272 set out in the FCC’s Non-Accounting Safeguards Order. That 1996 rulemaking

order made clear that section 272 imposes an absolute ban on discrimination by a BOC in favor

2 Goe BellSouth Transmittal No. 882 (filed Mar. 30, 2006).
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of its long distance affiliate. But it allowed a BOC to offer volume discounts to large customers

and to defend against a section 272 challenge to those discounts by showing that its rates reflect

variations in costs of providing service.

When challenged, BellSouth made ne effort to show that those rates reflected actual variations in
costs of providing service. Nor does BellSouth deny that the TSP contained a 90 percent
commitment requirement that established a volume “floor” for every TSP customer based on

prior expenditures, resulting in a penalty for any customer who failed to meet that volume target

in a given year.

As the Commission’s Order explains, two separate features of the TSP

violate the statute,

Because BellSouth failed to produce any evidence to show that its discounts

reflected variations in costs, the Commission properly found that BellSouth’s skewed discounts

violated section 272. That holding is consistent with the Non-4ccounting Safeguards Order and
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faithful to the language and purpose of section 272 to prevent a BOC from favoring its long
distance affiliate at the expense of other long distance providers.
Contrary to BellSouth’s suggestion, the Commission did not require — or even suggest —

that all discounts must be directly proportional to volume; nor does its holding call into question

the lawfulness of non-discounted prices for telecommunications services.

The Commission

did not deviate from past practice, as BellSouth claims, but rather followed applicable precedent

—the Non-Accounting Safeguards Order — in requiring BellSouth to provide some form of cost

justification for its challenged discounts.

BellSouth argues that the Commission committed procedural error because, it alleges, no
party challenged this aspect of the TSP. This claim is barred by 47 U.5.C. § 405(a), because
BellSouth did not raise it first with the Commission in a petition for reconsideration. The

challenge also is substantively unfounded because, contrary to BellSouth’s position, the discount

structure was discussed in detail in the record below by both parties.
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It also provided the

data that the Commission relied on to describe and quantify the discriminatory effects of the

discounts.

2.

BellSouth’s policy arguments in favor of the 90 percent rule ignore the language and

purpose of section 272. Its assertion that the Order will deter volume discount plans conflicts
with its broader claim that the special access market is highly competitive, forcing providers to
offer volume discounts and other features to attract and hold customers. And, of course,
BellSouth promptly replaced the TSP with a new volume discount plan that remains in effect.

Likewise, BellSouth’s suggestion that it has no reason to favor its affiliate by engaging in a price
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squeeze finds no basis in the language, history, or purpose of section 272, which bans all forms

of BOC discrimination and is not limited to addressing price squeezes.
BellSouth’s argument that the 90 percent requirement was facially neutral misses the

point that the Commission must examine the actual effect of a tariff. Here, the Commission

reasonably determined that the TSP’s effects made it discriminatory.

Customers do not give up their right to challenge a

discriminatory plan by subscribing to it rather than paying undiscounted rates.

ARGUMENT

L STANDARD OF REVIEW

This Court’s review of the Commission’s interpretation of the Communications Act is
governed by Chevron U.S 4., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). Under Chevron, if “Congress has directly spoken to the precise question at issue,” the
Court “must give effect to the unambiguously expressed intent of Congress.” 467 U.S. at 842-
43. But “if the statute is silent or ambiguous with respect to the specific issue, the question for
the court is whether the agency’s answer is based on a permissible construction of the statute.”
Id. at 843.

To the extent BellSouth challenges the reasonableness of the Commission’s application
of section 272, the Court must uphold the Commission’s action unless it is “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). That
standard is highly deferential, and the Commission need only articulate a “rational connection
between the facts found and the choice made.” Motor Veh. Mfrs. Ass’'n v. State Farm Mut. Auto.

Ins. Co., 463 U.S. 29, 43 (1983). The Court presumes the validity of agency action and must
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affirm unless the Commission failed to consider relevant factors or made a clear error in
judgment. Cellco P’ship v. FCC, 357 F.3d 88, 93-94 (D.C. Cir. 2004). In discharging this
“limited” task, the Court may not substitute its judgment for that of the agency. Larouche’s
Cmte. for a New Brett?n Woods v. FEC, 439 F.3d 733, 737 (D.C. Cir. 2006). The Court’s
review is “particularly deferential” where, as here, the Commission’s decision is based upon
predictive judgments within its area of expertise. See BellSouth Corp. v. FCC, 162 F.3d 1215,

1222 (D.C. Cir. 1999).

1I. THE COMMISSION REASONABLY DETERMINED THAT
THE TSP VIOLATED SECTION 272

In the Order, the Commission did exactly what it had pledged to do in the Non-
Accounting Safeguards Order in 1996 — it adjudicated a complaint alleging that a BOC’s volume
discounts violated section 272 by discriminating in favor of that BOC’s affiliate. See Non-
Accounting Safeguards Order at § 257. Consistent with its discussion concerning section 272
and volume discounts in the Non-Accounting Safeguards Order, the agency investigated whether
BellSouth’s TSP was in fact “tailored to its affiliate’s specific size, expansion plans, or other
needs.” Jd. And, as it had promised to do, the Commission specifically looked to see whether
BellSouth had shown that its volume discounts were “based upon legitimate variations in costs.”
Id.: see also id. at § 212 (BOC may rebut charge of discrimination by demonstrating that rate
differentials reflect differences in costs). The Commission’s investigation and analysis are thus
consistent with longstanding (and unchallenged) agency precedent. And its holding that the TSP
violates section 272 is faithful to that precedent and consonant with the language and purpose of

section 272 in deterring favoritism by a BOC toward its long distance affiliate.
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A. The Commission Properly Followed Precedent Holding
That the Section 272 Prohibition Against
Discrimination is Absolute

The Order rests upon the Commission’s longstanding interpretation of the
nondiscrimination provisions of section 272, set forth a decade ago in the Non-Accounting
Safeguards Order. Tn that 1996 rulemaking, the Commission held that section 272 establishes an
absolute ban against discrimination by a BOC in its dealings with its long distance affiliate and
unaffiliated rivals. /d. at 9 16, 197. This prohibition is significantly broader than that imposed
by section 202(a) — which prohibits only “unreasonable” discrimination™ — because the
nondiscrimination language of section 272 is unqualified. See 47 U.S.C. § 272(¢)(1) (a BOC
“may not discriminate™ between its long distance affiliate and any other unaffiliated entity in the
provision of services); see also 47 U.S.C. § 272(e)(3) (BOC shall charge its affiliate no [ess than
it charges unaffiliated long distance providers for services). The Commission’s interpretation is
consistent with the statutory purpose of “preventing anticompetitive abuses by BOCs that control
essential local facilities and seek to enter competitive markets that require these facilities as

inputs.” Non-Accounting Safeguards Reconsideration Order, 12 FCC Rced at 8658 9 10 (citing

B See, e.g., Orloff v. FCC, 352 F.3d 415, 420 (D.C. Cir. 2003) (generality of qualifying term
“unreasonable” provides room for free play of agency discretion in determining scope of
discrimination ban), cert. denied, 542 U.S. 937 (2004).
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Non-Accounting Safeguards Order at 9 13, 16).** The Commission has followed this
interpretation consistently, including in rulings involving BellSouth.”

BeliSouth did not challenge that interpretation in 1996, and it does not directly challenge
it here. In fact, BellSouth never seriously confronts the language and purpose of section 272, nor
the Commission’s precedent construing the nondiscrimination safeguards of that provision.
Instead, BellSouth relies on principles drawn from antitrust cases, repeatedly asserting that the
TSP was economically efficient. See, e.g., Br. at 20. Arguments about efficiencies might well
be relevant to the applicability of the antitrust laws, but BellSouth fails to explain why they have
any relevance in the context of section 272, which imposes an absolute ban on discrimination by
a BOC in favor of its long distance affiliate. As the Supreme Court bhas recognized, the 1996 Act

is “much more ambitious than the antitrust laws.” Verizon Communications, Inc. v. Law Offices

of Curtis V. Trinko, 540 U.S. 398, 415 (2004).

B.

(1) Under Section 272, Volume Discounts Must Be
Justified By Differences in Cost

In 1996, the Commission also set forth its interpretation of the section 272

nondiscrimination provisions as they relate to volume discounts by a BOC. A BOC may offer

# See also AT&T Corp., 369 F.3d at 556 (section 272 safeguards designed “to deter a BOC from
leveraging its local market power into long distance markets”); Ass'n of Communications
Enterprises, 235 F.3d at 662 (same); Bell Atlantic Tel. Cos. v. FCC, 131 F.3d 1044, 1048 (D.C.
Cir. 1997) (crediting FCC’s position that section 272 is designed to prevent the BOCs from
gaining an unfair competitive position in the long distance market).

3 See, e.g., Louisiana II Denial Order, 13 FCC Red at 20796-800, 19 341-47 (section
272(c)(1)), at 20802-03 9 353-54 (section 272(e)(3)): BellSouth Five State Authorization, 17

FCC Red at 17748 €272, at 18045-46 99 68-69.
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such discounts to its long distance affiliate so long as it makes those discounts available to all
unaffiliated long distance carriers, because “price differences, such as volume and term
discounts, when based upon legitimate variations in cosi, are permissible.” Non-Accounting
Safeguards Order at § 212 (emphasis added). The Commission specifically advised BOCs that
they may defend against a charge of discrimination by demonstrating “that rate differentials
between the section 272 affiliate and unaffiliated entity reflect differences in cost.” /d. And the
agency put BOCs on notice that it would scrutinize challenged practices that appeared facially
neutral to see whether they may have an unlawfully discriminatory impact, recognizing that a
BOC may have an incentive to offer a tariff that, while appearing facially neutral, is in fact
“tailored to its affiliate’s specific size, expansion plans, or other needs.” Id. at § 257.

BellSouth did not challenge those principles when the Commission first articulated them
in 1996. Nor, though the Commission adhered to those principles in the Order (% 19-20) (JA 7-
9), does BellSouth directly challenge them in this case. Instead, BellSouth asserts (Br. at 39-40)
that, under Commission precedent, carriers generally are not required to provide a cost
justification for their discounts. It is true that the Commission does not always require cost
justification for special access tariffs. But section 272 requires special safeguards when, as here,
a BOC sells essential inputs to its long distance affiliate and to retail competitors of that
affiliate.”® BellSouth’s abstract economic argument ignores section 272 as well as the relevant

and binding administrative precedent, the Non-Accounting Safeguards Order. In that rulemaking

26 The Commission decisions cited by BellSouth (Br. at 39) involving volume discounts
generally are inapposite because they do not address the specific situation in which a BOC is
dealing with its section 272 long distance affiliate. Indeed, the primary authority BellSouth
relies on was issued in 1984, around the time of AT&T s divestiture of its local operations, more
than a decade before the BOCs were able to enter the long distance market through separate
affiliates. See Volume Discount Order, 97 F.C.C.2d 923 (1984).



PUBLIC COPY — SEALED MATERIAL DELETED

26

decision, the Commission made clear that volume-based discounts were permissible under
section 272 “when based upon legitimate variations in costs,” and that a BOC could defend
against a charge of discrimination by demonstrating “that rate differentials between the section
2772 affiliate and unaffiliated entity reflect differences in cost.” Non-Accounting Safeguards
Order at 99 257, 212. In requiring BellSouth to provide some evidence of cost differences to

support its skewed discounts, the Commission simply adhered to that precedent. See, e.g., Order

at 99 19-20 (JA 7-9).

@)

Order at % 22-

33 (JA 9-15).

Id. at 99 23-24 (JA 10-11).

7d. at 99 23,27 (JA 10, 12);
BellSouth Legal Analysis at 17 (JA 164). Thus, although the discounts under the TSP increased
as the volume commitment level increased, BellSouth purposefully did not make the discounts

“proportional to volume.” BeliSouth Legal Analysis at 19 (JA 166); Mims Declaration at 8 (JA

81).
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Order at 24 (JA 10-11); Mims Declaration at 16 (JA 89).

Jd. at 9 24 (JA 10-11); Mims

Declaration at 16 (JA 89). This established the discriminatory nature of the TSP.

BellSouth’s challenges to the Commission’s conclusion are misplaced. First, BellSouth
questions (Br. at 38-39) the Commission’s observation that volume discounts typically rise in
proportion to increases in volume, referring in footnotes to economic literature suggesting that
scale economies sometimes can be “lumpy” or “discontinuous,” rather than linear. That may

well be true as a general matter, but it is irrelevant here, because the Order did not adopt a

blanket requirement that all volume discounts be linear.

In the event a BOC actually encounters

“lumpy,” “discontinuous,” or “tapering” scale economies and wishes to craft discounts reflecting
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its actual costs, it may do so consistent with section 272, so long as it provides evidence that the

pattern of discounts it has chosen is based upon legitimate variations in costs. BellSouth made

no effort to produce such evidence here.

The Commission, however,
rightly emphasized that it is the discriminatory effect of the TSP, rather than BellSouth’s
subjective intent, that matters for purposes of section 272. Order at ¥ 39 (noting that “liability

under section 272 hinges on effect, not intent (although evidence of intent might be probative of

effect)”) (JA 17).

Order at 30 (JA 13).

Moreover, since BellSouth had filed the TSP in the midst of its multi-year effort to win
long distance authority throughout its region, it ignores reality to suggest that the TSP somehow
was conceived independently of BellSouth’s simultaneous efforts to enter the long distance
market, or that BellSouth did not consider the implications of the TSP for its fledgling affiliate,
which would soon become a customer of the plan. Order at ¥ 39 (JA 17-18). After all, the

Commission in its Non-Accounting Safeguards Order (] 257) had foreseen that a BOC would
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have an incentive to offer a tariff “tailored to its affiliate’s specific size, expansion plans, or other

needs.” See Order at 941 (JA 18-19).

Id. at§ 23 n.71 (JA 10).
Next, BellSouth speculates (Br. at 41) that the Order’s theory of liability, “[c]arried to its
logical conctusion,” would invalidate any non-discounted price for any telecommunications
service, because non-discounted prices do not reflect scale economies. That is not the case. A
provider that offered no discounts to anyone could not plausibly be said to be engaging in
discrimination in violation of section 272, because it would be selling to everyone at the same
price. The possibility of discrimination arises only when a provider offers discounts to some of
its customers. And in that context, the Commission reasonably chose to adopt a bright-line rule
that is easy to apply and that offers clear guidance to providers. In effect, the Order recognizes a
safe harbor for discounts that are proportional to volume; discounts that are not proportional to

volume are also permitted, but only if the provider shows that they are based on legitimate

variations in costs.

But section 272 is intended to prevent a BOC from giving its

fledgling long distance affiliate a discriminatory boost as it enters the market and seeks to take
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customers away from existing rivals. That the TSP*s harmful discrimination might go away

once it has achieved its unlawful purpose cannot save the plan.

3 BellSouth Failed to Show That Its Skewed
Volume Discounts Were Based Upon Legitimate
Variations In Costs

As noted above, the Commission has long made clear that costs are an important factor in
judging the lawfulness of volume discounts offered by a BOC to its long distance affiliate. Non-
Accounting Safeguards Order at 9212, 257. Accordingly, the Commission looked for evidence
in the record regarding whether BellSouth’s discounts were based on differences in costs. Order

al 928 (JA 12).

BellSouth, however, provided no cost information to support its discounts.

That failure of proof is fatal to BellSouth’s argument.

Order at § 29 (JA 12) (empbhasis added). In
the absence of any evidence that BellSouth’s skewed discounts reflected legitimate variations in

costs, the Commission reasonably held that those discounts violated section 272.
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“@ BellSouth’s Procedural Challenge Is Baseless

BellSouth asserts (Br. at 36-37) that the Commission violated the Administrative
Procedure Act and the Due Process Clause by basing its decision on a ground allegedly not at
issue in the proceeding - the lawfulness of the TSP’s discount structure. That alleged error,
BellSouth argues, prejudiced the company by denying it an opportunity to defend itself on this
issue. BellSouth’s claim is jurisdictionally barred, but even if it were properly before the Court,
it should be rejected on the merits.

The claim is jurisdictionally barred because BellSouth did not raise it first with the
Commission in a petition for reconsideration. Under 47 U.S.C. § 405(a), a party may petition for
reconsideration within 30 days after the Commission issues an order, but it may not seek judicial
review of a question of fact or law upon which the Commission has been afforded no opportunity
to pass. That exhaustion requirement “applies to procedural as well as substantive arguments.”
AT&T Corp. v. FCC, 113 F.3d 225, 229 (D.C. Cir. 1997); see also 21% Century Telesis Joint
Venture v. FCC, 318 F.3d 192, 199 (D.C. Cir. 2003) (section 405 applies to due process
claims).27 Here, BellSouth’s claim is that the Commission decided the case on a ground that was
not properly before it. When the Commission is alleged to have made this kind of “technical or
procedural mistake, such as an obvious violation of a specific APA requirement,” the Court has
“insisted that a party raise the precise claim before the Commission — if necessary, in a motion

for reconsideration.” Time Warner Entertainment Co., L.P. v. FCC, 144 F.3d 75, 81 (D.C. Cir.

1998). BeliSouth suggests that, if it had known that it needed to defend its discounts, it could

2 yocord Cassell v. FCC, 154 F.3d 478, 485 (D.C. Cir. 1998) (alleged failure to follow APA
notice and comment procedures); Petroleum Communicalions, Inc. v, FCC,22 F.3d 1164, 1169-
71 (D.C. Cir. 1994) (same); Z-Tel Communications, Inc. v. FCC, 333 F.3d 262, 272-73 (D.C.
Cir. 2003) (alleged failure to follow procedural rules); Freeman Eng’g Assocs., Inc. v. FCC, 103
F.3d 169, 182 (D.C. Cir. 1997) (alleged failure to consider record evidence).
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have submitted cost justification and other evidence to the agency. To the extent that is true,”® it
squarely implicates the policy underlying section 405, which is that the Commission should be
given an opportunity to pass on all questions of fact or law prior to judicial review. Because
BellSouth failed to raise its claim in a petition for reconsideration, this Court lacks jurisdiction to
consider it.

Even if BellSouth had properly preserved the claim, it should be rejected on the merits

for the simple reason that the TSP’s discount structure was discussed in detail by both parties

before the Commission.

AT&T Reply at 15 (JA 243 ) (quoting U.S. v. Western Elec., 900 F.2d 1231, 1243 (D.C. Cir.

1992)).

AT&T Initial Brief at 52-54 (JA 414-16).

8 BellSouth’s suggestion — that it has a detailed cost justification for the TSP structure, but that
it simply did not occur to the company to present this justification to the Commission — is not
plausible. The Non-Accounting Safeguards Order specifically stated that a BOC may defend
challenges of discrimination against volume discounts by providing exactly such information.
BellSouth’s reliance on its business discretion to set discounts strongly suggests that it did not

have a cost justification.

29 See,e.g., AT&T Reply at 15, 37, 40, 43 (JA 243, 245, 247, 250); AT&T Initial Briefat 2, 4,
48-49, 52-54, 77-78, 140-42, 148 (JA 401, 403, 411-12, 414-16, 418-19, 421-23, 425); AT&T
Reply Brief at 3, 7, 58-60, 72-76 (JA 432, 434, 438-40, 442-46).
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BellSouth also addressed this issue with its own description of the operation and purposes

of the plan. It explained that its discounts were not proportional to volume, see BellSouth Legal

Analysis at 19 (JA 166), Mims Declaration at 8 (JA 81);

BeliSouth Legal Analysis at 17 (JA 164).*" Indeed, the Commission relied on
BellSouth’s own data to describe and quantify the skewing effect of the discounts. See Mims
Declaration at 15-16 (JA 88-89). BellSouth also asserted — in direct response to AT&T’s claim
that the TSP violated section 272 — that section 272 does not “impos[e] a blanket, strict cost

justification standard on volume discounts,

BellSouth Inttial

Brief at 48-49 (JA 335-36).

BellSouth asserts (Br. 20) that AT&T “endorsed” the TSP’s skewed discounts, but that is

incorrect. To be sure, the primary form of relief that AT&T sought was the elimination of the 90

30 Spe also BellSouth Legal Analysis at 67-69 (JA 214-16); Mims Declaration at 12, 13-14 (JA
85, 86-87); BellSouth Initial Brief at 33, 48, 59-61, 105 (JA 320, 335, 346-48, 392).

31 eliSouth’s one-sentence assertion (Br. at 37) that the Order conflicts with the Commission’s
decision in CoreComm Communications, Inc. v. SBC Communications, Inc., 19 FCC Red 8447
(2004), is likewise jurisdictionally barred by 47 U.S.C. § 405(a). Itis also substantively
baseless, because the complainant in that case had entered into a contract that — according to the
complainant’s stipulation ~ did not require the service it demanded in its complaint before the
FCC. AT&T has made no such stipulation here. On the contrary, as noted above, it assailed

BellSouth’s discount structure in its pleadings.
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percent commitment requirement.

BellSouth emphasizes (Br. at 17, 36) statements in AT&T’s administrative reply brief that
AT&T “does not challenge the structure of the bands themselves” and that, in the absence of the
90 percent commitment requirement, the charges are “just and reasonable.” These quotations
ignore the context in which AT&T took that position. BellSouth had argued that the Commission
could not simply strike the 90 percent commitment requirement and leave the discounts
undisturbed because, it claimed, such action would constitute a rate prescription requiring a
hearing to determine the lawfulness of the “prescribed” rates.”? BellSouth staked out an “all-or-
nothing” position on the question of remedy, contending that if the Commission found the plan
unlawful, the agency must either leave the plan undisturbed or eliminate the TSP in its entirety,
discounts and all. See BellSouth Initial Brief at 9-11, 12-20 (JA 296-98, 299-307). It was in that
context — responding to BellSouth’s “all-or-nothing™ position on remedy — that AT&T argued that
the Commission had the option of striking the 90 percent commitment requirement but leaving
the discounts in place because they would result in just and reasonable charges. See, e.g.. AT&T
Reply Brief at 8-9, 85 (JA 43 5-36, 453). Moreover, AT&T’s statement regarding the “structure

of the bands themselves” referred to the “width” of the bands, not to the actual rates charged for

each band.

It did not “endorse” the TSP’s discount levels.

32 The Commission has authority to “prescribe,” or set, future rates after a full opportunity for
hearing. The Commission did not “prescribe” rates here, but found the existing tariff to be

unlawful and required its termination.
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1. As we have explained, section 272 reflects Congress’s judgment that BOCs” entry into
the long distance market poses unique competitive concerns. Those concerns arise from BOCs’
ability to leverage its market power over local facilities into the adjacent long distant market and
its incentive and ability to discriminate in favor of its long distance affiliate at the expense of

competitors in the provision of services, including access service.

Order aty

38 (JA 16-17).%

(JA 17).
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Id. (JA 17). Accordingly, the Commission found

that the 90 percent commitment requirement unlawfully favored BellSouth Long Distance over
its existing rivals under section 272. The requirement, in short, appeared to be “tailored to [the
Bellsouth] affiliate’s specific size, expansion plans, or other needs.” Non-Accounting Safeguards
Order at § 257,

The Commission found further support for that judgment in its longstanding rejection of
so-called “growth” tariffs filed by BOCs that typically required access customers to increase
their volume annually to qualify for discounts. Those tariffs were unlawfully discriminatory
under section 272, the Commission had held, because they created an artificial advantage for
BOC long distance affiliates due to their unique capacity for expansion, which placed them in a
unique position to qualify for and benefit from such tariffs. See Order at9 37 (JA 16). The
Commission acknowledged that the analogy between the TSP and growth tariffs was not exact,
since the TSP does not require a customer to grow in order to obtain discounts, yet the agency
found that the 90 percent commitment requirement nevertheless presented many of the same
concerns that led it to reject growth tariffs under section 272. Id. at 38 (JA 16-17).

The Commission’s determination is reasonable and easily satisfies the “particularly

deferential” standard this Court applies when reviewing predictive judgments concerning future



market conditions (Be/ISouth, 162 F.3d at 1222)** — especially since the agency’s finding is
consistent with section 272°s purpose to bar any favoritism by a BOC toward its long distance
affiliate.

2. In its brief, BellSouth largely ignores the language and purpose of section 272. Its
argument (Br. at 23-35) rests on assertions that the 90 percent commitment requirement, in
BellSouth’s view, is economically efficient and that the Commission’s Order finding that
requirement unlawful will deter BellSouth and other access providers from offering volume
discounts in the future. By attempting to frame the analysis in this manner, BellSouth seeks to
divert the Court’s attention from the statute and instead engage a debate over economic theory
largely detached from the explicit anti-discrimination requirements of section 272.

In arguing that the TSP is economically efficient and therefore consistent with “sound
public policy” (Br. 24), BellSouth relies on court opinions applying the antitrust laws. See Br. at
24, 26,29 n.17. But those opinions do not purport to construe the 1996 Act, which, as the
Supreme Court has recognized, is “much more ambitious than the antitrust laws.” Trinko, 540
U.S. at 415. They therefore shed no light on the proper application of section 272 in this case.

In all events, to the extent that policy considerations are relevant here, BellSouth’s
argument founders on the assertion that the Order will chill volume discount plans in the future.
See, e.g., BellSouth Br. at 23, 26, 32. That claim is directly at odds with BellSouth’s broader

position that the provision of special access service is highly competitive and characterized by

% Accord Sioux Valley Regional Television, Inc. v. FCC, 349 F.3d 667, 679 (D.C. Cir. 2003):
Consumer Electronics Ass ' nv. FCC, 347 F.3d 291, 300, 303 (D.C. Cir. 2003); Time Warner
Entertainment Co., L.P. v. FCC, 240 F.3d 1126, 1133 (D.C. Cir. 2001).
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multiple providers aggressively vying for the business of long distance carriers.”” If competition
is intense, as BellSouth maintains, market forces should compel BellSouth and other providers to
compete for special access business by offering volume discounts and other attractive features in
order to hold existing customers and attract new ones, at least to the extent that such discounts
are justified based on cost.”® And, in fact, shortly after the release of the Order, BellSouth
implemented a new volume discount plan for special access that eschews anything resembling a
90 percent volume commitment requirement. That new plan remains in effect today.”
Continuing to overlook the language and purpose of section 272, BellSouth goes so far as
to argue (Br. at 32-34) that the Commission should not be concerned about discrimination at all,
because BellSouth allegedly has no incentive to discriminate in favor of its long distance
affiliate. In this regard, BellSouth maintains that the “only” discrimination concern relevant to

section 272 is that a BOC may conspire with its affiliate to attempt a “price squeeze” in an effort

3 See, e.g., BellSouth Legal Analysis at 9, 16, 19, 55-60, 74 (JA 156, 163, 166, 202-08, 221);
Mims Declaration at 7-8, 14 (JA 80-81, 87); Joint Statement, Appendix B (Facts Alleged by
BeliSouth and Disputed by AT&T) at 2.

3 Indeed, amici Qwest and Verizon (Br. at 7) put it this way: “In response to this extensive
competition — in the provision of both high-capacity services and the underlying special access
facilities — carriers have been forced to develop new and innovative discount tariffs to meet the
demands of customers that could purchase services elsewhere.”

37 BeliSouth insinuates that it implemented that revised volume discount plan in response to
what it calls “regulatory jawboning” by the Commission (Br. at 19), in that the Order (57) (JA
24) encouraged BellSouth to fashion a new plan that does not suffer from the unlawful defects of
the TSP and stated that BellSouth’s failure to do so might be relevant evidence in other
Commission proceedings. That statement was a reference to the Commission’s Special Access
rulemaking, in which the agency currently is examining its regulatory framework for special
access services and revisiting various predictive judgments it made concerning the development
of competition in that market that led it to grant pricing flexibility to carriers such as BellSouth.
See Special Access, 12 FCC Red 1994 (2005). To the extent that BellSouth claims it
implemented its revised volume discount plan because of the Commission’s statements in the
Order — rather than to respond to competitive pressures — that would call into question claims
made by BOCs in the Special Access record that the special access market is highly competitive.
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to drive competing rivals from the market. That claim is based on a misreading of section 272.
BellSouth points to nothing in the language, history, or purpose of section 272 to support the
notion that Congress’s concern over discrimination was limited to price squeezes. On the
contrary, the Commission quite reasonably concluded in the Non-Accounting Safeguards Order

that section 272 contains an absolute bar to all forms of discrimination in which a BOC might

favor its affiliate at the expense of competing providers.3 §

BeliSouth fails to confront this

longstanding Commission precedent.

3. BellSouth also attempts to argue that the 90 percent commitment requirement is not

discriminatory. Tt first emphasizes (Br. at 30) that the TSP was facially neutral in that it applied

b

equally to all purchasers and was therefore “the very opposite of ‘discrimination.”™ This misses

the point rightty made by the Commission (Order at §41) (JA 18-19) that facial neutrality does
not always equate to lawfulness, and that a tariff may violate section 272 by virtue of its

discriminatory effect. For this reason, the agency must look to the actual effect of the tariff’s

terms to determine whether discrimination exists.

But nothing in law or common sense says that the only way an unaffiliated special

access customer can challenge a discount plan as discriminatory is to refuse to accept the benefit

38 BellSouth and other BOCs at the time unsuccessfully urged the Commission to adopt a more
lenient interpretation of the section 272 non-discrimination safeguards, but did not seek judicial
review of the Commission’s interpretation. Non-Accounting Safeguards Order at 1 196-97.
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of the discount that is offered and instead pay full rates.

The collapsed telecommunications boom (Br. at 25, 31-32) exacerbated the effect of the
disparate rates on both the BellSouth affiliate and the larger unaffiliated carriers. The

Commission took that into account in its review of the complaint, as it was required to do to

assess the effects of the tariff under current market conditions.

The Commission would have been derelict if it had not considered current
market realities in assessing the effect of the TSP tariff. Rates (or rate structures) that may pass
muster under some economic circumstances may become unlawful when those circumstances
change. Although BellSouth is incorrect in suggesting (Br. at 3, 32) that “the recent turndown in
the telecommunications industry” was a linchpin in the Commission’s decision, it is a factor that
the Commission considered, and rightly so. It was not error for the Commisston to find that the

downturn exacerbated the discriminatory effect of the tariff.
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The Commission also applied its expertise to predict the impact of the 90 percent volume

commitment on BellSouth’s customers — including BellSouth Long Distance — going forward.

Those judgments were reasonable and, as noted above, are entitled to this Court’s deference.*

Id. (JA 13).

Having already found the

skewed discounts to be unlawful, it was reasonable for the Commission to conclude that the 90

3 See BellSouth, 162 F.3d at 1222; see also WorldCom, 238 F.3d at 459 (in affirming FCC’s
pricing flexibility rules, Court accorded deference to agency’s “predictive forecasts” concerning
the development of competition in the special access market). The Order’s focus on the current
and future effect of the TSP, moreover, was fully consistent with AT&T s bifurcation of the
complaint, in which it initially sought only declaratory and injunctive relief while deferring the
question of whether BellSouth might be liable for any retrospective damages.
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percent commitment requirement — an integral component of that unlawful scheme - to be

likewise untawful. Order at 9% 34-35 (JA 15).



CONCLUSION

The petition for review should be denied.
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5 U.S.C.A. § 706

United States Code Annotated Currentness
t Organization and Employees {Refs & Annos)

Title 5. Governmen
es Generally

*g part I. The Agencl
~@ Chapter 7. Judicial Review (Refs & Annos)
»g 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant
guestions of law, interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court shall-- '
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity; ’

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law; '

evidence in a case subject to sections 556 and 557 of this title or

(E) unsupported by substantial
otherwise reviewed on the record of an agency hearing provided by statute; or ‘
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the

reviewing court.
regoing determinations, the court shall review the whole record or those parts of it

in making the fo
cited by a party, and due account shall be taken of the rule of prejudicial error.



28 U.S.C.A. § 2342

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

~g part V1. Particular Proceedings
g Chapter 158. _Orders of Federal Agencies; Review (Refs & Annos)
wg 2342, Jurisdiction of court of appeals

The court of appeals (other than the United States Court of A i '
urt Gf dbpree - - ppeals for the Federal Circui
exclusive jurisdiction to enjoin, set aside, suspend (in whole or in part), or to determine t;)ehfasi;d;ty

of--
(1) all final orders of the Federal Communicati feai . )
of title 47 ications Commission made reviewable by section 402(a
(2) all final orders of the Secretary of Agriculture made under chapters .
orders issued under sections 210(e), 217a, and 499g(a) of title 7-p ers 9 and 20A of title 7, except
(3) all rules, regulations, or final orders of-- !
(A) the secretary of Transportation issued pursuant to section 2 9, 37, 0r4d
) 1 Of the S i
1916 (46 U.S.C. App. 802, 803, 808, 835, 839, and 84 [ENAJ)'or’purSuant to part Bh;;:pCmngct,
subtitle IV, subchapter 11I of chapter 311, chapter 313, or chapter 315 of titie 49; and or
(B) the Federal Maritime Commission issued pursuant to-- . o :
(1) section 19 of the Merchant Marine Act, 1920 (46 U.S.C. App. 876);
(ii) section 14 or 17 of the Shipping Act of 1984 (46 U.S.C. App. 1713 or 1716); or
2(d) or 3(d) of the Act of November 6, 1966 (46 U.S.C, App. 817d & or 817e(d

(iii) section

[FN2];

[(iv) and (v) Redesignated (ii) and (iii}]
(4) all final orders of U
(5) all rules, regulations,

section 2321 of this title;
ction 812 of the Fair Housing Act; and

(6) ali final orders under se
ctions described in section 20114(c) of title 49.

(7) all final agency a
risdiction is invoked by filing a petition as provided by section 2344 of this title.

he Atomic Energy Commission made reviewabl
. e by section 2239 of title 42;
or final orders of the Surface Transportation Board made reviewa:tl: :3 ’

Ju



_ 28 U.S.C.A. § 2344

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

g part V1. Particular Proceedings
r 158. Orders of Federal Agencies; Review (Refs & Annos)

“& Chapter 126.
=g 2344. Review of orders; time; notice; contents of petition; service

order reviewable under this chapter, the agency shall promptly give notice

thereof by service or publication in accordance with its rules. An i

e . - . Any party aggrieved by th

may, w_lthm 60 days after its entry, file a petition to review the order in the court ofyappzsga\fvg;der
venue lies. The action shall be against the United States. The petition shall contain a concise e

staternent of--

On the entry of a final

(1) the nature of the proceedings as to which review is sought;
(2) the facts on which venue is based;
(3) the grounds of which relief is sought; and
(4) the relief prayed.
attach to the petition, as exhibits, copies of the order, report, or decision of the

The petitioner shall
hall serve a true copy of the petition on the agency and on the Attorney General

agency. The clerk s
by registered mail, with request for a return receipt.



47 U.S.C.A. § 201

s Code Annotated Currentness
hs, Telephones, and Radiotelegraphs

Title 47. Telegrap
or Radio Communication (Refs & Annos)

Chapter 5. Wire
g subchapter II. Common Carriers {Refs & Annos}

~g part 1. Common Carrier Regquiation
=»§ 201. Service and charges

United State

(a) It shall be the duty of every common carrier enga
ish such communication service up

wire or radio to furn
ders of the Commission, in cases W

accordance with the or
uch action necessary or desirable in the pu

hearing, finds s !
connections with other carriers, to establish through routes an
divisions of such charges, and to establish and provide facilities an

through routes.

ged in interstate or foreign communication by
on reasonable request therefor; and, in

here the Commission, after opportunity for
blic interest, to establish physical

d charges applicable thereto and the

d regulations for operating such

ions for and in connection with such
and any such charge, practice, classification, or
be unlawful: Provided, That communications

practices, classifications, and regulat

communication service, shall be just and reasonable,

regutation that is unjust or unreascnable is declared to
by wire or radio subject to this chapter may be classified into day, night, repeated, unrepeated, letter,

commercial, press, Government, and such other classes as the Commission may decide to be just and
reasonabfe, and different charges may be made for the different classes of communications: Provided
further, That nothing in this chapter or in any other provision of law shall be construed to prevent a
cornmon carrier subject to this chapter from entering into or operating under any contract with any
common carrier not subject to this chapter, for the exchange of their services, if the Commission is of
the opinion that such contract is not contrary to the public interest: Provided further, That nothing in
this chapter or in any other provision of law shali prevent a common carrier subject to this chapter
from furnishing reports of positions of ships at sea to Newspapers of general circulation, either at a
nominal charge or without charge, provided the name of such commeon carrier is displayed along with
such ship position reports. The Commission may prescribe such rules and regulations as may be
necessary in the public interest to carry out the provisions of this chapter.

(b) All charges,



.47 U.S.C.A. § 202

United States Code Annotated Currentness
Title 47. Telegraphs, Telephones, and Radiotelegraphs
Chapter 5. Wire or Radio Communication (Refs & Annos)

~g subchapter II. Common Carriers (Refs & Annos)
"g part 1. Common Carrier Regulation
=g 202. Discriminations and preferences

(a) Charges, services, etc.

1t shall be unlawful for any common carrier to make any unjust or unreasonable discriminati

charges, practices, c;lassaﬁcations, regulations, facilities, or services for or in conneCt_r;m:natlop in

communication service, directly or indirectly, by any means or device, or to make orlo"" with like

or t{nreasonabie_preference or advantage to any particular person, cia;ss of persons Og'\;e any undue

subject any particular person, class of persons, or locality to any undue or unreaso;;a;ie(');?s}'t:éiﬁ;?
’ r

disadvantage.

(b) Charges or services included
Charges or services, whenever referred to in this chapter, include charges for, or services in
’ . ¥
e of common carrier lines of communication, whether derived from wire or

connection with, the us
radio facilities, in chain broadcasting or incidental to radio communication of any kind

(c) Penalty
Any carrier who knowingly violates the provisions of this section shali f i

orfeit to the United
sum of $6,000 for each such offense and $300 . States the
offense. - $300 for each and every day of the continuance of such



47 U.S.C.A. § 203

United States Code Annotated Currentness
Telephones, and Radiotelegraphs

Titie 47. Telegraphs,
Chapter 5. wire or Radio Communication (Refs & Annos
~g sybchapter II. Common Carriers (Refs & Annos

g part I. Common Carrier Regulation
w»g 203. Schedules of charges

(2) Filing; public display

n carrier, except connecting carriers, shall, withi ' i
Commission shall designate, file with the Commission and :,t,.ig; Z‘j&hk’:ea;"of;aeﬁi ;:_mz = the
schfadutes sh0\_~ing all charges for itself and its connecting carriers for interstate ang fi IC_mspectmn
radio commumﬂcation between the different points on its own system, and between oreign v\.iire or
system and points on the system of its connecting carriers or points on the system ?;?mts on s own
carrier subject to this chapter when a through route has been established, whether Sua:y r?ther
joint or separate, and showing the classifications, practices, and reg ulatio;as affectin G (|:-. b
Such schedules sh?li-contai{a such other information, and be printed in such form a,?dsgc charges.
kept open for public inspection in such places, as the Commission may by "egulat'ign e _Posted and
each such schedule shall give nqtice of its effective date; and such common carrier s?::ﬁ“;,'fe,-and

ts connecting carriers, and such connecting carriers shall keep such (;22':2;:: "

schedules to each of i
open for inspection in such public places as the Commission may require.

Every comimo

(b) Changes in schedule; discretion of Commission to modify requirements

| be made in the charges, classifications, regulations, or practices which have bee
e hundred and twenty days notice to the Commission and to then

(1) No change shal
n such information as the Commission may by

so filed and published except after on
public, which shall be published in such form and contal

regulations prescribe.

(2) The Corimission may, in its discretion and for good cause sho

- j , wn, modify any n
by or under the authority of this section either in particular instances or by g:eneraii?;zre raner? made
special circumstances or conditions except that the Commission may not require the noncepgéﬁigie o

specified in paragraph (1) to be more than one hundred and twenty days.

{(¢) Overcharges and rebates
authority of this chapter, shall engage or participate

a;ion unless schedules have been filed and published in accordance with th

hapter and with the regulations made thereunder; and no carrier shaln e

demand, collect, or receive a greater or less or different compensation for such communi (1), charge,
nection therewith, between the points named in any such schedule t%’:gi?\g"éh‘i;f‘r;z;

any service in con
specified in the schedule then in effect, or (2) refund or remit b

-~ y any means or devi i
the charg_;es .so specified, or (3) extend to any person any privileges or facilities ir?g'gshany portion of
communication, or employ or enforce any classifications, regutations, or practices affecting such

charges, except as specified in such schedule.

No carrier, unless otherwise provided by or under

in such communic
provisions of this ¢

(d) Rejection or refusal
and refuse to file any schedule entered for filing which does not pro\}ide

The Commission may reject
ffective da;e. Any schedule so rejected by the Commission shall be void

and give jawful notice of its €



and its use shall be unlawful.

(e) Penalty for violations

ure or refusal on the part of any carrier to comply with the isi i i

car provisions of this section or
on or order made by the Commission thereunder, such carrier shall forfeit to the United
0 for each such offense, and $300 for each and every day of the continuance

in case of fail

of any regulati
States the sum of $6,00

of such offense.

" i e S E



47 U.S.C.A. § 208

United States Code Annotated Currentness
Title 47. Telegraphs, Telephones, and Radiotelegraphs
Chapter 5. Wire or Radio Communication (Refs & Annos)
=@ Subchapter II. Common Carriers (Refs & Annos)
=g part 1. Common Carrier Regulation
=5 208. Complaints to Commission; investigations; i : .
appeal of Srdor concluding investig;tione tigations; duration of investigation;

any body politic, or municipal organization, or State commission, ¢ ' i

mitted to be done by any common carrier subject to this chapt'er??:wp::?;‘tlragvgflt‘
of, may apply to said Commission by petition which shall briefly state the f ‘;2
t of the complaint thus made shall be forwarded by the Commission to s ; '
common carrier, who shall be called upon to satisfy the complaint or to answer the same in i
within a reasonable time to be specified by the Commission. If such common carrier within t:”ti.ng
specified shall make reparation for the injury alleged to have been caused, the common carri e time
pe relieved of liability to the complainant only for the particular violation of law thus com Iali‘::’.'r d5h3”
such carrier or carriers shall not satisfy the complaint within the time specified or there sﬁai! o
to be any reasonable ground for investigating said complaint, it shall be the duty of the Com il
to investigate the matters complained of in such manner and by such means as it shall de mission
No complaint shall at any time be dismissed because of the absence of direct damage to tt?;n proper.

complainant.

(a) Any person,
anything done or O
of the provisions there
whereupon a statemen

¢ as provided in paragraph (2), the Commission shall, with respect to any investigation

ion of the lawfulness of a charge, classification, regulation, or practice, issue an order

(b)(1) Excep
ths after the date on which the complaint was filed.

under this sect
concluding such investigation within 5 mon

th respect to any such investigation initiated prior to November 3, 1988
’ ’

(2) The Commission shall, wi
issue an order concluding the investigation not later than 12 months after November 3, 1988
¥ .

juding an investigation under paragraph (1) or (2) shall be a final order and may

(3) 'Any order conc
be appealed under section 402(a) of this title.



47 U.S.C.A. § 251

United States Code Annotated Currentness
Title 47. Telegraphs, Telephones, and Radiotelegraphs

Chapter 5. Wire or Radio Communication (Refs & Annos)
g subchapter II. Common Carriers (Refs & Annos)
=g part 11. Development of Competitive Markets (Refs & Annos)

mwg 251. Interconnection

(a) General duty of telecommunications carriers

Each telecommunications carrier has the duty--

nnect directly or indirectly with the facilities and equipment of other

(1) to interco
ers; and

relecornmunications carri
functions, or capabilities that do not comply with the guidelines

(2) not to install network features,
and standards established pursuant to section 255 or 256 of this title.

(b) Obligations of all local exchange carriers

Each local exchange carrier has the following duties:

(1) Resale
not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations

‘The duty
f its telecommunications services.

on, the resale ©
(2) Number portability

to the extent technically feasible, num
bed by the Commission.

ber portability in accordance with

The duty to provide,
requirements prescri

(3) Dialing parity
e dialing paﬁty to competing providers of telephone exchange service and
e, and the duty to permit all such providers to have nondiscriminatory access to

The duty to provid
and directory i_isting, with no

telephone toll servic
telephone numbers, operator services, directory assistance,

unreasonable dialing delays.

(4) Access to rights-of-way
nduits, and rights-of-way of such carrier to

 The duty to afford access to the poles, ducts, co
ices on rates, terms, and conditions that are

competing providers of telecommunications serv
consistent with section 224 of this titie.

(5) Reciprocal compensation

establish reciprocal compensation arrangements for the transport and termination of

The duty to
telecommunications.

{c) Additional obligations of incumbent focal exchange carriers
In addition to the duties contained in subsection (b) of this section, each incumbent local exchange

carrier has the following duties:



(1) Duty to negotiate

gotiate in good faith in accordance with section 252 of this title the particular terms
f agreements to fulfill the duties described in paragraphs (1) through (5) of
his section and this subsection. The requesting telecormmunications carrier also
tiate in good faith the terms and conditions of such agreements.

The duty to ne
and conditions ©
subsection (b) of t
has the duty to nego

(2) Interconnection
rovide, for the facilities and equipment of any requesting telecommunications carrier,

interconnection with the local exchange carrier's network--
(A) for the transmission and routing of telephone exchange service and exchange access;

(B) at any technically feasible point .within the carrier's network;
least equal in quality to that provided by the local exchange carrier to itself or to

(C) that is at _ :
any subsidiary, affiliate, or any other party to which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in
accordance with the terms and conditions of the agreement and the requirements of this section

and section 252 of this_ title.

(3) unbundled access

to any requesting telecommunications carrier for the provision of a :
nondiscriminatory access to network elements on an unbundled basis
at any technically feasible point on rates, terms, and conditions that are just, reasonable, and"
nondiscriminatory in accordance with the terms and conditions of the agreement and the
requirements of this cection and section 252 of this title. An incumbent local exchange carrier shall
provicie' such unbundied network elements in a manner that allows requesting carriers to combine

such elements in order to provide such telecommunications service,

The duty td P

The duty to provide, :
telecommunications service,

(4) Resale

e duty--
Th(A) 1:0y offer for resale at wholesale rates any telecommunications service that the carrier provides
at retail to subscribers who are not telecommunications carriers; and
(B) not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on,
the resale of such telecommunications service, except that a State commission may, consistent
Commission under this section, prohibit a reseller that obtains

with regulations prescribed by the
a telecommunications service that is available at retail only to a category of

at wholesale rates
subscribers from offering such service to a different category of subscribers,

(5) Notice of changes -
e of changes in the information necessary for the

hat local exchange carrier's facilities or networks, as well
bility of those facilities and networks.

vide reasonable public notic
d routing of services using t
hanges that would affect the interopera

The duty to pro
transmission an
as of any other €

(6) Collocation

on rates, terms, and conditions that are just, reasonable, and
al collocation of equipment necessary for interconnection or access to

unbundled network elements at the premises of the local exchange carrier, except that the carrier
may provide for virtual coliocation if the locail exchange carrier demonstrates to the State
commission that physical collocation is not practical for technical reasons or because of space

limitations.

The duty to provide, :
nondiscriminatory, for physic

(d) Implementation



(1) In general
& months after February 8, 1996, the Commission shall complete all actions necessary to

Wwithin
establish regulations to implement the requirements of this section.

(2) Access standards

what network elements should be made available for purposes of subsection (c)(3)
Commission shall consider, at a minimum, whether--

h network elements as are proprietary in nature is necessary; and

provide access to such network elements would impair the ability of the
seeking access to provide the services that it seeks to offer.

In determining
of this section, the
(A) access to suc

(B) the failure to
telecommunications carrier

ation of State access regulations

o implement the requirements of this section, the
or policy of a State

(3) Preserv

In prescribing and enforcing regulations t
Commission shall not preclude the enforcement of any regulation, order,
commission that-- , _

and interconnection obligations of local exchange carriers;

(A) establishes access
(B) is consistent with the requirements of this section; and
(C) does not substantially prevent implementation of the requirements of this sect

purposes of this part.

ion and the

(é) Numbering administration

(1) Commission authority and jurisdiction

r more impartial entities to administer

ons numbering and to make such numbers available on an equitable basis. The

| have exclusive jurisdiction over those portions of the North American Numbering
the United States. Nothing in this paragraph shall preclude the Commission
commissions or other entities ali or any portion of such jurisdiction.

The Cbmmission shall create or designate one o

telecommunicati
Commission shal
plan that pertain to
from delegating to State

(2) Costs
mmunications numbering administration arrangements and number

The cost of establishing teleco
arriers on a competitively neutral basis as

portability shall be borne by all telecommunications C
determined by the Commission.

(3) Universal emergency telephone number

“The Commission and any agency or entity to which the Commission has delegated authority under
this subsection shall designate 9-1-1 as the universal emergency telephone number within the
propriate authorities and requesting assistance. The

United States for reporting an emergency to ap
designation shall apply to both wireline and wireless telephone service. In making the designation,
the Commission (and any such agency or entity) shall provide appropriate transition periods for

areas in which 9-1-1 is not in use as an emergency telephone number on October 26, 1999..

(" Exemhtions, suspensions, and modifications

(1) Exemption for certain rural telephone companies

(A) Exemption

Subsection (c) of this section shali not apply to a rural telephone company until (i} such company



na fide request for interconnection, services, or network elements, and (ii) the '

State commission determines (under subparagraph (B)) that such r i
' ; - equest is not undul
economically burdensome, IS technically feasible, and is consistent with section 254 of ¥his title

(other than subsections (b)(7) and (c)(1)(D) thereof).

has recelved a bo

(B) State termination of exemption and implementation schedule

a bona fide request of a rural telephone compan for inter i
ts shall submit a notice of its request to the 2ta;/e com mis(;?;}rtegthi:rgt:;v e
_ duct an inquiry for the purpose of determining whether to terminate th

exemption under subparagraph (A). Within 120 days after the State commission receives i‘ :
the request, the State comrnission shall terminate the exemption if the request is not undn|0 ice of
economically burdensome, is technically feasibie, and is consistent with section 254 of th‘su thl
(other than subsectuons_(b)(?) and (c)(1)(D) thereof). Upon terminationMrﬂptio:\ E se

hall establish an implementation schedule for compliance with the request th'ai istate

commission s
consistent in time and manner with Commission regulations.

The party making
or network elemen
commission shall con

(C) Limitation on exemption
s paragraph shall not apply with respect to a request under -

subsection (c) of this section, from a cable operator providing video i

h e ) programiming, i
p_ro\f'fde any telecommunications service, in the area in which the rural tzieph Onegcoar;:'t: as;.'ekmg to
provides video programming. ‘The limitation contained in this subparagraph shall not ap |Y to
rural telephone company that is providing video programming on February 8, 1996. ply o8

The exemption provided by thi

(2) Suspensibns and modifications for rural carriers

th fewer than 2 percent of the Nation's subscriber lines installed in the

e commission for a suspension or modification of the

nts of subsection (b} or (c) of this section to telephone

h petition. The State commission shatl grant such petition
the State commission determines that such suspension

A local exchahge carrier wi
aggregate nationwide may petition a Stat

application of a requirement or requireme
exchange service facilities specified in suc
to the extent that, and for such duration as,

or modification--
(A) is necessary--
(i) to avoid @ significant adverse economic impact on users of telecommunicati i
(ii) to avoi
(iii) to avoi
(B)is consistent with the pu
sgi_on shall apt upon any petition filed under this paragraph within 180 days after
tition. Pending such action, the State commission may suspend enforcement of
nts to which the petition applies with respect to the petitioning

d imposi{'ag a requirement that is unduly economicatly burdensonie* or
d imposing a requirement that is technically infeasible; and '
blic interest, convenience, and necessity.

The State commi
receiving such pe
the requirement O requireme
carrier or carriers.
(g) Continued enforcement of exchange access and Interconnection requirements
On and after February 8, 1996, each local exchange carrier, to the extent that it provides wireline
information access, and exchange services for such access to

services, shall provide exchange access,
interexchange carriers and information service providers in accordance with the same equal acce
and nondiscriminatory interconnection restrictions and obligations (including receipt of compensaiison)

~that apply to such carrier on the date immediately receding Februa
consent decree, or regulation, order, or policy of thz Commigssion, urgglss'uf:?lgfegtzic«j:cégzgyaggurt order.
obligations are expiic.itiy superseded by regulations prescribed by the Commission after Feb

1996. During the period beginning on February 8, 1996 and until such restrictions and obli rt;fﬁ'y 8,
so superseded, such restrictions and obligations shall be enforceable in the same manner agsa ons are

regulations of the Ccommission.



. {(h). Definition of incumbent local exchange carrier

(1) Definition
For purposes of this section, the term 'incumbent local exchange carrier’ means, with respect t
' 0 an

area, the local exchange carrier that--
(A) on February 8, 1996, provided telephone exchange service in such area; and
[

(B)(i) on February 8, 1996, was deemed to be a member
: ’ of the exchan i :
ijrspant to section 69.601(b) of the Commission's regulations (47 C.F.Rgesgaggf;bifoc'ation
(ii) is a person or entity that, on or after February 8, 1996, became a su-cces:sor or a;s?;n of
' a

member described in clause (i).
{2) Treatment of comparabie carriers as incumbents

The Commission may, by rule, provide for the treatment of a local exchange carrier (or class
or

category thereof) as an incumbent local exchange carrier for i
) 1t fote purposes of th .
(A) §uch carrier occupies a position in the market for teiephonz excha’ngos:Sszl('evc‘:gm3 i'fh' :
that is comparable to the position occupied by a carrier described in paragraph ( f \:v;t wanarea
(B) such carrier has substantially replaced an incumbent local exchange carrier d;;cribed in

paragraph (1); and
is consistent with the public interest, convenience, and hecessity and the

(C) such treatment
purposes of this section.

(i) Savings provision
Nothing in this section shall be construed to limit or otherwise affect the Commission's authority
: i

under section 201 of this title.
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=»g 271. Bell operating company entry into interLATA services

(a) General limitation
Neither a Bell operati ng company, nor any affiliate of a Bell operating company, may provide
pt as provided in this section. _

interLATA services exce

(b) InterLATA services to which this section app'lies

(1) In-region services
f that Bell operating company, may provide intert ATA
fined in subsection (i) of this section) if the

A Bell operating company, oF any affiliate o
for such State under subsection (d)(3) of

services originating in any of its in-region States {as de
Commission approves the application of such company

this section.

(2) Out-of-region services

A Bell bperating company, or any affiliate of that
services originating outside its in-region States a

this section.

Bell operating company, may provide interLATA
fter February 8, 1996, subject to subsection (j) of

(3) Incidental interLATA services

any, or any affiliate of a Bell opera

ting company, may provide incidental
defined in subsection (g) of this section) originatin

A Bell operating comp _
interLATA services (as g in any State after

February 8, 1996.

(4) Termination
Bell operating company.or any of its affiliates from providing

section prohibits a
subject to subsection (j) of this section,

Nothing in this :
termination for interLATA services,

{c) Requirements for providing certain in-region interLATA services

(1) Agreement or statement

any meets the requi
ubparagraph (B) of t

A Bell operating comp rements of this paragraph if it meets the requirements of
subparagraph (A) or s his paragraph for each State for which the authorization
is sought.

(A) Presence of a facilities-based competitor

eets the requirements of this subparagraph if it has entered into one
that have been approved under section 252 of this title specifying

r which the Bell operating company is providing access and
work facilities of one or more unaffiliated

A Bell operating company m
or more binding agreements

the terms and conditions unde
interconnection to its network facilities for the net



ting providers of telephone exchange service (as defined in section 153(47)(A) of tﬁis title
ange access) to residential and business subscribers. For the purpose of this '

subparagraph, such telephone exchange service may be offered by such competing providers
either exclusively over their own telephone exchange service facilities or predominantly over their
own telephone exchange service facilities in combination with the resale of the
telecommunications services of another carrier. For the purpose of this subparagraph, services
provided pursuant to subpart K of part 22 of the Commission's regulations (47 C.F,R.’22.991 et

seq.) shall not be considered to be telephone exchange services,

- compe
hut exciuding exch

(B) Failure to request access
ents of this subparagraph i‘f, after 10 months after
sted the access and interconnection described in

< before the date the company makes its

A Bell operating company meets the requirem
February 8, 1996, no such provider has reque

subparagraph (A) before the date which is 3 month

application under subsection (d)(1) of this section, and 2 statement of the terms and conditions

that the company generally offers to provide such access and interconnection has been approved

or permitted to take effect by the State commission under section 252(f) of this title. For purposes
hall be considered not to have received any

of this subparagra ph, a Bell operating company s
request for access and interconnection If the State commission of such State certifies that the onl
provider or providers making such a request have (i) failed to negotiate in good faith as required Y
by section 252 of this title, or (i} violated the terms of an agreement approved under section 252
provider's failure to comply, within a reasonable period of time, with the

of this title by the
implementation schedule contained in such agreement.

(2) Specific interconnection requirements

(A) Agreement required
A Bell operating company meets the requirements of this paragraph if, within the State for which

the authorization IS sought--
(i)(1) such company is providing access and interconnection pursuant to one or more
agreements described in paragraph (1)(A), or
(XI) such company Is generally offering access an

described in paragraph ( 1)(B), and _
(ii) such access and interconnection meets the requirements of subparagraph (B} of this

paragraph.

d interconnection pursuant to a statement

(B) Competitive checklist

Access of interconnection provided or generally offere
telecommunications carriers meets the requirements o
interconnection includes each of the following:

(i) Interconnection in accordance with the requirements of sections 251(c)(2) and 252(d){1) of

this title.
(ii) Nondiscriminatory access to network elements

sections 251(c)(3) and 252(d)(1) of this title.
conduits, and rights-of-way owned or

(iii) Nondiscriminatory access to the poles, ducts,
controlled by the Bell operating company at just and reasonable rates in accordance with the

requirements of section 224 of this title.
loop transmission from the centra

d by.a _Beii operating company to other
f this subparagraph if such access and

in accordance with the requirements of

| office to the customer's premises, unbundled from

(iv) Local
jocal switching or other services.
(v) Local transport from the trunk side of a wireline local exchange carrier switch unbundied
from switching of other services. :
| switching unbundled from transport, local loop transmission, or other services.

{vi) Loca
(vii) Nondiscriminatory access to--

(1) 911 and E911 services;
(11) directory assistance services to allow the other carrier's customers to obtain téflephone



numbers; and
(11I) operato
(viii) White pagd
service.
(ix) Until the date by which telecommunications numbering administration guidelines, plan, or
rules are established, nondiscriminatory access to telephone numbers for assignment’to thé
other carrier's telephone exchange service customers. After that date, compliance with such

guidelines, plan, or rules.
{x) Nondiscriminatory access {o databases and associated signaling necessary for call routing

and completion. :

(xi) Until the date by which the Commission issues regulations pursuant to section 251 of thié
title to require number portability, interim telecommunications number portability through
remote call forwarding, direct inward dialing trunks, or other comparable arrangements, with as
littie impairment of functioning, quality, reliability, and convenience as possible, After tt;at date,

full compliance with such regulations.
(xii) Nondiscri{ninatqry access to such services or information as are necessary to allow the
requesting carrier to implement local dialing parity in accordance with the requirements of

section 251(b)(3) of this title. _
rrangements in accordance with the requirements of section

{xiii) Reciprocal compensation a

252(d)(2) of this title.
(xiv) Telecommunications services are available for resale in accordance with the requirements

of sections 251(¢ 4) and 252(d)(3) of this title,

r cail completion services.
es directory listings for customers of the other carrier's telephone exchange

(d) Administrative provisions

(1) Application to Commission
On and after February 8, 1996, a Bell operating company or its affiliate may apply to the
uthorization to provide interLATA services originating in any in-region State. The

Commission for @ :
application shall identify each State for which the authorization is sought.

(2) Consultation

(A) Consulitation with the Attorney General

mission shall notify the Attorney General promptly of any application under paragraph
(1). Before making any determination under this subsection, the Commission shall consult with
the Attorney General, and if the Attorney General submits any comments in writing, such
comments shall be included in the record of the Commission's decision. In consultin’g with and
submitting comments to the Commission under this paragraph, the Attorney General shall provide
to the Commission an evaluation of the application using any standard the Attorney General

. considers appropriate. The Commission shall give substantial weight to the Attorney General's
evaluation, but such evaluation shall not have any preciusive effect on any Commission decision

under paragraph (3)-

The Com

(B) Consuitation with State commissions

s subsection, the Commission shall consult with the

ubject of the application in order to verify the .
f subsection {c) of this section.

y determination under thi

of any State that isthe s
Bell operating company with the requirements o

Before making an
State commission
compliance of the

(3) Determination
Not later than 90 days after receiving an application under paragraph (1), the Commission shall
issue a written determination approving or denying the authorization requested in the application
for each State. The Commission shall not approve the authorization reguested in an applic;ation



submitted under paragraph (1) unless it finds that--

(A) the petitioning Bell operating compan has m i i .

(A e P pany .et the requirements of subsection (c)(1) of this
(i) with respect to access and interconnection provided i '

/ - pursuant to subsection (c)(1){A ‘thi
section, has fully implemented the competiti ist i i J(A) of this
se petitive checklist in subsection (c)(2}(B) of this section;
(i) with respect to access and interconnection generall

_ _ y offered pursuant
subsection (c){1X B) of this section, such statement offers ali of tge items ;?c?uztea;i: ter?e: nder

competitive checklist in subsection (c)(2)(B) of this section;
authorization will be carried out in accordance with the requirements of section

(B) the requested

272 of this title; and
(C) the requested authorization is consistent with the public interest, convenience ‘and necessity
r .

The Commission shall state the basis for its approval or denial of the application

(4) Limitation on Commission

may not, by rule or otherwise, limit or extend the terms used in the competitive

The Commission _
in subsection (c)(2)(B) of this section.

checklist sat forth

(5) Publication
ter than 10 days after issuing a determination under paragraph (3), the Commission shall

Not la
publish in the Federal Register a brief description of the determination.

(6) Enforcement of conditions

(A) Commission authority
If at any time after the approval of an application under
; o paragraph (3), the Commi

determines that a Bell operating company has ceased to meet any of the conditicrarr‘:ss s:g n.
suc_h fapprovai, the Commission may, after notice and opportunity for a hearing-- quired for

g ‘))ISSUE an order ?o such company to correct the deficiency;

ii) impose a pena ty on such company pursuant to subch
(iii) suspend or revoke such approval. apter V of this chapter; or

(B) Receipt and review of complaints

blish procedures for the review of complaints concerning failures by Bell |
required for approval under paragraph (3}. Unless the
h complaint within 90 days.

The Commission shall esta
operating companies to meet conditions
parties otherwise agree, the Comrnission shall act on suc

(e) Limitations

(1) Joint marketing of local and long distance services

until a Bell operating company is authorized pursuant to subsecti
) e X . on (d) of this secti :
mte_erATA services in an in-region State, or until 36.months have pass&zzd since Fe;t;gg tosp"fwde
whichever is earlier, 2 .teiecommunicayio:as carrier that serves greater than 5 percent g tr;e :9{?, '

lines may not jointly market in such State telephone exchange service ation's

presubscribed access
obtained from such company pursuant to section 251(c)(4) of this title with interLATA services

offered by that telecommunications carrier.

(2) IntraLATA toil dialing parity



(A) Provision required
provide interLATA services under subsection (d) of

A Bell operating company granted authority to
hout that State coincident with its

this section shall provide intralLATA toll dialing parity throug
exercise of that authority.

(B) Limitation

_ ates that have issued an order by December 19, 19

1| open'atmg company tp implement intralATA toll dialing parity, a Staté ma?f’not
operating company to implement intralLATA toll dialing parity in that State before a
pany has been granted authority under this section to provide interLATA

that State or before 3 years after February 8, 1996, whichever is earlier
ate from issuing an order requiring intralLATA toll '
h date so long as such order does not take effect

Except for single-LATA States and 5t

requiring @ Be
require a Bell
Bell operating COM
services originating in
Nothing in this subparagraph precludes a St
dialing parity in that State prior to either suc
until after the earlier of either such dates.

viously authorized activities

Neither subsection (2) of this section nor section 273 of this title shall i ‘ting

_ ‘ _ prohibit a Bell o

company or affiliate from engaging, at any time after February 8, 1996, in any activitypgats-inggextent
d conditions contained in, an order entered by the United

authorized by, and subject to the terms an
pursuant to section VII or VIII(C) of the AT&T

States District Court for the District of Columbia
Consent Decree if such order was entered on or before February 8, 1996, to the extent such order is

mot reversed or vacated on appeal. Nothing in this subsection shall b
" el ; - e construed to i
terms or conditions on, an activity in which a Bell operating company is otherwise aﬁ?x;;-itz):eéotémpose

engage under any other provision of this section.

(F) Exception for pre

(g) "Incidental interLATA services" defined

this section, the term "incidental interLATA servicés“ means the interLATA provision

For purposes of
y or its affiliate--

by a Bell operating compan
(1)(A) of audio programming, video programming, or other programmi . )
such services of such company or affiliate; prog ming services to subscribers to
(B) of the capability for interaction by such subscribers to select or respond :

. . ) tos
programming, wdeOfpi‘Ogrammmg, or other programming services; P uch audio
(C) to distributors of au io programming or video programming that such co
e 1§ . mpany o i
or controls, or IS jicensed by the copyright owner of such programming {or by apn a:si;:efg l:;‘tzu%“l:ns

owner) to distribute; or

(D) of alarm monitoring services; : .
ces or Internet services over dedicated facilities to or for

(2) of two-way interactive video servi
elementary and secondary schools as defined in section 254(h)(5) of this title;
r

(3) of commercial mobile services in accordance with section 332(c) of this title and with the

regulations prescribed by the Commission pursuant to paragraph (8) of such i
: . - section;
(4) of a service that permits a customer that is located in one LATA to retrieve store'd information

from, or file information for storage in, information storage facilities of such company that are

located in another LATA;

{5) of signaling information used in connection with the provision of tele X

exchange access by a local exchange carrier; or provis phone exchange services or

(6) of network control signaling information to, and receipt of such signaling information from
I

common carriers offering interLATA services at any location within the area in which such Bell
operating company provides telephone exchange services or exchange access.

(h) Limitations

The provisions of subsection (g) of this section are intended to be narrowly construed. The interLATA



_services provided under subparagraph (A), (B), or (C) of subsecti : . ) o
to those intertLATA transmissions incident)al (to)the éro)vision b; (;tlggli(cgn;):(elr;t?;;h;;;epc;:}maar? hm“‘?{?d
of video, audio, and other programming services that the company or its affiliate is en Z} Fdlt_s affiliate
providing to the public. The Commission shall ensure that the provision of services aut?]o?'ﬁz c||n
section by a Bell operating company or its affiliate will not adversely aeffeg:der

subsection (g) of this
telephone exchange service ratepayers or competition in any telecommunications market

{i) Ad_ditional definitions

As used in this section--

(1) In-region State
The term "in-region State"” means a State in which a Bell operating company or any of its afﬁ'uate
line telephone exchange service pursuant to the reorganization pla?\

was authorized to provide wire
approved under the AT&T Consent Decree, as in effect on the day before February 8, 1996
) ‘ . )

(2) Audio pro;;ramming services
naudio programming services™ means programming provided by, or generally considered

‘The term
parable to programming provided by, a radio broadcast station.

to be com

(3) video programming services; other programming services

Ty 43 ' . )
video programming service" and "other programming services" have the same meanin
ings

The terms
r section 522 of this title.

as such terms have unde

(j) Certain service applications treated as in-region service applications

< of this section, a Bell operating company application to provide 800 service, private line

For purpose
heir equivalents that--

service, or t
(1) terminate in an in-region State of that Bell operating compan and
(2) aliow the called party to determine the interLATA carrier, pany, .

shall be considered an in-region service subject to the requirements of subsection (b){1} of this

section.
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(a) Separate. affiliate req uired for competitive activities

(1) In general _
A Bell operating company (including any affiliate) which is a local exchange carrler that is subject to
of section 251(c) of this title may not provide any service described in paragraph

the requirements
(2) uniess it provides that service through one or more affiliates that-- .
from any operating company entity that is subject to the requirements of section

(A) are separate

251(c) of this titie; and
(B) meet the requirements of subsection (b) of this section.

(2) Services for which a separate affiliate is required
es for which a separate affiliate is required by paragraph (1) are:

The servic SEE
(A) Manufacturing activities (as defined in section 273(h) of this title).
other than--

(B) Origination of interLATA telecommunications services,
0 incidental interLATA services described in paragraphs (1), (23, (3), {(5), and (6) of section

271(g) of this title; _
n services described in section 271(b)(2 of this title; or

(it) out-of-regic
(iii) previously authorized activities described in section 271(f) of this title.
ronic publishing (as defined in section 274(h)

(C) InterLATA information services, other than elect
of this title) and alarm monitoring services (as defined in section 275(e of this title).

tructural and transactional requirements

(b) S

The separate affiliate required by this section--

dently from the Bell operating company;
and accounts in the manner prescribed by the Commission which

(1) shall operate indepen
and accounts maintained by the Bell operating company

(2) shall maintain books, records,

shall be separate fro

of which it is an affiliate;
(3) shall have separate officers, directors, and employees fr

it is an affiliate; )
in credit under any arrangement that would permit a creditor, upon default, to

(4) may not obta

have recourse to the assets of the Bell operating company; and

(5) shall conduct all transactions with the Bell operating company of which itis an affiliate on an
arm's length basis with any such transactions reduced to writing and availabie for public inspection.

m the books, records,
om the Bell operating company of which

() Nondiscrimination safeguards

In its dealings with its affiliate described in subsection (a) of this section, a Bell operating .company--
nd any other entity in the provision or

minate between that company or affiliate a
in the establishment of standards;

facilities, and information, or

ad in subsection () of this section in
d by the Commission.

(1) may not discri ;
procurement of goods, services,

and
unt for all transactions with an affiliate describ

(2) shall acco L
accordance with accounting principles designated or approve



'(d) Biennial audit

(1) General requirement
red to operate a separate affiliate under this section shali obtain and pay for a joint

Federal/State audit every 2 years conducted by an independent auditor to determine whether such
company has complied with this section and the reguiations promulgated under this section, and
particularly whether such company has complied with the separate accounting reqguirements under

subsection (b) of this section.

A company requi

d to commission; State commissions

ubmit the results of the audit to the Commission and
h the company audited provides service, which shall
bmit comments on the final

(2) Results su bmitte

The auditor described in paragraph (1) shall s
to the State com missiqn of each State in whic
make such results available for public inspection. Any party may su

audit report.

(3) Access t0 documents

conducting audits and reviews under this subsection-- :
ndent auditor, the Commission, and the State commission shall have access to the

_ f each company and of its affiliates necessary to verify
transactions conducted with that company that are relevant to the specific activities permitted

under this section and that are necessary for the regulation of rates; _
(B) the Commission and the State commission shall have access to the working papers and
supporting materials of any auditor who performs an audit under this section; and

(C) the State commission shall implement appropriate procedures to ensure the protection of any

proprietary information submitted to it under this section.

For purposes of
(A) the indepe
financial accounts and records 0

(e) Fulfillment of certain requests
A Bell operating company and an affiliate that is subject to the requirements of section 251(c) of this

titie

any requests from an unaffiliated entity for telephone exchange service and
ss within a period no longer than the period in which it provides such telephone

and exchange access to itseif or to its affiliates; '

de any facilities, services, or information concerning its provision of exchange
described in subsection (a) of this section unless such facilities, services, or

f interLATA services in that market on the 'same

(1) shall fulfill
exchange acce
exchange service
(2) shall not provi

access to the affiliate
information are made available to other providers o

terms and conditions;
friliate described in subsection (a) of this section, or impute to itself (if using

(3) shall charge the affi
the access for its provision of its own services), an amount for access to its telephone exchange
service and exchange access that is no less than the amount charged to any unaffiliated

interexchange carriers for such service; and
(4) may provide any interLATA or intralLATA faci
facilities are made available to all carriers att

services or
conditions, and S0 long as the costs are appropriately allocated.

lities or services to its interLATA affiliate if such |
he same rates and on the same terms and

(f) Sunset

long distance

(1) Manufacturing and
The provisions of this section (other than subsection (e) of this section) shall cease to apply with
ufacturing activities or the interLATA telecommunications services of a Bell '

respect to the man



te _such Bell operating ‘company or éﬁy Bell operating
e interLATA telecommunications services under section 271
d by rule or order.

mpany 3 years after the da

liate is authorized to provid
unless the Commission extends such 3-year perio

operating co
company affi
(d) of this title,

(2) InterLATA jnformation services

ther than subsection (e) of this section)

. ‘ shall cease to apply w

tion services of a Bell operating company 4 years after 'Iizgruaitr?; 8
y rule or order. : ’

f this section (0
terLATA informa
Commission extends such 4-year period b

The provisions O
respect to the in
1996, uniess the

(3) Preservation of existing authority

ction shall be construed to limit the-authority of the Commission under any

‘Nothing in this subse
hapter to prescribe safeguards consistent with the public interest
¥

other section of this C
convenience, and necessity.

(g) Joint marketing

es of telephone exchange services

mpany affiliate required by this section ma

' ‘ y not market or sell teie

provided by tr)e Bell olperatmg company unless that company perm‘i)?scgfher
imilar service to market and sell its telephone exchange services

(1) Affiliate sal

A Bell operating cO
exchange services
entities offering the same or s

(2) Bell operating company sales of affiliate services

A Bell operating company may not market or sell interLATA servi i -
1 Ay N ) ice provided by an affili i
thin any of its in-region States until such company is authoriged to plrlc'ifizerequ;red

by this section wi
interLATA services in such State under section 271(d) of this title.

(3) Rule of caonstruction
and sale of services permitted under this subsection shall not be considered to

The joint marketing
violate the nondiscrimination provisions of subsection (c) of this section

(h) Transition
erating company is engaged on February 8, 1996, such

o any activity in which a Bell op
, 1996, to comply with the requirements of this section

with respect t
have one year from February 8

company shall



47 U.S.C.A. § 402

United States Code Annotated Currentness
Title 47. Telegraphs, Telephones, and Radiotelegraphs
@ Chapter 5. Wire or Radio Communication {Refs & Annos)

& Subchapter I_V._ Procedural and Administrative Provisions
=g 402. judicial review of Commission's orders and decisions

(a) Procedure

Any proceeding to enjoin, set aside, annul, or suspend any order of the Commission under this
chapter (except those appealable under subsection (b) of this section) shall be brought as provided by

and in the manner prescribed in chapter 158 of Title 28.

(b) Right to appeal
ken from decisions and orders of the Commission to the United States Court of

Appeals may be ta
trict of Columbia in any of the following cases:

Appeals for the Dis
(1) By any appl icant for a construction permit or station license, whose application is denied by the

Commission. :
(2) By any applicant for the renewal or modification of any such instrument of authori
denied by the Commission. zation whose
authority to transfer, assign, or dispose of any stuch

hts thereunder, whose application is denied by the

application is
(3) By any party to an application for
instrument of authorization, or any rig

Commission.
(4) By any applicant for the permit required by section 325 of this title whose a i

. o ¢ SECLON S pplication has be
denied by the Commission, or by any permittee under said section whose permit has been revokzg

by the Commission.
(5) By the holder of any construction permit or station license which has been i
by the Commission. modified or revoked
(6) By any other person who is aggrieved or whose interests are adversely affected b

; ; : i - any orde
the Commission granting or denying any application described in paragraphs (1), (2),323)’\24)’ a;gf

(9) of this subsection.
(7) By any person upon whom an order to cease and desist has been served under section 312 of

this title.

(8) By any radio operator whose license has been suspended by the Commission.

(9) By any applicant for authority to provide interLATA services under section 271 of this title
whose application is denied by the Commission.

(c) Filing notice of appeal; contents; jurisdiction; temporary orders

Such appeal shall be -t'ake‘n b_y filing a notice of appeal with the court within thirty days from the date
¢ notice is given of the decision or order complained of. Such notice of appeal shall

upon which publi
contain a concise statement of the nature of the proceedings as to which the appeal is taken; a
I

concise statement of the reasons on which the appellant intends to rely, separately stated and -
numbered; and proof of service of a true copy of said notice and statement upon the Commission
Upon filing of such notice, the court shall have jurisdiction of the proceedings and of the questioné
determined therein and shall have power, by order, directed to the Commission or any other party to
the appeal, to grant such temporary relief as it may deem just and proper. Orders granting tem gra
relief may be either affirmative or negative in their scope and application so as to permit either ?he i
maintenance of the status quo in the matter in which the appeal is taken or the restoration of a
position or status terminated or adversely affected by the order appealed from and shall, unless
otherwise ordered by the court, be effective pending hearing and determination of said a;ppeai and
compliance by the Commission with the final judgment of the court rendered in said appeal.



{d) Notice to interested parties; filing of record

ny such notice of appeal the appeliant shall, not later than five da . i

, ys after the filin
fy each person shown by the records of the Commission to be interested in said i
d pendency of the same. The Commission shall file with the court the record
ered, as provided in section 2112 of Title 28.

Upon the filing of a
of such notice, noti

appeal of the filing an
upon which the order complained of was ent

(e) Intervention

Within thirty days after th‘e filing of any such appeal any interested person may intervene and
participate in the proceedings had upon said appeal by filing with the court a notice of intention to
intervene and a verified statement showing the nature of the interest of such party, together with
proof of service of true copies of said notice and statement, both upon appellant an'ci upon the
Commission. Any person who would be aggrieved or whose interest would be adversely affected b
reversal or modification of the order of the Commission complained of shall be considered an ye

interested party.

(f) Records and briefs

efs upon which any such appeal shall be heard and determined by the court shall

The record and bri
jal, and shall be prepared within such time and in such manner as

contain such information and mater
the court may by rule prescribe.

(g) Time of hearing; procedure

The court shall hear and determine the appeal upon the record before it in the manner prescribed by

section 706 of Title 5.

(h) Remand

that the court shall render a decision and enter an order reversing the order of the

it shall remand tt?e case to the Commission to carry out the judgment of the court and it
e Commission, in the absence of the proceedings to review such judgment, to
ereto, and unless otherwise ordered by the court, to do so upon the basis'of

y had and the record upon which said appeal was heard and determined.

In the event
Commission,
shall be the duty of th
forthwith give effect th
the proceedings alread

(i) Judgment for costs

The court may, in its discretion, enter judgment for costs in favor of or against an a '
. - h ppeliant, or othe
interested parties intervening in said appeal, but not against the Commission, depending up’on the '

nature of the issues involved upon said appeal and the outcome thereof.

(j) Finality of decision; review by Supreme Court

The court's judgment sf}ail be final, subject, however, to review by the Supreme Court of the United
States upon writ of certiorari on petition therefor under section 1254 of Title 28, by the appeliant, by
the Commission, or by any interested party intervening in the appeal, or by certification ;

pursuant to the provisions of that section. ' Y by the court




. 47.U.S.C.A. § 405

United States Code Annotated Currentness
Title 47. Telegraphs, Telephones, and Radiotelegraphs
g Chapter 5. Wire or Radio Communication (Refs & Annos)

*E Subchapter _IV. Procedural and Administrative Provisions
§ 405. Petition for reconsideration; procedure; disposition; time of filing; additional

evidence; time for disposition of petition for recons ideration of ord i
. - . erc
hearing or investigation; appeal of order oncluding

(@) After an order, decision, report, or action has been made or taken in an
Commission, or by any de_signated authority within the Commission pursuan‘g ?;oac Zi?érg‘gt?gnttider
section 155(c)(1) of this title, any party thereto, or any other person aggrieved or whose interests an
adversely affected thereby, may petition for reconsideration only to the authority making or takin ¢
the order, decision, report, or action; and it shall be lawful for such authority, whether it be the ’
Commission or other authority designated under section 155(c)(1) of this title, in its discretion, to
grant such a reconsideration if sufficient reason therefor be made to appear. A petition for '
reconsideration must be filed within thirty days from the date upon which public notice is given of th
order, decision, report, or action complained of. No such application shall excuse any person from ©
complying with or obeying any order, decision, report, or action of the Commission, or operate in an
manner to stay or postpone the enforcement thereof, without the special order of tixe Commission Y
The filing of a petition for reconsideration shall not be a condition precedent to judicial review of a.
such order, decision, report, or action, except where the party seeking such review (1) was not a W
fting in such order, decision, report, or action, or {2) relies on questions

party to the proceedings resu
of fact or law upon which the Commission, or designated authority within the Commissi
. ¢ M mission, has b
afforded no opportunity to pass. The Commission, or designated authority within the Commissione ="
r

shall enter an order, with a concise statement of the reasons therefor, denying a petition for
reconsideration or granting such petition, in whole or in part, and ordering such further proceedin
as may be appropriate: Provided, That in any case where such petition reiates to an instrument ofg °
authorization granted without a hearing, the Commission, or designated authority within the
Commission, shall take such action within ninety days of the filing of such petition. Reconsideration
shall be governed by such general rules as the Commission may establish, except that no evidenc ®
other than newly discovered evidence, evidence which has become available only since the ori §na(:il
taking of evidence, or evidence which the Commission or designated authority within the Comg-nission

believes shouid have been taken in. the original proceeding shall be taken on any reconsideration. The
tion for review must be filed in a proceeding to which section 402(a) of tl;is

time within which a peti
or within which an appeal must be taken under section 402(b) of this title in any case
r

title applies,
shall be computed from the date upon which the Commission gives public notice of the order,

decision, report, or action complained of.

(b)(1) Within 90 days after receiving a petition for reconsideration of an order concludin i

: . ] a
under section 204{a) of this title or concluding an investigation under section 208(b} of tl“?is t?t?ea r:c?\ge
Commission shall issue an order granting or denying such petition. ’

(2) Any order issued under paragraph (1) shall be a final order and may be a i .
402(a) of this title. y be appealed under section
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