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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
05-1087 

 
EARTHLINK, INC., 

Petitioner, 

v. 

FEDERAL COMMUNICATIONS COMMISSION 
AND UNITED STATES OF AMERICA, 

Respondents. 

 
ON PETITION FOR REVIEW OF AN ORDER OF THE 

FEDERAL COMMUNICATIONS COMMISSION 

 
BRIEF FOR RESPONDENTS 

 

STATEMENT OF ISSUE 

Whether the Federal Communications Commission acted lawfully in granting Bell 

operating company (“BOC”) petitions for forbearance from the obligation of 47 U.S.C. § 

271(c)(2)(B) to provide competitors with unbundled access to certain “broadband” elements of 

their telecommunications networks that the Commission (with this Court’s approval) previously 

determined did not need to be provided under the separate unbundled access requirements of 47 

U.S.C. § 251(c)(3).  In the Matters of Petition for Forbearance of the Verizon Telephone 

Companies Pursuant to 47 U.S.C. § 160(c), SBC Communications Inc.’s Petition for 

Forbearance Under 47 U.S.C. § 160(c), Qwest Communications International Inc. Petition for 
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Forbearance Under 47 U.S.C. § 160(c), BellSouth Telecommunications, Inc. Petition for 

Forbearance Under 47 U.S.C. § 160(c) (WC Docket Nos. 01-338, 03-235, 03-260, & 04-48), 19 

FCC Rcd 21496 (2004) (“Order”) (J.A.  ).   

JURISDICTION 

The Court has jurisdiction to review final orders of the FCC under 47 U.S.C. § 402(a) 

and 28 U.S.C. § 2342(1). 

STATUTES AND REGULATIONS 

Pertinent statutes and regulations are appended to the petitioner’s brief.   

COUNTERSTATEMENT 

  A.  The Telecommunications Act of 1996 

The telephone network in each local service area consists primarily of wires called 

“loops” that run from telephone company switches to each business or residential customer’s 

premises, the switches themselves, and the transport “trunks” that carry calls between switches.1  

For many years, telephone regulators assumed “that [local] service could be provided at the 

lowest cost to the maximum number of consumers through a regulated monopoly network.”2  

Therefore, “[s]tate and federal regulators devoted their efforts … to regulating the prices and 

practices of these monopolies and protecting them against competitive entry.”  Local 

Competition Order, para. 1.   

                                           
1  See, e.g., Verizon Communications v. FCC, 535 U.S. 467, 489-90 (2002) (“Verizon”). 
2  Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
11 FCC Rcd 15499, 15505 (para. 1) (1996) (“Local Competition Order”), aff’d in part and rev’d 
in part, Iowa Utilities Board v. FCC, 120 F.3d 753 (8th Cir. 1997), rev’d in part and aff’d in part, 
AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366 (1999) (“AT&T”), on remand, Iowa Utilities 
Board v. FCC, 219 F.3d 744 (8th Cir. 2000), rev’d in part and aff’d in part, Verizon, 535 U.S. 
467.  
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In 1996, Congress abandoned these regulatory assumptions and objectives:  It enacted the 

Telecommunications Act of 1996 (“1996 Act”), Pub. L. No. 104-104, 110 Stat. 56, in order to 

end the dominance of regulated local monopolies and to open their markets to competition, and, 

at the same time, to allow the Bell companies to enter markets that had been forbidden to them.  

The local competition provisions of the 1996 Act, codified at 47 U.S.C. §§ 251-261, imposed on 

incumbent local exchange carriers (“ILECs” or “incumbent LECs”) “a host of duties” designed 

to open local markets to competition.  AT&T, 525 U.S. at 371-72.  Special provisions concerning 

the BOCs, codified at 47 U.S.C. §§ 271-76, allowed the BOCs to enter additional markets on the 

satisfaction of certain conditions.  Congress intended the 1996 Act to create “a pro-competitive, 

de-regulatory national policy framework” for telecommunications,3 and provided the FCC with 

additional powers with which it could remove unnecessary regulation. 

Network Element Unbundling Under Section 251.  One of the duties that the 1996 Act 

imposed on each incumbent LEC is the obligation under 47 U.S.C. §251(c)(3) to share its 

network with competitors by leasing network elements on an unbundled basis.  AT&T, 525 U.S. 

at 371.  In determining what unbundled network elements (“UNEs”) incumbents must make 

available to new entrants under section 251(c), “the Commission shall consider, at a minimum, 

whether … access to such network elements as are proprietary in nature is necessary,” and 

whether, as to non-proprietary elements, “the failure to provide access to such network elements 

would impair the ability of the telecommunications carrier seeking access to provide the services 

that it seeks to offer.”  47 U.S.C. §251(d)(2) (emphasis added).  The 1996 Act also provided the 

applicable pricing standard for these UNEs:  Unless the incumbent and the competitor 

                                           
3  Joint Explanatory Statement of the Committee of Conference, S. Conf. Rep. No. 230, 104th 
Cong., 2d Sess. 113 (1996). 
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voluntarily agree upon different terms, the rates must be just, reasonable, and nondiscriminatory, 

and must be “based on the cost … of providing the … network element.”  47 U.S.C. §252(d)(1).  

The pricing standard the FCC adopted to implement this provision, known as Total Element 

Long-Run Incremental Cost (“TELRIC”), was affirmed on review.  Verizon, 535 U.S. 467. 

Network Element Unbundling Under Section 271.  A separate provision in the BOC 

portion of the 1996 Act, 47 U.S.C. § 271, established procedures by which BOCs could apply for 

authority to provide long-distance service within their home regions, which had been forbidden 

by an antitrust consent decree.4  The statute set out the substantive standards that BOCs would 

have to satisfy to obtain such authority.  Among other things, a Bell company seeking authority 

under section 271 had to satisfy a fourteen point “competitive checklist” of access and 

interconnection requirements demonstrating that the local exchange market in its home region is 

open to competition.  47 U.S.C. § 271(c)(2)(B).   

Four of those checklist items required an applicant BOC, independent of the requirements 

of section 251(c)(3), to provide competitors with “unbundled” access to specific network 

elements: local loop transmission from the central office to the customer’s premises (47 U.S.C. § 

271(c)(2)(B)(iv)); local transport from the trunk side of the carrier’s switch (id. § 

271(c)(2)(B)(v)); local switching (id. § 271(c)(2)(B)(vi)); and databases and associated signaling 

necessary for call routing and completion (id. § 271(c)(2)(B)(x)).  These network element 

unbundling obligations under section 271 apply to Bell companies seeking to provide in-region 

long-distance service, even if unbundling is not required under the standards for unbundled 

access set forth in sections 251(c)(3) and 251(d)(2).  United States Telecom Ass’n v. FCC, 359 

                                           
4  See AT&T Corp. v. FCC, 220 F.3d 607, 610-12 (D.C. Cir. 2000). 
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F.3d 554, 588 (D.C. Cir.) (“USTA II”), cert. denied, 125 S.Ct. 313, 316, 345 (2004).  Elements 

that must be unbundled under section 271 alone need not meet the TELRIC cost-based pricing 

standard implemented under section 252(d)(1), but must be priced on a just, reasonable, and not 

unreasonably discriminatory basis under 47 U.S.C. §§ 201(b) & 202(a).  USTA II, 359 F.3d at 

589. 

The Forbearance Statute.  The 1996 Act also contains a forbearance provision, 47 U.S.C. 

§ 160, that Congress intended to be a “useful tool in ending unnecessary regulation.”  H.R. Rep. 

204, 104th Cong., 1st Sess. 89 (1995).  The 1996 Act’s forbearance provision requires the FCC – 

on its own motion or upon petition by a telecommunications carrier – to “forbear from applying 

any regulation or any provision of [the Communications Act]” to telecommunications carriers or 

telecommunications services if the agency determines that: (1) enforcement of such regulation or 

provision is “not necessary” to ensure just, reasonable and non-discriminatory charges and 

practices; (2) such enforcement is “not necessary for the protection of consumers”; and (3) 

forbearance is “consistent with the public interest.”  47 U.S.C. § 160(a); see also id. § 160(c).  

The statute directs the Commission, in applying the “public interest” component of the test, to 

“consider” whether forbearance  “will promote competitive market conditions.”  47 U.S.C. § 

160(b).   

Policy Regarding Advanced Telecommunications Capabilities.  The 1996 Act also 

established a national policy of “encourag[ing] the deployment on a reasonable and timely basis 

of advanced telecommunications capability,” which the Act defines to include “high-speed, 

switched, broadband telecommunications capability that enables users to originate and receive 

high-quality voice, data, graphics, and video telecommunications using any technology.”  1996 

Act, § 706(a) & (c), 47 U.S.C. §157 note.  Section 706(a) states that the Commission may 
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promote this policy by, among other things, “utilizing, in a manner consistent with the public 

interest, * * * regulatory forbearance, * * * or other regulating methods that remove barriers to 

infrastructure investment.”  The Commission has determined that the section 706 policy of 

encouraging advanced telecommunications deployment and investment may “inform” the 

agency’s assessment of the “public interest” in forbearance proceedings under section 160.  

Order, para. 34 (J.A.  ); see also Deployment of Wireline Services Offering Advanced 

Telecommunications Capability (CC Docket Nos. 98-147, et al.), 13 FCC Rcd 24012 (paras. 69-

77) (1998) (“Advanced Services Order”), voluntarily remanded on other grounds, US WEST 

Communications Inc. v. FCC, 1999 WL 728555 (D.C. Cir. August 25, 1999).  

B. FCC Efforts To Implement Network Element 
Unbundling   

The Triennial Review Order.  The FCC’s initial efforts to implement the network element 

unbundling requirements of section 251(c)(3) were set aside – first by the Supreme Court in 

AT&T, 525 U.S. 366, and then by this Court in United States Telecom Ass’n v. FCC, 290 F.3d 

415 (D.C. Cir. 2002) (“USTA I”), cert. denied, 538 U.S. 940 (2003) – because they imposed 

unbundling obligations the courts found to be too broad.  In the Triennial Review Order,5 the 

Commission narrowed the scope of section 251 unbundling obligations and sought to conform its 

                                           
5  Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 
FCC Rcd 16978 (2003) (“Triennial Review Order”), aff’d in part, rev’d in part, and remanded in 
part, USTA II, 359 F.3d 554. 
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analysis to the courts’ instructions.  As pertinent here, the Commission removed unbundling 

obligations with respect to new fiber networks used to provide broadband services.6  

For fiber-to-the-home (“FTTH”) loops, which extend optical fiber lines all the way from 

the telephone company central office to the customer premises, the Commission relieved 

incumbents of all section 251 unbundling obligations in “greenfield” (e.g., new residential 

development) situations in which there was no pre-existing loop plant of any kind.  In 

“overbuild” situations (where incumbent-owned legacy copper loops already existed), the 

Commission freed ILECs of all FTTH unbundling duties if they continued to make the existing 

copper loops available to competitors, but required incumbents to make the fiber loops available 

for narrowband (but not broadband) uses if they chose to retire their copper loops.  Triennial 

Review Order, paras 273-77.  In subsequent reconsideration orders, the Commission extended 

the same unbundling relief to fiber-to-the-curb (“FTTC”) loops and fiber loops serving 

residential multiple dwelling units.7  

The Commission also recognized that ILEC fiber deployment often occurs incrementally 

– starting with fiber in the feeder plant running out of the central office, followed by the 

                                           
6  Although copper loops can be used to provide broadband services using digital subscriber line 
(“DSL”) technology, fiber networks “offer[] substantially more [transmission] capacity than any 
copper-based technology,” and thus offer the prospect of delivering a host of new – e.g., high 
definition video – services to the home.  Fourth Report to Congress, Availability of Advanced 
Telecommunications Capability in the United States (GN Docket No. 04-54), 19 FCC Rcd 
20540, 20555-56  (2004) (“Advanced Services Fourth Report to Congress”). 
7  Triennial Review FTTC Reconsideration Order, 19 FCC Rcd 20293, paras. 9-19 (2004); 
Triennial Review MDU Reconsideration Order, 19 FCC Rcd 15856, paras. 7-9 (2004).  Fiber-to-
the-curb loop deployments “bring fiber from the central office to a location near – but not all the 
way to – the customer premises,” where electronics equipment connects the fiber to copper (or 
coaxial cable) lines that run the remaining distance into the home.  Triennial Review FTTC 
Reconsideration Order, para. 1 n.1. 
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deployment of fiber extensions from the feeder plant to the curb outside the end user’s premises, 

and ending finally with complete FTTH deployment.  Triennial Review Order, para. 285.  With 

respect to “hybrid” loops that include fiber deployment short of FTTC, the Commission kept in 

place unbundling obligations for traditional narrowband uses, but relieved incumbents of the 

duty to provide unbundled access to the “next-generation network, packetized capabilities” of 

such loops for use in providing broadband services to the mass market.  Triennial Review Order, 

para. 288; see generally id., paras. 288-95.  The Commission also relieved ILECs of any 

obligation to provide competitors with unbundled access to packet-switching capability as a 

network element.  Triennial Review Order, paras. 537-41.   

In providing unbundling relief with respect to broadband elements, the FCC focused 

prominently on “the state of intermodal competition for broadband service,” and on the fact that 

cable companies – not ILECs – have “a leading position” in that market.  Triennial Review 

Order, para. 292; see also id., para 262 (noting the widening gap in favor of cable modem 

service over telephone company-provided digital subscriber line (“DSL”) service 

subscribership).  The Commission also “acknowledged the important broadband potential of 

other platforms and technologies, such as third generation wireless, satellite, and power lines” – 

concluding that “the fact that broadband service is actually available through another network 

platform and may potentially be available through additional platforms helps alleviate any 

concern that competition in the broadband market may be heavily dependent upon unbundled 

access” to the ILEC network.  Id., para. 263.   

The FCC also determined that the imposition of unbundling obligations with respect to 

broadband elements could be harmful to competition – discouraging investment incentives in 

ways that “would blunt the deployment of advanced telecommunications infrastructure” by both 
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incumbents and competitive LECs.  Triennial Review Order, para. 288 (citing 1996 Act § 706).  

Unbundling relief, by contrast, would give ILECs “an incentive to deploy fiber (and associated 

next-generation network equipment * * *) and develop new broadband offerings,” while also 

“stimulat[ing] competitive LEC deployment of next-generation networks, * * * including the 

deployment of their own facilities necessary for providing broadband services to the mass 

market.”  Id., para. 290.  The Commission concluded that the “end result [of unbundling relief] is 

that consumers will benefit from this race to build next generation networks and the increased 

competition in the delivery of broadband services.”  Id., para. 272.   

The USTA II Decision.  Although this Court set aside some aspects of the Triennial 

Review Order on review, it affirmed the Commission’s rulings with respect to the removal of 

broadband elements from the section 251(c)(3) unbundling requirement.  USTA II, 359 F.3d at 

578-85.  Addressing hybrid loops, the Court credited the Commission’s conclusions that 

unbundling relief would give ILECs “greater incentives * * * to deploy the additional electronic 

equipment needed to provide broadband access over a hybrid loop” and that, “because 

deployment of fiber feeder is the first step toward FTTH,” declining to unbundle those “fiber 

facilities increases incumbents’ incentives to develop and deploy FTTH.”  USTA II, 359 F.3d at 

581.  The Court also endorsed the Commission’s “conclusion that unbundling hybrid loops 

would deter CLECs themselves from investing in deploying their own facilities, possibly using 

different technology,” while unbundling relief “might be effective in stimulating investment in 

all-fiber loops.”  Id. at 581-82 (emphasis in original).   

The Court reasoned similarly regarding other broadband elements.  The Court noted with 

respect to FTTH loops that “deployment is still very limited,” that “both the costs and potential 

benefits of deployment are high,” and that, “at least in some contexts, ILECs and CLECs face 



10 
 

 

similar entry barriers.”  USTA II, 359 F.3d at 584.  In these circumstances, the Court concluded, 

“[a]n unbundling requirement * * * seems likely to delay infrastructure investment, with CLECs 

tempted to wait for ILECs to deploy FTTH and ILECs fearful that CLEC access would 

undermine the investments’ potential return.”  Id.  Unbundling relief, “by contrast, will give all 

parties an incentive to take a shot at this potentially lucrative market.”  Id. 

More generally, the Court affirmed the Commission’s authority to balance conflicting 

considerations in deciding what is in the best interest of competition and consumers.  The Court 

held that even if “the Commission’s judgment entails increasing consumer costs today in order to 

stimulate technological innovations” that will have future competitive benefits, “there is nothing 

in the [Communications] Act barring such trade-offs.”  USTA II, 359 F.3d at 581.  The Court 

concluded that unbundling relief with respect to broadband elements was justified because 

“unbundling [ILEC facilities] would skew investment incentives in undesirable ways,” while 

“intermodal competition from cable ensures the persistence of substantial competition in 

broadband.”  Id. at 585.   

C. The Forbearance Proceedings 

 Following issuance of the Triennial Review Order, the Verizon Telephone Companies 

(“Verizon”), BellSouth Telecommunications, Inc. (“BellSouth”), SBC Communications Inc. 

(“SBC”) and Qwest Communications International Inc. (“Qwest”) filed petitions under section 

160(c) asking the FCC to forbear from applying the independent section 271 unbundling 

obligations to the broadband elements that the Commission had removed from section 251 
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unbundling in the Triennial Review Order.8  In the Order on review, the FCC granted those 

requests – thereby forbearing from applying 
 

section 271’s independent [unbundling] obligations with regard to the broadband 
elements the Commission, on a national basis, relieved from unbundling under 
section 251: FTTH loops, FTTC loops, the packetized functionality of hybrid 
loops, and packet switching. 

Order, para. 12 (J.A.  ).  Finding that the Bell company petitioners had satisfied each of 

the prerequisites for forbearance set out in section 160(a), the Commission decided to “forbear 

from applying the section 271 access obligations to those broadband elements to the same extent 

that the Commission relieved those elements from unbundling under section 251(c)(3) in the 

Triennial Review proceeding.”  Id. 

  1. Just and Reasonable Charges and Practices 

The first part of the section 160(a) forbearance test asks whether enforcement of the 

statute or regulation at issue is “necessary to ensure that the charges, practices, classifications, or 

regulations by, for, or in connection with” the pertinent “telecommunications carrier” or 

                                           
8  Order, para. 2 (J.A.  ) (citing Letter from Susanne A. Guyer, Verizon, to Michael Powell, et 
al., FCC, CC Docket No. 01-338 (filed October 24, 2003) (“Verizon Petition”) (J.A.  ); 
BellSouth Telecommunications, Inc. Petition for Forbearance, WC Docket No. 04-48 (filed 
March 1, 2004) (“BellSouth Petition”) (J.A.  ); SBC Communications Inc.’s Petition for 
Forbearance Under 47 U.S.C. § 160(c), WC Docket No. 03-235 (filed November 6, 2003) (“SBC 
Petition”) (J.A.  ); and Qwest Communications International Inc. Petition for Forbearance Under 
47 U.S.C. § 160(c), WC Docket No. 03-260 (filed December 18, 2003) (“Qwest Petition”) (J.A.  
)).  The SBC and Qwest petitions also had sought broader relief, which encompassed not only 
broadband elements but all elements that the Commission had determined need not be unbundled 
under section 251.  Order, paras. 2, 10 (J.A.  ).  Following release of the Order, which addressed 
forbearance only with respect to broadband elements, see Order, para. 12 (J.A.  ), SBC and 
Qwest withdrew their requests for forbearance insofar as they had sought more extensive relief.  
Letter from Jim Lamoureux, SBC, to FCC Secretary, WC Docket No. 03-235 (filed January 11, 
2005) (J.A.  ); Letter from Craig J. Brown, Qwest, to FCC Secretary, WC Docket No. 03-260 
(filed January 13, 2005) (J.A.  ). 
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“telecommunications service” are “just and reasonable and are not unreasonably discriminatory.”  

47 U.S.C. § 160(a)(1). 9  The Commission found that, in assessing whether this standard was 

satisfied, it was appropriate “to consider the wholesale market in conjunction with competitive 

conditions in the downstream retail broadband market.”  Order, para. 21 (J.A.  ).   

With respect to the retail market for broadband services, the Commission found ample 

support – in the record, in past Commission findings, and in this Court’s rulings – for the 

conclusion that the network element unbundling obligations at issue were not needed to ensure 

just, reasonable and non-discriminatory rates and terms.  The Commission pointed to numerous 

findings in recent orders that the broadband market is still emerging and lacks the preconditions 

for monopoly.  Order, para. 22 & n.65 (J.A.  ) (cataloguing FCC decisions).  In particular, the 

agency noted that it was cable modem providers – not incumbent LECs – that “control a majority 

of all residential and small-business high-speed lines.”  Order, para. 22 & n.67 (J.A.  ).  

Requiring BOCs to unbundle their broadband facilities thus would not address the principal 

provider of broadband lines.  The Commission also credited record submissions and its own 

recent findings in the Triennial Review Order to support the judgment that, “in an emerging and 

changing market,” other potential broadband platforms – including wireless, satellite and power 

lines – would “inform[] rational competitors’ decisions concerning next-generation broadband 

technologies.”  Id., para. 22 & nn.66-72 (J.A.  ). 

                                           
9  As a threshold matter, the Commission determined that the pertinent section 271 obligations 
had been “fully implemented” within the meaning of section 160(d), which provides that the 
Commission may not forbear from the requirements of section 271 until it determines that those 
requirements have been “fully implemented.”  Order, paras. 13-18 (J.A.  ).  EarthLink does not 
challenge that determination before this Court. 
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With respect to the wholesale broadband market, the Commission made the predictive 

judgment that “competition from multiple sources and technologies in the retail broadband 

market, most notably from cable modem broadband providers,” will pressure the BOCs to make 

wholesale broadband offerings available on reasonable terms to retain traffic “on-net.”  Order, 

para. 26 & n.83 (J.A.  ).  Beyond that predictive judgment, moreover, the Commission found that 

the policy judgment of whether rates and terms in the broadband market meet the reasonableness 

and nondiscrimination standards of section 160(a)(1) properly may take into account the well-

recognized investment disincentives that forced unbundling imposes.  Order, paras. 24-25, 27 

(J.A.  ).  The Commission noted, in this regard, that CLEC wholesale customers “derive no 

access benefit” from unbundling obligations that deter incumbents from building broadband 

networks to begin with.  Order, para. 27 (J.A.  ).  The Commission concluded that rates and 

terms of service in the broadband market would be consistent with section 160(a)(1) standards if, 

as it predicted, unbundling relief encouraged increased investment in broadband facilities and 

services.  Order, paras. 28-29 (J.A.  ).  

2. Protection of Consumers 

The second part of the forbearance test asks whether enforcement of the pertinent statute 

or regulation is “necessary for the protection of consumers.”  47 U.S.C.  § 160(a)(2).  The 

Commission found that relief from the section 271 unbundling requirements with respect to 

broadband elements satisfied this standard “[f]or reasons similar to those” described in its 

analysis of section 160(a)(1).  Order, para. 30 (J.A.  ).  In particular, the Commission determined 

that “the BOCs have limited competitive advantages with regard to the broadband elements, 

given their [secondary] position with respect to cable modem providers and others in the 

emerging broadband market.”  Order, para. 30 (J.A.  ).  The Commission predicted – on the basis 
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of record submissions, its Triennial Review findings, and this Court’s analysis in USTA II -- “that 

forbearance from these requirements will provide an increased incentive for the BOCs to deploy 

broadband services and compete with cable providers, which will in turn increase competition 

and benefit consumers.”  Id., para. 31 & nn.94-96 (J.A.  ).  Not only that, but unbundling relief 

would likely benefit consumers in a different way by encouraging competitive LECS to seek 

“‘innovative network access options’ to continue to provide broadband services to consumers 

and to compete with the incumbent LECs.”  Order, para. 32 (J.A.  ) (quoting Triennial Review 

Order, para. 272). 

3. The Public Interest 

The final part of the forbearance test asks whether forbearance from applying the 

pertinent statute or regulation “is consistent with the public interest.”  47 U.S.C. § 160(a)(3).  

Again emphasizing the reasoning that supported its analysis under the first two parts of the 

forbearance test, the FCC concluded that forbearance from enforcing section 271 unbundling 

requirements with respect to broadband elements would serve the public interest.  Order, para. 

33 (J.A.  ).  The Commission found that relieving the BOCs of this unbundling obligation would 

encourage investment in and deployment of broadband technologies, and thus would “promote 

increased competition in the market for broadband services.”  Id.  The Commission’s analysis in 

this respect was “informed by section 706 of the 1996 Act,” which directs the agency to promote 

the timely deployment of broadband facilities.  Order, para. 34 (J.A.  ) 

D. Subsequent Events 

Three petitioners initially sought judicial review of the Order – AT&T Corp. in the 

Second Circuit, and EarthLink, Inc. (“EarthLink”) and MCI, Inc. in the Third Circuit.  Following 
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transfer of all three cases to this Court, AT&T and MCI voluntarily dismissed their petitions.  

EarthLink’s petition remains as the sole challenge to the Order.   

SUMMARY OF ARGUMENT 

1. In granting forbearance from section 271 unbundling requirements with respect to 

broadband elements, the Commission relied in part on its earlier Triennial Review Order 

determination, on a nationwide basis, that those same elements need not be unbundled under 

section 251(c)(3).  See Order, paras. 6, 22-23, 28, 31-32, 34 (J.A.  ).  The Commission had found 

that providing unbundling relief to incumbent LECs in the emerging broadband market – in 

which cable providers, rather than telephone companies, were the dominant players – would 

provide all market participants with incentives to invest in and deploy broadband facilities.  See 

Triennial Review Order, para. 213.  And this Court, on careful review of the Triennial Review 

record, had affirmed the Commission’s findings.  See USTA II, 359 F.3d at 578-85.  Those 

findings – considered in conjunction with the forbearance proceeding record – strongly 

supported the Commission’s conclusion that the BOCs had satisfied the criteria for forbearance 

under section 160, and the Commission reasonably relied upon them.   

2. The FCC properly evaluated the broadband marketplace on a nationwide basis in 

its forbearance analysis.10  The Commission found that that analytical framework was consistent 

with the Commission’s prior treatment of broadband unbundling in the Triennial Review Order.  

See Order, para. 23 (J.A.  ).  A nationwide evaluation of the market also had substantial support 

                                           
10  The competition questions the FCC addressed in ruling on the BOC forbearance petitions are 
part of the inquiry mandated by the Communications Act in section 160.  Accordingly, the 
Commission’s analysis is distinct from the market definition standards and analyses of entry and 
competitive effects that the Department of Justice applies in enforcing the antitrust laws, and 
they may lead to different results. 
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in the record, which contained evidence that facilities-based broadband competition was 

prevalent across the nation.  See Order, para. 22 (J.A.  ).  The conflicting data to which 

EarthLink (Br. 28-29) points are insufficient to set aside the Commission’s assessment. 

More generally, there is no merit to EarthLink’s contention that the forbearance statute 

and precedent applying it required the Commission to undertake a detailed market power 

assessment of the broadband market before granting forbearance in this case.  Nothing in the text 

of section 160 requires such analysis.  Unlike the requests for forbearance from section 271 

unbundling requirements at issue here, the cases and Commission orders upon which EarthLink 

relies (Br. 14-16) dealt with requests for forbearance from traditional “dominant carrier” 

regulation, or are otherwise distinguishable. 

3. The FCC’s application of each of the three parts of the forbearance test was 

reasonable and supported by substantial evidence.   

First, the Commission properly found – in light of the emerging nature of the broadband 

market, the BOCs’ secondary position to cable in that market, and the prospect of future 

competition from other broadband platforms – that enforcement of the section 271 unbundling 

requirements with respect to broadband elements was unnecessary to ensure that the BOCs 

broadband rates and practices were just, reasonable and not unreasonably discriminatory.  Order, 

paras. 21-22 (J.A.  ) (citing section 160(a)(1)).  In particular, the Commission concluded that any 

effect of the section 271 unbundling obligations on BOC rates and terms was “relatively modest” 

under these conditions and was “outweighed” by the positive investment incentives that would 

be placed on all market participants by the removal of those obligations.  Order, para. 21 (J.A.  ).  

On similar analysis, the Commission found that enforcement of the unbundling requirements was 
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not necessary to protect consumers and that forbearance was in the public interest.  Order, paras. 

30, 33 (J.A.  ) (citing sections 160(a)(2) & (3)). 

In reaching these conclusions, the Commission properly focused primarily on the 

downstream retail broadband market, since it determined that consumers are the primary 

beneficiaries of the 1996 Act.  Order, paras. 21, 27 (J.A.  ).  Nevertheless, the Commission also 

looked at the emerging wholesale market and reasonably predicted that wholesale customers 

likely could build their own facilities or obtain facilities from other suppliers, and that the BOCs 

themselves would likely have incentives to provide wholesale broadband products to maintain 

revenues in the face of cable (and possibly other) competition.  Order, para. 26 (J.A.  ).  To the 

extent that its predictions turn out to be incorrect, the Commission promised to reconsider its 

forbearance decision.  Order, para. 26 n.84 (J.A.  ). 

ARGUMENT 

I. STANDARD OF REVIEW 

EarthLink asserts that the Commission’s Order is subject to de novo review.  Br. 15 & 

n.39.  That is incorrect. 

The FCC’s interpretations of the Communications Act generally, see, e.g., Cellco 

Partnership v. FCC, 357 F.3d 88, 94 (D.C. Cir. 2004) (citation omitted), and of section 160 in 

particular, see Cellular Telecommunications & Internet Ass’n v. FCC, 330 F.3d 502, 504, 507 

(D.C. Cir. 2003), are governed by the principles set out in Chevron U.S.A. Inc. v. Natural Res. 

Def. Council, Inc., 467 U.S. 837 (1984).  Under Chevron, if “Congress has directly spoken to the 

precise question at issue,” the Court “must give effect to the unambiguously expressed intent of 

Congress.”  467 U.S. at 842-43.  But “if the statute is silent or ambiguous with respect to the 

specific issue, the question for the court is whether the agency’s answer is based on a permissible 
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construction of the statute.”  Id. at 843.  See also National Cable & Telecommunications Ass’n v. 

Brand X Internet Services, 125 S.Ct. 2688, 2699 (2005) (“Brand X”) (under Chevron, 

“ambiguities in statutes within an agency’s jurisdiction to administer are delegations of authority 

to the agency to fill the statutory gap in reasonable fashion”).  

To the extent that petitioners challenge the reasonableness of the Commission’s 

application of the forbearance statute, the Court must uphold the Commission’s action unless it is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. 

§ 706(2)(A).  This “[h]ighly deferential” standard of review “presumes the validity of agency 

action”; the Court “may reverse only if the agency’s decision is not supported by substantial 

evidence, or the agency has made a clear error in judgment.”  AT&T Corp. v. FCC, 220 F.3d 

607, 616 (D.C. Cir. 2000) (internal quotations omitted); see also Bell Atlantic Telephone Cos. v. 

FCC, 79 F.3d 1195, 1202-08 (D.C. Cir. 1996).  Ultimately, the Court should affirm the 

Commission’s decision if the agency examined the relevant data and articulated a “rational 

connection between the facts found and the choice made.”  Motor Vehicle Manufacturers Ass’n 

v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983) (internal quotations omitted). 

II.   THE COMMISSION REASONABLY APPLIED THE 
FORBEARANCE STATUTE AND ITS PRECEDENT IN 
GRANTING THE BOC FORBEARANCE REQUESTS WITH 
RESPECT TO BROADBAND ELEMENTS. 

A. The Commission Properly Relied in Part on Its 
Findings in the Triennial Review Order and on This 
Court’s Decision in USTA II.   
 

In addressing the need to require the unbundling of broadband elements, as the petitions 

for forbearance required it to do, the Commission recognized that it was not writing on a blank 

slate.  Rather, the agency was building on its conclusions in the Triennial Review Order that, on 
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a nationwide basis, it would not order incumbents under section 251(c)(3) to unbundle the same 

broadband elements that are at issue here.  See Order, paras. 6, 22-23, 28, 31-32, 34 (J.A.  ).  The 

Commission’s findings in the Triennial Review Order were based, among other things, on its 

determination that not “requir[ing] unbundling on a national basis” of the broadband elements at 

issue “provide[s] the right incentives for all carriers, including incumbent LECs, to invest in 

broadband facilities.”  Triennial Review Order, para. 213.  This Court upheld that determination, 

finding that the Commission could properly “withhold unbundling orders, even in the face of 

some impairment, where such unbundling would pose excessive impediments to infrastructure 

investment” and that the “investment disincentives the Commission identified are sufficient for 

us to uphold the reasonableness of the Commission’s determination.”  USTA II, 359 F.3d at 580, 

582.11 

EarthLink (Br. 18) disputes the Commission’s determination that it is appropriate “under 

[its] forbearance authority [to] consider[] factors relating to unbundling policy pursuant to 

section 271 that [it is] required to consider pursuant to section 251.”  Order, para. 28 (J.A.  ).  

EarthLink simply asserts without analysis that the “plain * * * language” of § 160 precludes the 

Commission from relying in part, in this context, on the same considerations that led it to decide 

not to unbundled broadband elements under section 251(c)(3).  Br. 18.  But nothing in section 

160 precludes the Commission from considering those same factors in determining whether 

mandated unbundling under section 271 is “necessary to ensure that charges * * * are just and 

                                           
11  See also USTA II, 359 F.3d at 582 (“Nor can we say that the Commission was arbitrary or 
capricious in thinking that any damage to broadband competition from denying unbundled access 
to the broadband capabilities of hybrid loops is likely to be mitigated by the availability of loop 
alternatives and intermodal competition.”); id. at 584 (holding that “unbundling requirement[s] 
under these circumstances [FTTH deployment] seems likely to delay infrastructure investment,” 
while the “[a]bsence of unbundling, by contrast, will give all parties an incentive to take a shot at 
this potentially lucrative market”). 
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reasonable” or “necessary for the protection of consumers,” and whether eliminating such an 

obligation “is consistent with the public interest.”  47 U.S.C. § 160(a)(1)-(3).  Congress in 

section 160 directed the Commission to “consider” whether forbearance from enforcing a 

provision “will promote competitive market conditions.”  Id. § 160(b).  That direction clearly 

permitted the Commission to “consider” the same factors that resulted in its conclusion in the 

Triennial Review Order that eliminating the section 251(c)(3) unbundling obligations for the 

pertinent broadband facilities would promote competitive market conditions.12  That command 

has added force, given that the congressional policy of favoring broadband deployment in section 

706(a), which the Commission relied on in the Triennial Review Order, also “directs the 

Commission to use * * * the forbearance authority under section [160] to encourage the 

deployment of advanced services.”13   

Equally meritless is EarthLink’s claim (Br. 18-19) that the FCC erred in relying on this 

Court’s decision to affirm the Commission’s Triennial Review Order, in which the Court noted 

“the presence of robust intermodal competition from cable operators,” the “BOCs’ lesser 

penetration of the broadband market when compared with cable broadband providers,” the 

“emerging nature of the broadband market,” and “the availability of alternative loop facilities.”  

Order, para. 23 (J.A.  ) (citing USTA II, 359 F.3d at 578-85).  EarthLink states that the Court 

                                           
12  EarthLink incorrectly asserts that, in the Triennial Review Order, the Commission held that its 
findings in the section 251 context cannot be used in the forbearance context.  See Br. 18 (citing 
Triennial Review Order, paras. 109-110).  In those paragraphs, the Commission rejected 
competitors’ claims that it should use the analysis set forth in the Horizontal Merger Guidelines 
to determine whether to require unbundling under section 251(c)(3).  The Commission did not, in 
those paragraphs or elsewhere, make any determinations about the relevance of findings in the 
Triennial Review Order to the appropriate analysis of a petition for forbearance from section 271 
unbundling obligations. 
13  Advanced Services Order, para. 69.   
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“had no fact-finding role,” and that it did not “undert[ake] an independent and fact-specific 

examination of the state of the broadband market * * * *”  Br. 19.   

This Court, however, closely reviewed the record underlying the Commission’s decisions 

not to require broadband unbundling under section 251 and explicitly found that the record 

supported those decisions.  For example, after finding that the Commission could refuse to order 

unbundling, “even in the face of impairment, where such unbundling would pose excessive 

impediments to infrastructure development,” the Court inquired whether “the Commission’s 

decision on hybrid loops, on this record, [was] a legitimate application of that principle.”  359 

F.3d at 580 (emphasis added).  On review of the record, the Court “agree[d] with the 

Commission that [there is] robust intermodal competition from cable providers – the existence of 

which is supported by very strong record evidence, including cable’s maintenance of a 

broadband market share on the order of 60%.”  Id. at 582 (emphasis added); see also id. at 584 

(reviewing the “evidence in the record” with respect to FTTH deployment in upholding the 

Commission’s determination that mandating unbundling would be “likely to delay infrastructure 

investment”). 

Accordingly, the Triennial Review and USTA II decisions supported the Commission’s 

determinations in the Order, quite apart from the separate record compiled in the forbearance 

proceeding. 

B. The FCC Properly Considered the Broadband Market 
On a Nationwide Basis for Purposes of Its Forbearance 
Analysis. 

 
Following the analytical structure it had established with this Court’s approval in the 

Triennial Review Order, the Commission evaluated the broadband marketplace – particularly the 

retail market, but also wholesale opportunities – on a nationwide basis to determine whether the 
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statutory criteria for forbearance were satisfied.  See Order, paras. 21, 23 (J.A.  ).  Consistent 

with “the Act’s overall goals of promoting local competition and encouraging broadband 

development,” the Commission concluded that forbearance was warranted because “the 

contribution of section 271 unbundling requirements” to ensuring reasonable rates and terms of 

service was “relatively modest” and was “outweighed by the greater competitive pressure that 

would be brought to bear on all providers if the section 271 unbundling requirements were 

lifted.”  Order, paras. 20, 21 (J.A.  ).   

EarthLink alleges that, by assessing broadband competition nationwide, rather than 

locally, and by failing to conduct detailed market power analyses of empirical data regarding 

“market share, demand and supply elasticity, and other factors,” the Commission acted 

arbitrarily and in violation of the requirements of section 160.  Br. 16; see generally id., 14-22.   

1. The FCC properly evaluated the broadband market on a nationwide basis.14  As an 

initial matter, as explained, this Court had already upheld the agency’s decision, on a nationwide 

basis, not to require unbundling of broadband elements under section 251 in the Triennial 

Review Order.  See Order, para. 23 (J.A.  ) (citing USTA II, 359 F.3d at 578-85).  In addition, the 

Commission previously had decided that cable modem providers – the broadband market leaders 

– should not be subject to a regulatory mandate to provide wholesale access to their broadband 

networks, and had reached that decision on a nationwide basis.  See Declaratory Ruling and 

Notice of Proposed Rulemaking, Inquiry Concerning High-Speed Access to the Internet over 

                                           
14  Antitrust analysis may result in different conclusions as to relevant geographic markets. 
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Cable and Other Facilities, 17 FCC Rcd 4798, paras. 47, 55, 95 (2002) (“Cable Modem 

Declaratory Ruling”), aff’d, Brand X, 125 S.Ct. 2688.15   
 
The administrative record, moreover, contained ample evidence that, although the 

broadband market was still emerging, facilities-based broadband competition existed widely 

across the nation.  See, e.g., Letter from Dee May, Verizon, to FCC Secretary, WC Docket Nos. 

01-337, 01-338, et al., at 24-25 (Mar. 26, 2004) (“Verizon March 26 Letter”) (J.A.  ) (recounting 

that, as of 2004, only 5% of houses were capable of receiving DSL but not cable); id., Attach. at 

2 (J.A.  ) (the four major cable companies offer cable modem service to 95% to 100% of the 

homes passed); id., Attach. at 4 (J.A.  ) (noting that, in response to competition, each of the Bell 

companies had lowered their its prices nationally); Industry Analysis and Technology Division, 

Wireline Competition Bureau, High-Speed Services for Internet Access: Status as of June 30, 

2003 at 3 (released December 22, 2003) (“FCC December 2003 High-Speed Report”) (stating 

that as of June 30, 2003, residents in all 50 states, D.C., and Puerto Rico received high-speed 

services from cable providers); see also Advanced Services Fourth Report to Congress, 19 FCC 

Rcd at 20547 (finding “that advanced telecommunications capability is indeed being deployed on 

                                           
15  EarthLink asserts (Br. 26 n.82) that a national market analysis is inconsistent with the 
Commission’s approach in its review of the merger between AOL and Time Warner, pointing to 
the Commission’s statement in that decision that the “relevant geographic markets for residential 
high-speed Internet access services are local.”  Applications for Consent to the Transfer of 
Control of Licencees and Section 214 Authorizations by Time Warner Inc. and America Online 
Inc. Transferors, to AOL Time Warner Inc., Transferee, 16 FCC Rcd 6547, para. 74 (2001).  In 
granting forbearance, however, the Commission is not limited by its merger review standards.  In 
the section 160 context, it was appropriate for the Commission to make nationwide 
determinations based on predictions about the beneficial effects of deregulation on investment 
that would lead to greater future competition.  The approach here is consistent with the 
Commission’s decisions in the Cable Modem Declaratory Ruling, the Triennial Review Order, 
and USTA II, all of which reviewed the broadband market on a nationwide basis. 
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a reasonable and timely basis to all Americans,” including consumers “in rural areas[] [and] 

those with low incomes”).   

EarthLink responds (Br. 28-29) by pointing primarily to an April 2002 submission of an 

“internal study” – a pie chart without any supporting detail – conducted by the California PUC, 

which purported to show the percentage of Californians in cities with broadband service who 

have access only to DSL service.16  But the Commission reasonably declined to rely on that two-

and-a-half year old study, particularly in light of more recent evidence in the record 

demonstrating that, in California as elsewhere in the nation, cable modem providers were the 

market leaders, and that few customers with access to broadband had access only to DSL 

service.17   

EarthLink (Br. 28 n.87) also notes that the FCC’s June 2004 High-Speed Report showed 

that in four states (Arkansas, Kansas, Missouri, and Nevada), “40% or more of the zip code areas 

are served by just one or two broadband providers.”  According to EarthLink, this means that 

“many communities” lack facilities-based competition.  But the table on which EarthLink relies 

does not identify the providers that are represented – that is, whether the broadband providers are 

the incumbent local telephone company, a cable company, or some other provider.  If the single 

                                           
16  Reply Comments of California at 14 & Attach. A, CC Docket No. 01-337 (filed Apr. 22, 
2002), available at 
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=| 
6513196460.  The California PUC at one point states that its study showed that 35% of 
Californians have access only to DSL (at 14); at another point the California PUC claims that the 
figure is 45% (Attach. A). 
17  See Industry Analysis and Technology Division, Wireline Competition Bureau, High-Speed 
Services for Internet Access: Status as of December 30, 2003 at Table 10 (released June 8, 2004) 
(“FCC June 2004 High-Speed Report”) (indicating that the cable modem subscribership in 
California increased between June 2002 and December 2003 from 1,013,503 lines to 1,706,217 
lines); id. at Table 13 (indicating that as of 2003, only 6% of California zip codes were served by 
only one broadband provider, though not identifying the type of provider).   
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provider in a zip code is a cable modem provider – which is likely in many cases, given the 

status of cable as the market leader and the scope of cable modem coverage – or is otherwise not 

the incumbent telephone company, the data confirm the widespread availability of intermodal 

alternatives to incumbent LEC service.   

In any event, the competing data on which EarthLink relies do not undercut the basis for 

the Commission’s decision to assess forbearance on a nationwide basis, since “the possibility of 

drawing two inconsistent conclusions from the evidence does not prevent an administrative 

agency’s finding from being supported by substantial evidence.”  Consolo v. FMC, 383 U.S. 775, 

814 (1978); see also AT&T Corp. v. FCC, 86 F.3d 242, 247 (D.C. Cir. 1996) (the substantial 

evidence standard is satisfied so long as the record contains “such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion”).18 

2. More generally, EarthLink contends that section 160 required the Commission to 

engage in a “painstaking analysis of market conditions” before it grants forbearance.  Br. 15 

(quoting WorldCom, 238 F.3d 449, 459 (D.C. Cir. 2001)).  However, neither the language of 

section 160 nor relevant precedent supports EarthLink’s assertion that the Commission was 

required to conduct detailed market power studies or to make forbearance determinations on a 

granular level, considering “particular geographic markets and * * * specific telecommunications 

services.”  Br. 14.   

                                           
18  The Commission also reasonably identified both the retail and (to a lesser extent) wholesale 
markets for broadband service as relevant for purposes of its forbearance analysis.  Order, paras. 
21-22 (J.A.  ).  In addition, the Commission explained that it “need not evaluate competition 
separately with respect to each type of facility that can be used to offer broadband services” in 
light of record evidence showing that “there is both existing and potential competition in the 
emerging broadband market from a wide range of facilities and platforms.”  Id., para. 29 n.91 
(J.A.  ).  For this reason, there is no merit to EarthLink’s claim that the Commission failed to 
identify the product market.  See Br. 14. 
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Section 160(a) provides that the Commission “shall forbear” in “any or some * * * 

geographic markets, if the Commission determines that” the criteria set forth in section 160(a) 

are satisfied.  Contrary to EarthLink’s claims, the reference in section 160(a) to “geographic 

markets” does not preclude the Commission from conducting its forbearance analysis on a 

national basis.  The reference to “any or some” geographic markets is broad enough to 

encompass a decision to grant forbearance in all markets in which a group of carriers operate.  

Moreover, section 160(a) makes clear that the Commission can grant forbearance as to “a 

telecommunications carrier or telecommunications service, or class of telecommunications 

carriers or telecommunications services.”  47 U.S.C. § 160(a).  The Commission’s decision to 

grant forbearance to BOCs (a class of carriers) with respect to their provision of broadband 

services is also squarely within the scope of the statutory language.  EarthLink has no claim that 

Congress expressly precluded the Commission’s interpretation of this statutory language, which 

is therefore entitled to Chevron deference.  See Cellular Telecomms., 330 F.3d at 507. 

The cases and Commission decisions on which EarthLink relies for a putative 

requirement to employ “painstaking” market power analysis before granting forbearance are not 

to the contrary.  WorldCom, for example, did not involve a petition for forbearance at all, but 

rather a rulemaking order adopting pricing-flexibility rules.  See 238 F.3d at 452.  In rejecting 

competitors’ challenges to those rules, the Court noted that:  

Petitioners [i.e., competitors], for their part, offer no alternative save a painstaking 
analysis of market conditions such as that which is required when an LEC seeks 
classification as a non-dominant carrier or the forbearance of dominant carrier 
regulation under Section 1[6]0.   

Id. at 459 (emphasis added).  Aside from the fact that the Court’s reference to forbearance was 

not a holding (because the case did not involve forbearance), by its own terms, the statement 

addressed only a request for forbearance from traditional dominant carrier regulation.  The case, 
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therefore, says nothing about the analysis the Commission must apply in a petition for 

forbearance from other regulatory requirements – such as the section 271 obligations at issue 

here – which have no effect on whether a carrier is subject to dominant carrier regulation.   

Similarly, although EarthLink contends (Br. 16 & n.42; see id. at 21, 35) that this Court’s 

decision in AT&T Corp. v. FCC, 236 F.3d 729 (D.C. Cir. 2001), required use of a “traditional 

market analysis” in all forbearance proceedings, the Court in that case held only that the 

Commission had erred in limiting its analysis of a petition for forbearance from dominant-carrier 

regulation to a determination that the “market share data [were] inadequate.”  236 F.3d at 736.  

The Court found that, in prior petitions for forbearance from dominant-carrier regulation, the 

Commission had “never viewed market share as an essential factor” and had “gone so far as to 

view market share as irrelevant where there was other evidence that a carrier lacked market 

power.”  Id. (second emphasis added).  Significantly, the Court made clear that its ruling was 

limited to the specific context of a “dominance inquiry.”  Id.; see id. at 737 (“The FCC departed 

from its traditional non-dominance analysis without explanation.”) (emphasis added).  Once 

again, therefore, the case says nothing about the analysis the Commission was required to apply 

with respect to the distinct section 271 obligations at issue here. 

The Commission decisions on which EarthLink relies (Br. 17-22) also do not support its 

claims that the Commission’s analysis was a departure from precedent.  For example, in the 

PCIA Forbearance Order, the Commission noted that the “record [did] not contain a market 

analysis of competition within particular geographic markets with respect to any of the requests 

for forbearance made by PCIA,”19 but the agency did not deny forbearance on that ground.  

                                           
19  Personal Communications Industry Ass’n’s Broadband Personal Communications Services 
Alliance’s Petition for Forbearance for Broadband Personal Communications Services, 13 FCC 
Rcd 16857, para. 22 n.66 (1998) (“PCIA Forbearance Order”).  
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Indeed, the Commission granted some of PCIA’s forbearance requests.  See id., paras 1, 56.  

And, as to the requests the Commission denied, it did so on the basis of its determination that the 

record there – in contrast to the record here – did not demonstrate that the “market structure can 

ensure reasonable and nondiscriminatory practices toward all consumers.”  Id., para. 24. 

Similarly, in the ITTA Cost Support Order,20 the Commission again made a fact-bound 

determination that the record in that case prevented the Commission from “rely[ing] on the 

marketplace to ensure rates are reasonable and non-discriminatory” because, unlike here, the 

record showed that “none of the ITTA companies face substantial competition, and [that they] 

are, in fact dominant in their particular marketplace.”  See also United States Telephone Ass’n’s 

Petition for Forbearance from Depreciation Regulation of Price Cap Local Exchange Carriers, 

15 FCC Rcd 242, para. 54 (1999) (“Depreciation Forbearance Order”) (finding that the record 

in that proceeding did “not demonstrate[] that the local exchange market is sufficiently 

competitive to make depreciation prescription unnecessary”).  Unlike this case, moreover, the 

ITTA Cost Support Order and the Depreciation Forbearance Order involved requests for 

forbearance from components – e.g., tariff cost support and depreciation prescription – of 

traditional dominant carrier regulation.21 

                                           
20  Petition for Forbearance of the Independent Telephone & Telecommunications Alliance, 14 
FCC Rcd 10840, para. 19 (1999) (“ITTA Cost Support Order”). 
21  For this same reason, EarthLink’s reliance (Br.) on the portion of the Qwest Omaha 
Forbearance Order addressing Qwest’s petition for forbearance from dominant-carrier 
regulation is misplaced. Br. 14 n.38 & 20 n.56 (citing Petition of Qwest Corporation for 
Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area (WC 
Docket 04-223), FCC 05-170 (December 2, 2005) (“Qwest Omaha Forbearance Order”)).  
Tellingly, in that order the Commission considered Qwest’s requests for forbearance from 
dominant-carrier regulation and section 271 separately, and made no reference to its dominant-
carrier analysis in the course of ruling on the section 271 issues.  See id., paras. 90-110. 
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Finally, EarthLink (Br. 21) asserts that petitions for forbearance from section 201 and 

section 202 are disfavored, ignoring the fact that the petitions here sought forbearance from 

section 271, not from section 201 or 202.  Although the Commission has held – and this Court 

has affirmed – that section 201 establishes the pricing standard for elements that must be 

provided pursuant to section 271,22 the Commission’s grant of forbearance in this case did not 

eliminate any section 201 or 202 obligations that had applied to BOCs’ broadband services.23 

EarthLink has not shown that the forbearance analysis in the Order departs from the 

requirements of section 160 or precedent applying that provision. 

C. The Commission’s Findings that the Forbearance 
Criteria Were  Satisfied Are Supported by the Record.  
 

EarthLink challenges at length (Br. 22-39) the Commission’s weighing of the evidence in 

the record, which it claims was insufficient to support the Commission’s findings that the criteria 

for granting forbearance were satisfied.  The Commission’s findings with respect to the evidence 

may be overturned only if there is not “a rational connection between the facts found and the 

choice made.”  AT&T Corp. v. FCC, 220 F.3d at 616; see also EchoStar Communications Corp. 

                                           
22  See Triennial Review Order, para. 163 n.534; USTA II, 359 F.3d at 589. 
23  In any event, although it has not forborne from enforcement of sections 201 and 202, the 
Commission has not held that forbearance cannot be granted from those sections.  Section 160 
creates no exception for section 201 or section 202, instead providing that the Commission “shall 
forbear from applying * * * any provision of this Act * * *  if the Commission determines that” 
the criteria set forth in section 160(a) are satisfied.  (Emphasis added.)  In the two cases 
EarthLink cites, the Commission found only that the petitioners in those specific cases had not 
demonstrated that those criteria were satisfied with respect to section 201 and section 202.  See 
PCIA Forbearance Order, para. 24 (noting that “[n]either PCIA nor any other source has 
brought such evidence to our attention” to find that the criteria are satisfied); Petition of SBC 
Communications Inc. for Forbearance from the Application of Title II Common Carrier 
Regulation to IP Platform Services, 20 FCC Rcd 9361, para. 17 (2005) (stating that “SBC has 
not” “explain[ed] in detail why the Commission should forbear from” section 201 and section 
202). 



30 
 

 

v. FCC, 292 F.3d 749, 752 (D.C. Cir. 2002).  EarthLink does not come close to meeting its 

burden.  

1. § 160(a)(1) 
  

a. In the Order, the Commission concluded that enforcement of the section 271 

unbundling requirement for the broadband elements at issue was “unnecessary to ensure” that the 

BOCs’ broadband rates and practices “are just and reasonable and are not unjustly or 

unreasonably discriminatory.”  Order, para. 21 (J.A.  ) (quoting 47 U.S.C. § 160(a)(1)) (internal 

quotation marks omitted).  The Commission reaffirmed its prior finding that, in the “emerging 

and changing” broadband market, “the preconditions for monopoly are not present.”  Id., para. 

22 (J.A.  ).24  Instead, “actual and potential intermodal competition” – from the “cable modem 

providers [that] control a majority of all residential and small-business high-speed lines,” as well 

as from prospective “emerging broadband competitors” such as “satellite,” “fixed wireless,” 

other “wireless broadband,” and “broadband over power lines” – governs “rational competitors’ 

decisions concerning next generation broadband technologies.”  Id.  The Commission has long 

recognized that such “competition is the most effective means of ensuring that the charges, 

practices, classifications, and regulations with respect to [a telecommunications service] are just 

and reasonable, and not unjustly or unreasonably discriminatory.”  Petition of US WEST 

Communications, Inc. for a Declaratory Ruling Regarding the Provision of National Directory 

Assistance, 14 FCC Rcd 16252, para. 31 (1999); accord Order, para. 24 (J.A.  ).   

                                           
24  See also Notice of Proposed Rulemaking, Review of Regulatory Requirements for Incumbent 
LEC Broadband Telecommunications Services, 16 FCC Rcd 22745, para 5 (2001) (noting “the 
development of intermodal competition among multiple platforms, including DSL, cable modem 
service, satellite broadband service, and terrestrial and mobile wireless services”). 
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The Commission also found that the section 271 unbundling obligations – like the section 

251 obligations it had eliminated in the Triennial Review Order in determinations that this Court 

affirmed in USTA II – “have the effect of discouraging BOC investment in this emerging market, 

diminishing their potential effectiveness as competitors.”  Order, para. 24 (J.A.  ).  In particular, 

the Commission noted that mandated unbundling would impose upon the BOCs the cost of 

constructing broadband facilities “in a fashion that will allow [them] to satisfy whatever access 

requirements might forseeably be imposed under section 271.”  Id., para. 25 (J.A.  ).  For all of 

these reasons, the Commission concluded that any effect of the section 271 unbundling 

obligation on BOCs’ rates – which the Commission found would be at most “relatively modest” 

– was “outweighed by the greater competitive pressure that would be brought to bear on all 

providers if the section 271 unbundling requirements were lifted.”  Id., para. 21 (J.A.  ).  Such 

considerations are entirely consistent with the preservation of just and reasonable rates under 

established regulatory principles.  See, e.g., Permian Basin Area Rate Cases, 390 U.S. 747, 798 

(1968) (approving two-tier rate structure with higher rates designed to provide incentives to 

producers to explore for natural gas); American Public Gas Ass’n v. FPC, 567 F.2d 1016, 1056 

(D.C. Cir. 1977) (holding that an agency must consider incentives in establishing just and 

reasonable rates). 

The record contains substantial evidence supporting the Commission’s conclusions that 

BOCs face competition from the market leaders – cable modem providers – and that they may 

face additional competition from emerging broadband technologies.  Cable modem providers are 

already present in almost every area served by ILEC (including BOC) DSL service.25  As  

                                           
25  See Verizon March 26 Letter at 24-25 (J.A.  ) (indicating that only 5% of households were 
capable of receiving DSL but not cable). 
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EarthLink acknowledges (Br. 33), such cable providers control more than two-thirds of all small 

business and residential broadband lines.26  Cable also serves a significant portion of the 

“enterprise” (or larger business) segment.27  The Commission had recognized in the Triennial 

Review Order (para. 262) that “the gap between cable modem and [DSL] subscribership 

continues to widen,” and the record in the forbearance proceeding supported the conclusion that 

this continued to be the case.28  Evidence in the record also showed that, because of this 

competition, BOCs reduced their DSL prices substantially in 2004, and cable providers 

responded by offering promotions and more bandwidth at lower prices.29  Indeed, just a month 

before adopting the Order, the Commission informed Congress that “the competitive nature of 

the broadband market, including new entrants using new technologies, is driving broadband 

providers to offer increasingly faster service at the same or even lower retail prices.”30  

The record also supports the Commission’s conclusions about the prospects of future 

competition from emerging technologies.  By 2003, fixed wireless was available to 22% of the 

nation’s population,31 and use of fixed wireless or satellite increased by 12% during the first half 

                                           
26  See FCC December 2003 High-Speed Report, Table 4 (noting that, as of June 2003, cable 
controlled 11,920,207 lines, while DSL controlled only 2,071,779).   
27  See Verizon March 26 Letter, Attach. at 25 (J.A.  ) (stating that in 2004, 41% of “enterprises” 
(businesses with 5,000 or more employees) were using cable modem service). 
28  See FCC December 2003 High-Speed Report at 2 (stating that during first half of 2003 cable 
added 13.7 million lines, while DSL added only 7.7 million); Verizon March 26 Letter, Attach. 
at 2 (J.A.  ) (in second half of 2003, cable added 2 million subscribers, compared to the 1.6 
million added by DSL).see also UNE Fact Report 2004 at II-3 (Oct. 2004) (attached to Letter, 
dated October 4, 2004, from Evan Leo, representing Verizon, et al., to FCC Secretary, WC 
Docket No. 01-338) (J.A.  ) (reporting that, as of 1999, approximately 30% of customers had 
access to cable broadband; that that number grew to over 60% by 2001, and that it reached in 
excess of an estimated 80% by 2004).  
29  See Verizon March 26 Letter at 26 (J.A.  ).    
30  Advanced Services Fourth Report to Congress, 19 FCC Rcd at 20552.   
31  Verizon March 26 Letter, Attach. at 15 (J.A.  ). 
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of 2003,32 with continued growth expected by industry analysts.33  The record also showed that a 

significant portion of the enterprise market uses fixed wireless or satellite wireless, and their 

presence is increasing.34  In addition, some of the core infrastructure for broadband-over-power-

line deployment is already in place, and the costs for starting service may be less than those 

associated with cable or DSL startup.35  By 2004, power line broadband facilities had been 

deployed commercially in two states, and trial deployments had been conducted in eight more 

states.36  Another emerging source of competition is 3G mobile wireless technology.  The record 

showed that, in 2003, Verizon began offering wireless broadband using Evolution-Data 

optimized (“EV-DO”) technology, which provides wireless broadband at DSL or greater speeds, 

and that Verizon intended to invest $1 billion in that technology.37   

Both the record and basic economic theory support the Commission’s conclusion that 

elimination of the section 271 unbundling obligation will promote intermodal competition.  As 

the Commission noted, it reached a similar conclusion with respect to packet-based networks in 

the Triennial Review Order, finding that requiring the unbundling of those elements “would 

blunt the deployment of advanced telecommunications infrastructure by incumbent LECs and the 

incentive for competitive LECs to invest in their own facilities.”  Triennial Review Order, para.  

                                           
32  FCC December 2003 High-Speed Report at 2. 
33  See Verizon March 26 Letter, Attach. at 15-17 (J.A.  ); see also UNE Fact Report 2004 at I-2 
Table 1 (recounting that wireless data use jumped from 3% in 2002 to 10% in 2004). 
34  See Verizon March 26 Letter, Attach. at 25 (J.A.  ) (stating that in 2004, 40 percent of 
“enterprises” (businesses with 5,000 or more employees) were using fixed wireless and 21 
percent were using satellite).     
35  Id., Attach. at 19-20  (J.A.  );  UNE Fact Report 2004 at A-14 (J.A.  ).    
36  Verizon March 26 Letter, Attach. at 19-20 (J.A.  ); see also UNE Fact Report at A-13 to A-14 
(J.A.  ).   
37  Verizon March 26 Letter, Attach. at 23-24 (J.A.  ). 
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288; see Order, para. 24 (J.A.  ).  The record here showed that, following the adoption of the 

Triennial Review Order – which eliminated section 251 unbundling obligations for broadband 

elements – there had been a significant increase in investment by ILECs in broadband 

technologies and increased competition for broadband customers.38 

EarthLink does not dispute that cable modem providers – which are not subject to a 

mandatory unbundling requirement – are the clear market leaders.  On the contrary, EarthLink’s 

brief serves to demonstrate cable’s position as the market leader – the bar graph (Br. 33) of the 

data from the Commission’s High-Speed Reports shows cable increasing its 50% market share in 

the three years since December 2000.  EarthLink proffers no valid theory under which the second 

place participant in the market should be subject to an unbundling obligation to ensure just and 

reasonable retail rates, when no such obligation applies to the market leader.39  Although 

EarthLink (Br. 27-28) dismisses the market as a “duopoly,” there is no question that it is possible 

for two large market participants to compete vigorously for market share.  In this case, there is 

extensive evidence, discussed above, of price reductions and service improvements as cable 

modem and DSL providers battle for retail customers.  There also is evidence showing that this 

price and service competition increased following the elimination of the section 251 unbundling 

obligations for broadband elements, none of which EarthLink addresses.   

Similarly, with respect to the prospect of future competition from other intermodal 

platforms – such as satellite, fixed and mobile wireless, and broadband over power line – 

                                           
38  Verizon March 26 Letter at 21-22, 25-27 (J.A.  ). 
39  EarthLink’s attempted analogy (Br. 17) to the Microsoft case is inapt because Microsoft was 
unquestionably the market leader in the relevant markets.  See, e.g., United States v. Microsoft 
Corp., 87 F. Supp. 2d 30, 36 (D.D.C. 2000) (finding that “Microsoft possesses a dominant, 
persistent, and increasing share of the relevant market,” which “currently exceeds ninety-five 
percent”). 
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EarthLink does not dispute the record evidence showing increased investment in and 

subscribership to these alternatives.40  Instead, EarthLink complains (Br. 29-32) that these 

alternatives had an insufficient market share at the time of the Commission’s Order to warrant 

their consideration.  But the Commission properly “refuse[d] to take the static view” suggested 

by EarthLink with respect to “this dynamic broadband market,” Order, para. 29 (J.A.  ), in which 

past market shares provide little indication of the competitive relevance of alternative 

technologies in the present and future.  In any event, the record here showed that competition 

from cable modem providers alone was sufficient to ensure that BOCs’ prices remain just and 

reasonable, much as this Court recognized in USTA II, when it agreed with the Commission’s 

determination that “intermodal competition in broadband, particularly from cable companies, 

means that, even if CLECs proved unable to compete with ILECs in the broadband market, there 

would still be vigorous competition from other sources.”  359 F.3d at 580; see id. at 582. 

b. In determining that forbearance would benefit customers, the Commission 

focused primarily on the “downstream retail broadband market.”  Order, paras 21, 27 (J.A.  ).  

This was consistent with the Commission’s past determinations that “[c]onsumers are and should 

be the ultimate beneficiary of the 1996 Act,”41 and that the impact on wholesale consumers is 

relevant primarily to the extent that it affects competition at the retail level.42   

                                           
40  See generally Verizon March 26 Letter, Attach. at 13-24 (J.A.  ). 
41  Recommended Decision, Federal-State Joint Board on Universal Service, 16 FCC Rcd. 6153, 
6195 (Dec. 22, 2000). 
42  See Application of WorldCom, Inc. and MCI Communications Corp. for Transfer of Control 
of MCI Communications Corp. to WorldCom, Inc., 13 FCC Rcd 18025, paras. 67-69 (1998). 
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Even though the Commission reasonably focused its forbearance analysis on consumers – 

and not on competitors that resell the facilities of other providers – the agency did address the  

impact of forbearance on wholesale customers.  The Commission noted that, even without access 

to BOC facilities, other carriers could “build their own facilities or obtain access to facilities 

from other suppliers.”  Order, para. 26 (J.A.  ).  Indeed, the record contained evidence that 

competitors had deployed their own extensive fiber networks.43  The Commission also credited 

evidence in the record showing that, because “the BOCs face intense intermodal competition,” 

they will “need to find ways to keep traffic ‘on-net’” in order to maintain revenues.  Order, para. 

26 (J.A.  ).  Such efforts “would likely include the provision of wholesale offerings,” “even in 

the absence of section 271 unbundling” obligations.  Id. (finding also that “competition from 

multiple sources and technologies in the retail broadband market * * * will pressure the BOCs to 

utilize wholesale customers to grow their share of the broadband markets and thus the BOCs will 

offer such customers reasonable rates and terms in order to retain their business”).44  The 

Commission’s predictive judgment from the record evidence – which the agency promised to 

reconsider if it later is shown to be incorrect (Order, paras. 26, 84 (J.A.  )) – is entitled to  

                                           
43  See UNE Fact Report 2004 at III-4. 
44  Cf. Interconnection and Resale Obligations Pertaining to Commercial Mobile Radio Services, 
Fourth Report and Order, 15 FCC Rcd 13523, para. 20 (2000) (finding that “the increasing 
degree of CMRS competition should provide incentives for facilities-based CMRS providers to 
agree to” provide wholesale access “to increase their revenues”).   
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deference.  See WorldCom, Inc. v. FCC, 238 F.3d at 459 (“[A] reasonable prediction deserves 

our deference notwithstanding that there might also be another reasonable view.”).45   

 2. § 160(a)(2) 

 a. For largely the same reasons, the Commission also reasonably concluded that 

enforcement of the section 271 unbundling requirements was not necessary to “protect 

consumers.”  Order, para. 30 (J.A.  ) (citing 47 U.S.C. § 160(a)(2)).  As shown 

above, “BOCs are not even the largest provider of broadband services to consumers – many 

more consumers receive broadband through cable modem services.”  Order, para. 30 (J.A.  ).  

Moreover, the Commission noted that consumers would benefit from the increased competition 

that would result from forbearance, just as it concluded that “relieving the incumbent LECs from 

the section 251 unbundling requirements for broadband elements will benefit consumers.”  Id., 

para. 31 (J.A.  ) (quoting Triennial Review Order, para. 272).  

b. EarthLink’s primary objection to the Commission’s conclusion is that it “and 

other ISPs are among the ‘consumers’” to be considered under section 160(a)(2).  Br. 36.  But 

EarthLink’s asserted harm is not as a consumer of a broadband service, but instead as a reseller 

of the BOCs’ broadband services and a competitor to the BOCs and the other participants in the 

broadband market.  See id. at 1-5.   

                                           
45  EarthLink (Br. 25-26) disparages the Commission’s reasoning on this point as “contradictory 
and illogical,” but EarthLink ignores the material differences between a regulatory mandate to 
unbundle – which could require unbundling in situations and through means that are not wholly 
driven by economic interest – and the offering of wholesale access voluntarily and on 
commercially negotiated terms.  As the Commission recognized, mandated unbundling can 
impose numerous costs – including “diminish[ed] * * * compensation,” the “costs of 
constructing * * * facilities * * * that will allow the * * * satisf[action] [of] whatever access 
requirements might * * * be imposed,” and “the significant costs that can be associated with 
regulatory proceedings themselves” – that are not present in the context of commercially 
negotiated wholesale arrangements.  Order, para. 25 (J.A.  ).   
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EarthLink also claims (Br. 36) that it is “illogical” for the Commission to rely on “future 

consumer benefits” (Order, para. 31 (J.A.  )) as grounds for forbearance.  But, as the 

Commission noted, this Court in USTA II “f[ound] that the Commission lawfully may focus on 

future consumer benefits anticipated by its current policy decisions.”  Order, para. 31 (J.A.  ) 

(citing USTA II, 359 F.3d at 581).  This focus is particularly appropriate here, given the 

additional competition – and, therefore, consumer benefits – that the Commission found would 

likely follow from elimination of the section 271 unbundling obligations. 

3. § 160(a)(3) 
 

a. Section 160(a)(3) requires the Commission to determine whether forbearance 

would be in the “public interest.”  47 U.S.C. § 160(a)(3).  Section 160(b) requires that, in the 

course of determining whether “forbearance is in the public interest,” the Commission consider 

whether “forbearance will enhance competition among providers of telecommunications 

services.”  Id. § 160(b).  The Commission found that forbearance is in the public interest on the 

basis of its determinations that “relieving BOCs of unbundling obligations will encourage BOCs 

to further invest in, and deploy broadband technologies,” which “will promote increased 

competition in the market for broadband services.”  Order, para. 33 (J.A.  ).  The Commission 

explained further that its analysis in this context – as this Court confirmed is proper with respect 

to the Commission’s analysis of the section 251 unbundling obligations, see USTA II, 359 F.3d at 

579 – “is informed by section 706 of the 1996 Act,” which “directs [the Commission] to promote 

the timely and comprehensive deployment of broadband facilities.”  Order, para. 34 (J.A.  ); see 

id. (“We see no reason why our analysis should be different when the unbundling obligation is 

imposed on the BOCs under section 271 rather than section 251(c).”). 



39 
 

 

b. EarthLink asserts that the Commission, in finding that forbearance is in the public 

interest, did not consider the loss of intramodal competition from resellers of BOCs’ services.  

EarthLink Br. 36-37.  But the Commission found that forbearance would benefit both intermodal 

and intramodal competition – by encouraging the deployment of next-generation facilities by 

both incumbents and other carriers, with intermodal competition “pressur[ing] the BOCs to 

utilize wholesale customers to grow their share of the broadband markets” – and that this benefit 

“outweighed” any reduction in intramodal competition that might result from forbearance.  

Order, paras. 21, 26-27 (J.A.  ).  Even if the Commission were faced with a clear trade-off 

between intermodal competition and the wholesale-based intramodal competition that EarthLink 

seeks to pursue – and EarthLink cites nothing in the record that calls into question the 

Commission’s determination that forbearance is not a zero-sum game – it would be appropriate 

for the Commission to prefer intermodal competition.  This Court has held that the goal of the 

1996 Act “is to stimulate competition – preferably genuine, facilities-based competition.”  USTA 

II, 359 F.3d at 576. 

Finally, EarthLink (Br. 37-39) takes issue with the Commission’s determination that 

investment disincentives arise from both section 271 and section 251 unbundling obligations, 

pointing to the fact that lower, TELRIC prices apply to section 251 unbundling but not to section 

271 unbundling.  The Commission reasonably found, however, that mandated unbundling itself 

“imposes [the] costly requirement of designing the broadband network to create access points” to 

comply with the regulatory mandate.  Order, para. 34 (J.A.  ); see USTA I, 290 F.3d at 427 

(recognizing that “[e]ach unbundling of an element imposes costs of its own,” including the 

“complex issues of managing shared facilities”).  These investment disincentives exist 

irrespective of the price that the unbundling carrier can charge.  Even though TELRIC pricing 
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means that the disincentives created by section 251 unbundling are greater than those created by 

section 271 unbundling, that does not show that section 271 unbundling creates no disincentives 

to investment.  The Commission did not base its decision on a finding that the disincentives are 

equivalent under both types of unbundling.   

CONCLUSION 

For the foregoing reasons, the Court should deny the petition for review. 
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