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By the Chief, Wireline Competition Bureau:

Introduction
On September 26, 2013, the Federal Communications Commission (Commission) released the Inmate Calling Report and Order and FNPRM.[footnoteRef:2]  There, the Commission adopted a one-time mandatory data collection (Mandatory Data Collection) “[t]o enable the Commission to take further action to reform rates, including developing a permanent cap or safe harbor for interstate rates as well as to inform [its] evaluation of other rate reform options.”[footnoteRef:3]  The Commission delegated to the Wireline Competition Bureau (Bureau) “the authority to adopt a template for submitting the data and provide instructions to implement the data collection.”[footnoteRef:4]  In anticipation of the data submissions, the Bureau released a Protective Order in this proceeding.[footnoteRef:5]  [2:  See Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Report and Order and Further Notice of Proposed Rulemaking, 28 FCC Rcd 14107 (2013) (Inmate Calling Report and Order and FNPRM or Order), pets. for stay granted in part sub nom. Securus Techs. v. FCC, No. 13-1280 (D.C. Cir. Jan. 13, 2014); pets. for review pending sub nom. Securus Techs. v. FCC, No. 13-1280 (D.C. Cir. filed Nov. 14, 2013) (and consolidated cases).  The following rules are stayed pending resolution of the appeal:  47 C.F.R. §§ 64.6010 (Cost-Based Rates for Inmate Calling Services); 64.6020 (Interim Safe Harbor); and 64.6060 (Annual Reporting and Certification Requirement).  The court did not stay the remaining rules and did not issue a general stay of the Order.]  [3:  Inmate Calling Report and Order and FNPRM, 28 FCC Rcd at 14172, para. 124.]  [4:  Id. at 14173, para. 126.]  [5:  See Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Protective Order, 28 FCC Rcd 16954 (Wireline Comp. Bur. 2013) (Protective Order).  Pursuant to the Paperwork Reduction Act, the Commission sought and received Office of Management and Budget approval for the Mandatory Data Collection.  See Commission Announces Inmate Calling Services Data Due Date, WC Docket No. 12-375, Public Notice, 28 FCC Rcd 7326 (Wireline Comp. Bur. 2014).] 

In the Protective Order, the Bureau stated that it “is mindful of the sensitive nature of [confidential filings but is] also mindful of the right of the public to participate in this proceeding in a meaningful way.”[footnoteRef:6]  As such, the Protective Order allows In-House Counsel, Outside Counsel and Outside Consultants, as such terms are defined in the Protective Order, to access confidential data filed in this proceeding if they submit an Acknowledgment of Confidentiality[footnoteRef:7] in which they acknowledge and agree to be bound by the terms of the Protective Order, and certify that they are not involved in “Competitive Decision-Making” as defined in the Protective Order.[footnoteRef:8]  Outside Counsel and an Outside Consultant to Pay Tel Communications, Inc. (Pay Tel) previously filed Acknowledgements of Confidentiality pursuant to the Protective Order.[footnoteRef:9]  On July 17, 2014 Securus Technologies, Inc. (Securus) submitted confidential data (Cost Study Documents) in this proceeding pursuant to the Protective Order.[footnoteRef:10]  Securus simultaneously filed a Request for Confidential Treatment.[footnoteRef:11]    [6:  See Protective Order, 28 FCC Rcd at 16954, para. 1.]  [7:  See id. at App. A.]  [8:  Id. at 16954-55, para. 2 (“‘Competitive Decision-Making’ means a person’s activities, association, or relationship with any of its clients involving advice about or participation in the relevant business decisions or the analysis underlying the relevant business decisions of the client in competition with or in a business relationship with the Submitting Party.”).]  [9:  See Letter from Timothy G. Nelson, Counsel to Pay Tel, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 12-375, at Attach. (filed Jan. 17, 2014) (Pay Tel Outside Counsel Acknowledgements of Confidentiality); see also Letter from Timothy G. Nelson, Counsel to Pay Tel, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 12-375, at Attach. (filed July 31, 2014) (Pay Tel Outside Consultant Acknowledgment of Confidentiality).]  [10:  Letter from Stephanie A. Joyce, Counsel to Securus, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 12-375 (filed July 17, 2014) (attaching redacted Cost Study Documents) (Cost Study Documents).]  [11:  Securus Technologies, Inc. Objection to Disclosure of Confidential Information, WC Docket No. 12-375, at Attach. A (filed Aug. 6, 2014) (Securus Objection) (attaching copy of previously filed Request for Confidential Treatment).] 

Securus objects to a request by Pay Tel Outside Counsel to receive its unredacted Cost Study Documents because the “confidential information in those documents is competitively sensitive and must not be provided to Pay Tel, a direct competitor of Securus.”[footnoteRef:12]  Securus asserts that if Pay Tel’s Outside Counsel receives these documents, Securus will suffer “substantial and irreparable harm.”[footnoteRef:13]  [12:  See id. at 1; see also generally Securus Technologies, Inc. Reply in Support of Objection to Disclosure of Confidential Information, WC Docket No. 12-375 (filed Aug. 15, 2014) (Securus Objection Reply).  ]  [13:  Securus Objection at 3.] 

In response, Pay Tel notes that “Securus has presented no explanation of why the Protective Order does not apply in this circumstance or why it should not be subject to its terms.”[footnoteRef:14]  Pay Tel further provides a sworn declaration from its President that Outside Counsel do not “represent Pay Tel or provide counsel to Pay Tel with respect to competitive decision-making within the meaning of the Protective Order issued in this proceeding.”[footnoteRef:15]  Pay Tel also argues that “Securus cannot be permitted, on the one hand, to use its cost data to advance its advocacy in this proceeding and then, on the other hand, deny other parties the opportunity to review and evaluate the basis upon which these arguments are advanced.”[footnoteRef:16] [14:  See Pay Tel Communications, Inc. Response to Securus Technologies, Inc.’s Objection to Disclosure of Confidential Information, WC Docket No. 12-375, at 7 (filed Aug. 8, 2014) (Pay Tel Response); see also generally Pay Tel Communications, Inc. Supplemental Response to Securus Technologies, Inc.’s Objection to Disclosure of Confidential Information, WC Docket No. 12-375 (filed Aug. 19, 2014) (Pay Tel Supplemental Response).]  [15:  Pay Tel Supplemental Response at Attach.]  [16:  Pay Tel Response at 5.] 

Discussion
The record does not provide any reason to deny Pay Tel’s Outside Counsel access to the Cost Study Documents consistent with the terms of the Protective Order.[footnoteRef:17]  Securus argues that Pay Tel’s Outside Counsel is involved in Competitive Decision-Making pursuant to the Protective Order.  Securus attempts to support this argument with assertions that “Pay Tel is a small company with no in-house attorneys” and “Pay Tel has only 20-49 employees.”[footnoteRef:18]  Securus further claims that Pay Tel’s “chief Outside Counsel, Marcus Trathen, acts as Pay Tel’s General Counsel and has introduced himself publicly as such,”[footnoteRef:19] and that Pay Tel’s “Outside Counsel is not so distanced from Pay Tel as the outside counsel to other companies may be.”[footnoteRef:20]   [17:  We note that unlike with Outside Counsel, Securus has offered to provide the Cost Study Documents to Pay Tel’s Outside Consultant.  See Securus Objection at 1.  However, 18 days after the data were requested, Securus had not yet done so.  See Pay Tel Supplemental Response at 3.  ]  [18:  Securus Objection Reply at 2.]  [19:  Id.]  [20:  Id.] 

Pay Tel responds that its request “is fully compliant with the terms of the Protective Order and Securus has presented no explanation of why the Protective Order does not apply in this circumstance or why it should not be subject to its terms.”[footnoteRef:21]  Pay Tel asserts that its “counsel are not ‘competitors’ of Securus nor are they involved in ‘competitive decision making’ on its behalf.”[footnoteRef:22]  Pay Tel’s President declares that Marcus Trathen, the attorney in question, does not “represent Pay Tel or provide counsel to Pay Tel with respect to competitive decision-making within the meaning of the Protective Order issued in this proceeding,” and “has never been engaged by Pay Tel as Pay Tel’s General Counsel.”[footnoteRef:23]  In fact, Pay Tel’s declaration indicates that it employs additional counsel for corporate, litigation and patent matters.[footnoteRef:24]  Pay Tel’s Outside Counsel submitted Acknowledgements of Confidentiality pursuant to the requirements of the Protective Order, which includes a certification of a lack of involvement in Competitive Decision-Making.[footnoteRef:25]  [21:  Pay Tel Response at 7.]  [22:  Id. at 3.]  [23:  Pay Tel Supplemental Response at Attach.]  [24:  See id.]  [25:  See Pay Tel Outside Counsel Acknowledgements of Confidentiality.] 

Securus’ statements do not persuade us that Pay Tel’s Outside Counsel are involved in Competitive Decision-Making as defined by the Protective Order.  They are unsupported assertions, which Pay Tel has rebutted with a sworn declaration from its President that its Outside Counsel are not involved in Competitive Decision-Making.[footnoteRef:26]  In addition to being unsupported assertions, Securus’ statements, even if true, would not necessarily lead us to conclude that the counsel in question should not have access to the documents:  under the terms of the Protective Order, In-House Counsel are also permitted access to the documents so long as, like Outside Counsel and Outside Consultants, they are not involved in Competitive Decision-Making.[footnoteRef:27]  We conclude that Pay Tel’s request falls squarely within the confines of the Protective Order and is governed by the terms of that document.  The terms of the Protective Order provide ample protection for Securus’ data.   [26:  Securus Objection Reply at 2; Pay Tel Supplemental Response at Attach. ]  [27:  See Protective Order, 28 FCC Rcd at 16954-55, para. 2.] 

We also address Securus’ separate Request for Confidential Treatment.  As explained in the Protective Order, when a Submitting Party[footnoteRef:28] “designat[es] documents and information as Confidential under [the] Protective Order, a Submitting Party will be deemed to have submitted a request that the material not be made routinely available for public inspection under the Commission’s rules.”[footnoteRef:29]  As such, we grant in part Securus’ Request for Confidential Treatment filed concurrently with its Cost Study Documents to the extent it asks that the materials not be made routinely available for public inspection, and deny it in part to the extent that it seeks to make them unavailable under the Protective Order.  We reiterate the conclusion of the Protective Order that it properly balances the need to protect sensitive information with the right of the public to meaningfully participate in this proceeding, and that it thereby serves the public interest.[footnoteRef:30]  Additionally, Securus requests that the Commission not disclose its Cost Study Documents to Pay Tel’s Outside Counsel.[footnoteRef:31]  We make clear that, pursuant to the Protective Order, it is the Submitting Party that provides the confidential information to the requesting party, not the Commission staff.[footnoteRef:32]  For the foregoing reasons, we deny Securus’ objection and direct Securus to provide the requested data to Pay Tel’s Outside Counsel within three business days of the release date above.[footnoteRef:33]  Copies of this Order will be transmitted to Securus and its outside counsel by electronic mail. [28:  “‘Submitting Party’ means a person or entity who submits a Stamped Confidential Document.”  Protective Order, 28 FCC Rcd at 16954-55, para. 2.  ]  [29:  Id. at 16955,  para. 3 (citing 47 C.F.R. § 0.459(a), 0.459(a)(3)).]  [30:  Cf. 47 C.F.R. 0.461(f)(4) (Commission will weigh considerations favoring disclosure and non-disclosure and may conditionally grant or deny request for release of records under the Freedom of Information Act).]  [31:  See Securus Objection at 5; Securus Objection Reply at 5 (both requesting that the Commission not disclose to Pay Tel or its Outside Counsel Securus’ Cost Study Documents).]  [32:  See Protective Order, 28 FCC Rcd at 16956, para. 6.]  [33:  “Until any objection is resolved by the Commission and, if appropriate, by any court of competent jurisdiction, and unless such objection is resolved in favor of the person seeking access, a person subject to an objection from a Submitting Party shall not have access to the relevant Stamped Confidential Documents.”  Id. at 16956, para. 5.] 

Ordering clauses
Accordingly, IT IS ORDERED that, pursuant to sections 1, 2, 4(i), 4(j), 5, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i), 154(j), 155, and 303(r), and sections 0.91, 0.201(d), and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.201(d), and 0.291, the Securus Technologies, Inc. Objection to Disclosure of Confidential Information, filed on August 6, 2014, IS DENIED. 
IT IS FURTHER ORDERED that Securus’ Request for Confidential Treatment is GRANTED IN PART and DENIED IN PART as discussed above. 
IT IS FURTHER ORDERED that Securus MUST COMPLY with the terms of the Protective Order in this docket and provide Outside Counsel to Pay Tel Communications, Inc. the requested confidential data no later than October 6, 2014.  
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