May 28, 2013
VIA ELECTRONIC FILING
Marlene H. Dortch, Esq.
Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20054
Re:

Applications of Sprint Nextel Corp. and SoftBank Corp., IB Docket No. 12-343

Dear Ms. Dortch:
Crest Financial Limited (“Crest”) respectfully files this ex parte letter in support of its
Petition to Deny and to bring to the Commission’s attention several recent actions by SoftBank
and Sprint demonstrating their disregard for the Commission’s important role in reviewing the
proposed SoftBank-Sprint merger. Specifically, under Section 309 of the Communications Act,
the Commission reviews covered transactions to determine whether they will serve “the public
interest, convenience, and necessity”. The Commission will only grant a license transfer
application if it determines that the transaction will serve the public interest.
SoftBank and Sprint have jumped the gun on the Commission’s review, showing their
apparent indifference to the Commission’s public interest inquiry. Although the Commission’s
review remains ongoing and SoftBank itself is locked in a bidding war with DISH Network for
Sprint, SoftBank has been directing and manipulating Sprint’s critical business decisions as if its
merger with Sprint were already approved. But the Commission has not approved that merger,
and respect for the Commission’s process means that SoftBank and Sprint may not conduct
themselves as if approval were a mere formality and a foregone conclusion. Not only could the
Commission deny SoftBank’s attempted merger with Sprint for being contrary to the public
interest or posing a risk to national security, but the Commission could also hold its decision in
abeyance until the Sprint Board of Directors determines whether to pursue a deal with DISH.
This uncertainty makes it all the more inappropriate that SoftBank continues to control Sprint
from the shadows before the Commission completes its public interest review.
This sort of pre-merger coordination is not tolerated by other federal regulators charged
with protecting the public interest, and the Commission should not tolerate it either. In the
antitrust context, merging companies are prohibited from coordinating business activities while
the merger is subject to the Hart-Scott-Rodino Act waiting period. 1 Merging firms improperly
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“jump the gun” when they collaborate to further the merger process and start combining their
day-to-day operations before the end of the waiting period. Under the HSR Act, the Justice
Department has brought gun-jumping charges when a buyer has been granted decision rights
over the seller’s products, its ability to enter into fixed price contracts, its marketing activities,
and management of the seller’s business operations.
Cautioning merging parties not to undertake excessive coordination before antitrust
review is completed, the FTC’s former General Counsel has explained that although limited premerger coordination is acceptable, there is a certain point when indicia of excessive coordination
exists, “such as access to confidential information and control over key decisions,” from which
“one can reasonably find that the scale has tipped in the direction of the buyer.” 2 Likewise, the
Department of Justice has stated that merging parties must “continue to operate independently
pending consummation of their transaction” and that the “Department views gun-jumping as a
serious matter and will proceed against parties who fail to respect the law with regard to
preconsummation conduct.” 3
Thus, in challenging the transaction between Computer Associates and Platinum
Technology, the Department of Justice alleged antitrust violations to have occurred during the
pre-closing period. 4 Specifically, the Department objected to certain covenants in the merger
agreement that ceded control, prior to the expiration of the HSR Act’s waiting period, of the
seller to the buyer. For instance, the merger agreement ceded to the buyer pricing control of
seller’s products. 5 Likewise, the seller was prohibited from entering into contracts for a term of
more than thirty days if the contract included a fixed price for services. 6 Through operation of
these and other covenants, the seller substantially altered its ordinary business practices, showing
that it had ceded its control to buyer. The parties ultimately reached a settlement, under which
Computer Associates was required to pay $638,000 in civil penalties and was prevented from
agreeing on prices, approving or rejecting proposed customer contracts, and exchanging
prospective bid information with all future merger partners. 7
Similarly, the Department of Justice filed a complaint alleging that Qualcomm Inc. and
Flarion Technologies Inc. violated the HSR Act waiting period through limited conduct during
the transaction review period that gave Qualcomm beneficial ownership of Flarion. 8 According
to the complaint, Qualcomm was impermissibly involved in several areas of Flarion’s operations,
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including routine employee hiring, marketing decisions, and price discounts. 9 The parties
ultimately reached a settlement, in which Qualcomm and Flarion agreed to pay $1.8 million in
civil penalties. 10
SoftBank, through its words and actions, has similarly jumped the gun on the
Commission’s review, acting as if the Commission’s role in reviewing the proposed transaction
is a mere formality.
First, SoftBank CEO Masayoshi Son has been speaking publicly as if SoftBank already
owns Sprint. 11 He stated recently that “in the Sprint-SoftBank transaction, Clearwire’s spectrum
is the key.” Son has also preemptively announced that if the Sprint-Clearwire merger does not
close, Clearwire will not go into bankruptcy because SoftBank will ensure that Sprint continues
to finance Clearwire. In addition, SoftBank recently described its vision for the post-transaction
Sprint, detailed the composition of the new company’s Board of Directors, and it also touted the
planned synergies between SoftBank’s and Sprint’s operations. 12 In fact, in its recent SEC
filings, SoftBank announced that the new Sprint’s board of directors will quickly lose any
involvement from Sprint’s current leadership. Rather, within three years of the SoftBank-Sprint
transaction closing, the new Sprint board will consist of six independent directors, three
SoftBank directors, and the CEO. 13 Additionally, SoftBank has announced that it is already
meeting regularly with Sprint representatives to plan the synergies of the new company,
notwithstanding the ongoing review that this Commission is undertaking. 14 By doing so,
SoftBank has signaled to Sprint’s employees and customers that the involvement of Sprint’s
current leadership will be short-lived—and that all business decisions involving Sprint should be
made with the understanding and expectation that SoftBank will be running the operation and
that current business opportunities should fit within the planned synergies that SoftBank seeks.
These are just the type of actions that drew the ire of regulators in the Comcast-NBC
Universal transaction. After Comcast and NBC Universal announced the future leadership of the
combined company, and while regulatory review was still underway, the Justice Department was
asked to investigate whether such public statements violated federal antitrust law by seeking
preemptively to “exert managerial and operational control of that company.” And according to
press reports, “[t]hat announcement displeased regulators” and led the companies to promise
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“that they would make no further personnel announcements until the deal-closing process and
timing is certain.” 15
Second, in addition to Son’s statements about future governance and business structures,
recent SEC filings show that SoftBank has also been directing Sprint’s core business decisions.
For instance, SoftBank directed Sprint’s lynchpin business decision in its quest to acquire
Clearwire—directing Sprint to purchase enough equity in Clearwire to increase its control over
the Clearwire Board and leading to Sprint’s acquisition of Clearwire shares owned by Eagle
River Investments LLC. And the SEC filings and press reports make clear that SoftBank also
controls how much Sprint may offer to purchase the remaining shares of Clearwire that it did not
already own—initially telling Sprint that it would not consent to any bid for Clearwire in excess
of $2.97 per share and then consenting to the Sprint’s making an increased offer.
This type of excessive coordination is just the type of action that triggers gun-jumping
concerns. The Commission should investigate whether SoftBank’s integral role in Sprint’s
corporate decisions amounts to SoftBank jumping the gun of the Commission’s public interest
review. To be sure, the specific focus and requirements of pre-merger review by the Department
of Justice differ from those of the pre-merger review by the Commission. But gun-jumping is no
less threatening to the Commission’s core mission to protect the public interest than it is to the
Justice Department’s mission to protect competition. And by its words and actions since the
merger was announced, SoftBank has been disrespecting the Commission’s ongoing review.
Through the statements and conduct discussed above, SoftBank, and Masayoshi Son in
particular, have stated that the Commission’s review and approval does not matter, particularly
as it relates to the Commission’s review of the Sprint-Clearwire transaction. Instead, Son
suggests that he is comfortable controlling Clearwire through Sprint’s current interest, which it
received through its acquisition of the Eagle River shares: “there is already existing signed
contract – signed definitive agreement between Sprint and those major shareholders of
Clearwire. So in the worst case, after the voting, Sprint would end up owning 65% of Clearwire
at the minimum.” And with that control, Son will be able to prohibit Clearwire from “any sales
of frequency to outsiders and so on.” That is “good enough,” Son stated. 16
SoftBank’s continued disregard for the Commission’s important role protecting the
public interest should not be allowed to continue unchecked, especially now that there is a
bidding war for who will control Sprint. SoftBank has essentially presented the proposed
transaction to the Commission as a fait accompli that awaits the Commission’s rubber stamp.
However, the Commission must be mindful of its statutory obligation under Section 309 of the
Communications Act to approve only those transactions that it determines to be in the public
interest. It would be arbitrary and capricious to approve a deal that has been presented as a fait
accompli, for that would impermissibly truncate the Commission’s statutorily mandated inquiry
into whether the transaction serves the “public interest, convenience, and necessity.” The
Commission may not simply rubber stamp a transaction that in practice has already been
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consummated. Just as Article III courts may not be relegated to “the role of petty functionaries”
where they are “stripped of capacity to evaluate independently” whether an action under review
is lawful, 17 neither should the Commission.
Moreover, for the Commission to rubber stamp an effectively completed transaction
would risk impermissibly delegating a core Commission responsibility—verifying that the
proposed deal is in fact in the public interest—to SoftBank, Sprint, and Clearwire. It is for the
Commission alone, not corporate officers, to determine what the public interest requires in this
matter. 18
*

*

*

For the reasons stated in Crest’s Petition and Reply, the Commission should deny the
proposed transaction or approve it only subject to the conditions proposed in Crest’s previous
filings.
This letter is filed pursuant to Section 1.1206 of the Commission’s Rules.
Respectfully submitted,
/s/ Viet D. Dinh
Viet D. Dinh
Bancroft PLLC
1919 M Street, N.W.
Suite 470
Washington, D.C. 20036
vdinh@bancroftpllc.com
cc:

David Krech
Wayne McKee
Neil Dellar
Aaron Goldschmidt
Paul Murray
Christopher Sova
Kathleen Collins
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