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PETITION FOR RECONSIDERATION 

 On November 15, 2012, Sprint Nextel Corporation (“Sprint”) filed an application 

requesting that Commission staff exercise its delegated authority and approve without prior 

public notice a transaction in which Sprint would take a majority, controlling interest in 

Clearwire Corporation (“Clearwire”) through Sprint’s acquisition of the Clearwire stock owned 

by Eagle River Investment, LLC (“Eagle River”).  Although this transaction (“the Eagle River 

transaction”) increased Sprint’s ownership of Clearwire to 50.45% from 48.15% and, for the first 

time, gave Sprint the power to appoint a majority of the Clearwire board (without having to fill 

any of its seats with independent directors), Sprint portrayed the Eagle River transaction to 

Commission staff as a pro forma matter for which public notice and review above the staff level 

were unnecessary.  Sprint urged that “the Commission need not place the application on public 

notice …, and the Commission staff, acting under delegated authority, can expeditiously grant its 

consent ….”1  On December 12, 2012, Commission staff announced the approval of this 

supposedly pro forma, non-substantial transaction. 2 

 Crest Financial Limited (“Crest”) is a minority shareholder in Clearwire aggrieved by the 

Eagle River transaction.  Pursuant to 47 C.F.R. § 1.106, Crest hereby petitions for 

reconsideration of the decision to approve that transaction through pro forma procedures.  

Contrary to Sprint’s representation to Commission staff, the Eagle River transaction was 

anything but pro forma, as events subsequent to the approval of the transaction have amply 

                                              
1 Clearwire Corporation; Application for Pro Forma Transfer of Control, Exhibit A, at 1-2 (Nov. 
15, 2012) (hereinafter, “Application”). 
2 See Wireless Telecommunications Bureau Assignment of License Authorization Applications, 
Transfer of Control License Applications, De Facto Transfer Lease Applications and Spectrum 
Manager Lease Notifications, Designated Entity Reportable Eligibility Event Applications, and 
Designated Entity Annual Reports, Report Nos. 8300, 8300-A, 8300-B, and 8300-C, Public 
Notice (WTB rel. Dec. 12, 2012). 
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demonstrated.  Far from being a non-substantial matter, the Eagle River transaction gave Sprint 

both de jure and de facto control over Clearwire.  Therefore, the public should have been given 

notice and afforded the opportunity to comment upon it.  The Eagle River transaction was hardly 

pro forma, as it was the first step in a proposed transaction through which Sprint will acquire 

100% ownership of Clearwire, a transaction appropriately undergoing public comment and 

Commission review.  And that transaction is itself part of a larger transaction also undergoing 

such scrutiny — Sprint’s proposed transfer to Softbank Corporation (“Softbank”) of a 

controlling, 70% interest in Sprint (“the Sprint-Softbank transaction”).  The Commission, or the 

Wireless Bureau acting on the Commission’s behalf, should therefore reconsider the decision to 

approve the Eagle River transaction on delegated authority, place Sprint’s application to acquire 

Eagle River’s shares of Clearwire on public notice, and consider that application along with 

Sprint’s proposed acquisition of all Clearwire shares and the proposed Sprint-Softbank 

transaction. 

BACKGROUND 

 Crest, a Houston-based investment company, is a long-term investor in Clearwire and its 

spectrum.  In 1996, the Commission awarded to Digital & Wireless Television LLC, a Crest 

affiliate, licenses providing rights to frequencies in nineteen markets in a Basic Trending Areas 

auction.  In June 2004, Clearwire, then still a privately-held corporation, acquired these licenses 

from Digital & Wireless.  As part of the consideration for this sale, Crest received a significant 

number of Clearwire shares.  Earlier this year, Crest, together with its affiliates and other related 

persons, increased their holdings in Clearwire through purchases in the public market.  Crest and 

its affiliates and related persons currently own more than 57 million of Clearwire’s Class A 

shares, which constitute approximately 8.34 percent of Clearwire’s outstanding Class A common 

stock.  Crest is the plaintiff in an action pending in the Delaware Court of Chancery seeking 
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relief from Sprint’s breaches of fiduciary duty relating to the Eagle River and Sprint-Softbank 

transactions.3   

 Eagle River is an investment firm owned by Craig McCaw, the founder of Clearwire.  

Prior to October 18, 2012, Eagle River owned 5% of Clearwire’s outstanding Class A shares.  

Under an Equityholders’ Agreement between Sprint, Eagle River, and several other significant 

investors in Clearwire executed in 2008, Eagle River possessed the right to nominate a director 

to the Clearwire board so long as Eagle River held Clearwire stock and the right to approve or 

block amendments to Clearwire’s bylaws or any change to the size of the Clearwire board — 

thus giving Eagle River the ability to veto significant transactions of Clearwire.4 

On October 18, 2012, Sprint disclosed in an SEC filing its intent to acquire Eagle River’s 

share of Clearwire for $100 million and thereby increase Sprint’s stake in the company from 

48.15% to 50.45%.5  This transaction was critical to the future of Clearwire, as it resulted in 

Sprint becoming Clearwire’s de jure controlling shareholder. 

On November 7, 2012, DISH Network Corporation (“DISH”) petitioned the Commission 

to require Sprint “to obtain Commission approval prior to acquiring additional voting interests in 

Clearwire” and to “consolidate the Commission’s review of the … Transaction with the 

Commission’s review of Sprint’s pending transfer of control to Softbank.”6  DISH noted that 

Sprint previously had failed to notify the Commission and obtain its approval “when Sprint’s 

                                              
3 See Crest Financial Ltd. v. Sprint Nextel Corp., et al., C.A. No. 8099-CS (Del. Ch.) (“Crest v. 
Sprint”). 
4 See Verified Second Amended Complaint ¶¶ 50, 78, 80, Crest v. Sprint. 
5 See Clearwire 10/18/12 Schedule 13D/A Ex. 99.30. 
6 DISH Network Corporation; Petition to Require Full Commission Review of Sprint Nextel 
Corp.’s Acquisition of Control Over Clearwire Corp., and to Consolidate Review with the 
Pending Review of Softbank Corp.’s Acquisition of Control Over Sprint Nextel Corp. at 1 
(Nov. 7, 2012). 
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voting interests in Clearwire fell below 50% in mid-2011.”7  The Commission did not, however, 

act on DISH’s petition and instead proceeded to handle the Eagle River transaction under pro 

forma procedures, as discussed below. 

On November 15, 2012, Sprint and Softbank filed an application requesting the 

Commission’s authorization for Softbank to acquire a 70% controlling interest in Sprint.8  In a 

footnote in that filing, Sprint indicated that it “has entered into an agreement to acquire Eagle 

River Investments LLC’s interest in Clearwire.  Clearwire will be filing pro forma license 

transfer applications for FCC consent to the Eagle River transaction.”9  In another footnote, 

Sprint stated that it “is acquiring additional shares in Clearwire as part of a separate transaction 

with Eagle River Investments LLC, which will give Sprint a de jure controlling interest in 

Clearwire.”10   

The same day, November 15, 2012, Clearwire on Sprint’s behalf filed the application 

seeking Commission staff’s approval on a pro forma basis of the Eagle River transaction, which 

would increase Sprint’s stake in Clearwire from 48.15% to 50.45%.11 

On November 30, 2012, the Commission issued a Public Notice regarding the proposed 

Sprint-Softbank transaction. 12  The Commission noted that Sprint “has a voting interest of 

                                              
7 Id. at 4. 
8 See Applications of Sprint Nextel Corporation, Transferor, SoftBank Corp., and Starburst II, 
Inc., Transferees, for Consent to Transfer of Control of Licenses and Authorizations, Public 
Interest Statement, IB Docket No. 12-343 (Nov. 15, 2012). 
9 Id. at 4 n.4 (parenthetical omitted). 
10 Id. at 9 n.12. 
11 See supra note 1. 
12 See Softbank and Sprint Seek FCC Consent to the Transfer of Control of Various Licenses, 
Leases, and Authorizations from Sprint to Softbank, and to the Grant of a Declaratory Ruling 
under Section 310(B)(4) of the Communications Act, IB Docket No. 12-343, Public Notice, DA 
12-1924 (rel. Nov. 30, 2012). 
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approximately 48 percent in Clearwire, a Commission licensee, and has entered into an 

agreement to acquire additional shares in Clearwire.  Upon approval and consummation of that 

agreement, Sprint would own up to 50.45 percent of Clearwire’s voting stock.” 13   

On December 12, 2012, more than three weeks before the initial deadline for filing 

comments in response to the November 30, 2012 Public Notice, Commission staff announced 

that it had approved the pro forma application regarding the Eagle River transaction.14   

The very next day, December 13, 2012, Sprint and Clearwire disclosed in SEC filings 

that Sprint had made a proposal to Clearwire to buy out all of Clearwire’s minority 

shareholders.15 

On December 20, 2012, Sprint and Softbank amended their application for Commission 

approval of Softbank’s acquisition of a 70% interest in Sprint.16  They did so to “notify the 

Commission of a recent agreement by which Sprint has agreed to acquire the remaining shares of 

Clearwire Corporation that Sprint does not already own.”17  

On December 27, 2012, the Commission issued a Public Notice revising the comment 

cycle with respect to the Sprint-Softbank transaction.18  The Commission observed that earlier 

that month it had “approved Sprint’s pro forma application to increase Sprint’s ownership of 

                                              
13 Id. at 1-2 n.4. 
14 See supra note 2. 
15 See Clearwire 12/13/12 Schedule 13D at 8-9. 
16 See Applications of Sprint Nextel Corporation, Transferor, SoftBank Corp., and Starburst II, 
Inc., Transferees, for Consent to Transfer of Control of Licenses and Authorizations, 
Amendment, IB Docket No. 12-343 (Dec. 20, 2012). 
17 Id. at 1 (parenthetical omitted). 
18 See Softbank and Sprint File Amendment to their Previously Filed Applications to Reflect 
Sprint’s Proposed Acquisition of De Facto Control of Clearwire, IB Docket No. 12-343, Public 
Notice, DA 12-2090 (rel. Dec. 27, 2012). 
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Clearwire from below 50 percent to approximately 50.45 percent through the acquisition of 

Clearwire stock held by Eagle River.”19 

ARGUMENT 

Sprint’s application for approval to acquire a majority interest in Clearwire through the 

Eagle River transaction involved a “transfer of control” under the Commission’s regulations.20  

Pursuant to 47 C.F.R. § 1.933, pre-approval public notice of that proposed transaction was 

required unless it involved a “non-substantial (pro forma)” transfer.21  

“In defining when a transfer of control has occurred and whether it is substantial or pro 

forma,” the Commission has said that it “distinguishes between the presence of de facto and de 

jure control.  If there is a change in de facto control, the transfer is considered substantial ….  A 

change in de jure control is generally considered substantial, but if there is an indication that de 

facto control has not changed, the transfer may be considered pro forma ….”22   

“De jure control is control as a matter of law and is based on who holds the equity shares 

of an entity.  De jure control is present where equity-holders voting together own or control fifty 

percent or more of the licensee’s voting shares.”23 

In contrast, “de facto control is defined as actual control of the licensee, and rests with the 

party or entity in question that has the power to control or dominate management of the 

                                              
19 Id. at 2. 
20 See 47 C.F.R. § 1.948(b)(1) (“A change from less than 50% ownership to 50% or more 
ownership shall always be considered a transfer of control.”). 
21 Id. § 1.933(d)(2). 
22 2000 Biennial Regulatory Review, Notice of Proposed Rulemaking, 15 F.C.C.R. 24264, 24270 
(2000) (discussing Federal Communications Bar Association’s Petition for Forbearance from 
Section 310(d) of the Communications Act Regarding Non-Substantial Assignments of Wireless 
Licenses and Transfers of Control Involving Telecommunications Carriers, Memorandum 
Opinion and Order, 13 FCC Rcd 6293, 6297-99 (1998)). 
23 Id. 



 

7 
 

licensee.”24  “Because it inherently involves issues of fact, de facto control must be determined 

on a case-by-case basis and may vary with the circumstances presented by each licensee.”25  The 

factors relevant to a finding of de facto control include “power to constitute or appoint more than 

fifty percent of the board of directors.”26 

 In its December 27, 2012 Public Notice the Commission stated that it “approved Sprint’s 

pro forma application to increase Sprint’s ownership of Clearwire from below 50 percent to 

approximately 50.45 percent through the acquisition of Clearwire stock held by Eagle River.”27  

Explaining its decision to treat the Eagle River transaction as pro forma, the Commission said: 

While that transaction restored Sprint’s de jure control over 
Clearwire, it did not give Sprint de facto control because Sprint 
and the other majority stockholders of Clearwire entered into an 
Equityholders’ Agreement (“EHA”), through which a super-
majority vote of the board of directors (10 of 13 members) is 
required to replace Clearwire’s CEO and certain other members of 
senior management and to approve a change of control of 
Clearwire, thus giving the non-Sprint nominated board members 
and their nominating shareholders negative control of Clearwire.28 

 
But the notion that the Eagle River transaction did not give Sprint de facto control is wrong.  

That transaction gave Sprint both de jure and de facto control of Clearwire.   

 As Sprint disclosed in its application regarding the Eagle River transaction, “Sprint 

currently has the right to appoint seven members of Clearwire’s board of directors, with one of 

these directors required to be independent.” 29  In so stating, Sprint acknowledged that, absent the 

Eagle River transaction, Sprint was required to nominate, among its seven director nominees, 
                                              
24 Id. at 24270-71. 
25 Id. at 24271. 
26 Id. 
27 December 27, 2012 Public Notice at 2. 
28 Id. 
29 Application at 1 n.1. 
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one independent director.30  But, Sprint continued, “[u]pon the closing of the proposed [Eagle 

River] transaction, … none of the Sprint appointees would be required to be independent 

because the director currently nominated by Eagle River would become an independent 

director.”31   

Thus, the Eagle River transaction gave Sprint, for the first time, the power to nominate 

seven, non-independent board members — a majority of the board.  In so doing, the transaction 

gave Sprint and its board nominees actual, de facto control of Clearwire.  The evidence of 

Sprint’s new-found power over Clearwire came immediately after the Commission’s 

announcement on December 12, 2012, of its approval of the Eagle River transaction.  The very 

next day, Sprint began to assert the power to squeeze out all of Clearwire’s minority 

shareholders, including Crest. 

The Eagle River transaction was not a mere pro forma, non-substantial transfer.  On the 

contrary, that transaction evidently was the first step in Sprint’s plan to force out Clearwire’s 

minority shareholders at an artificially low price and deliver control of Clearwire’s spectrum to 

Softbank.  The Eagle River transaction, whether viewed on its own or as the first step in Sprint’s 

plan to acquire all of Clearwire’s shares, was clearly substantial. 

Sprint urged Commission staff to approve the Eagle River transaction as a pro forma 

matter for which public notice and Commission-level approval were not required.  At the time it 

approved Sprint’s application, staff had not been apprised that the Eagle River transaction was a 

                                              
30 The Commission had noted this requirement in its opinion approving the 2008 transaction 
between Sprint and Clearwire.  See Sprint Nextel Corporation and Clearwire Corporation; 
Applications for Consent to Transfer Control of Licenses, Leases, and Authorizations, 
Memorandum Opinion and Order, 23 FCC Rcd 17570, 17575 n.32 (2008) (noting that “at least 
one of Sprint Nextel’s nominees must qualify as an independent director”) (citing Clearwire 
Proxy Statement, Schedule 14A, filed by Clearwire Corporation (dated Oct. 9, 2008), at 114). 
31 Application at 1 n.1 (emphasis added). 
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prelude to Sprint’s attempted acquisition of all of Clearwire’s stock.  If staff had known then 

what it knows now, it surely would not have viewed the Eagle River transaction as a “non-

substantial (pro forma)” stock purchase.32 

The December 27, 2012 Public Notice states that the Eagle River transaction “did not 

give Sprint de facto control because Sprint and the other majority stockholders of Clearwire 

entered into an Equityholders’ Agreement (“EHA”), through which a super-majority vote of the 

board of directors (10 of 13 members) is required to replace Clearwire’s CEO and certain other 

members of senior management and to approve a change of control of Clearwire.”33  But that 

description of the EHA — which was based upon a footnote in a 2008 filing made by Sprint — 

is not correct.  The EHA does not require a super-majority vote for “any Related Party 

Transaction.”34  Instead, only a simple majority vote is required in such cases.  The EHA 

expressly provides that a super-majority vote is required for “any Change of Control of the 

Company of any of its Subsidiaries (other than in connection with a transaction that constitutes 

a Related Party Transaction) (it being understood that Related Party Transactions are to be 

addressed as set forth in Section 2.6(a)).”35  Thus, contrary to the December 27, 2012 Public 

Notice, the super-majority vote provisions in the EHA do not give the non-Sprint nominated 

board members “negative control of Clearwire.”36   

                                              
32 47 C.F.R. § 1.933(d)(2). 
33 December 27, 2012 Public Notice at 2 (citing Description of the Transaction and Public 
Interest Statement, File No. 0003368272 (Lead Call Sign B085 amended June 24, 2008) at 6-7 & 
n.7). 
34 Equityholders’ Agreement § 2.6(a)(i) (attached as Exhibit A).   
35 Id. § 2.6(b)(v) (emphasis added).   
36  December 27, 2012 Public Notice at 2.  In footnote 7 of the 2008 filing, Sprint told the 
Commission that “certain major corporate decisions” will require supermajority vote, “such as 
removal of the Chief Executive Officer or a change in control of New Clearwire.”  Description 
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Furthermore, after the Eagle River transaction Sprint as majority shareholder has actual, 

de facto control of Clearwire since it has the power to forcibly cash out the minority — as it is 

now attempting to do.  Significantly, Sprint’s majority shareholding also gives Sprint the power 

to block any proposed or potential alternatives to its plan to buy out Clearwire’s minority 

shareholders.  Sprint can veto any alternative transactions simply by having its non-independent 

board members vote “no.”   

Sprint asserted in its application regarding the Eagle River transaction that pro forma 

procedures should apply because “Sprint’s qualifications to hold de jure control of Clearwire has 

[sic] already been reviewed and approved … as part of the 2008 Sprint-Clearwire transaction.”37  

The Commission relied on no such bootstrap reasoning in the December 27, 2012 Public Notice 

and should reject it.  Circumstances have materially changed since 2008.  In 2008, Sprint shared 

the rights of the Equityholders’ Agreement with several other investors, namely Bright House 

Network, Google, Time Warner Corporation, Intel Corporation, Comcast Corporation, and, most 

importantly for the purposes of this proceeding, Eagle River.  But now several of these investors 

— Eagle River, Google, and Time Warner — have completely divested of their interest in 

Clearwire, leaving Sprint as one of the last remaining entities to hold any rights under the 

Equityholders’ Agreement.  Furthermore, the Eagle River transaction gives Sprint for the first 

time seven, non-independent board seats, and it is now clear that Sprint aims to deliver control of 

Clearwire’s spectrum to Softbank.  

                                                                                                                                                    
of the Transaction, supra note 33, at 7 n.7.  That footnote did not, however, inform the 
Commission about the exception for Related Party Transactions. 
37 Application at 1.   
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CONCLUSION 

 For the foregoing reasons, Crest’s petition for reconsideration of the Commission’s 

approval of the Eagle River transaction through pro forma procedures should be granted, the 

Commission should issue a Public Notice to invite public comment on that transaction, and the 

Commission should review that transaction in connection with the other transactions of which it 

is an integral part:  Sprint’s attempted acquisition of 100% of Clearwire’s shares and the 

proposed Sprint-Softbank transaction.  Crest respectfully requests that Commission staff grant 

this relief or else refer Crest’s petition to the Commission so that this relief may be granted by 

the Commission.38 

 
Respectfully submitted,  

 /s/ Viet D. Dinh 

 
 
 

Kathleen M. H. Wallman 
WALLMAN CONSULTING, LLC 
9332 Ramey Lane 
Great Falls, VA 22066 
(202) 641-5387 
wallmank@wallman.com 
 
January 4, 2013 
 

Viet D. Dinh 
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Jeffrey M. Harris 
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Brian J. Field 
BANCROFT PLLC 
1919 M Street, NW, Suite 470 
Washington, DC  20036 
(202) 234-0090 
vdinh@bancroftpllc.com 
 
Counsel for Crest Financial Limited 

 

 
  

                                              
38 See 47 C.F.R. § 1.104 (b) (providing that, when reconsideration is sought of “a final action 
taken pursuant to delegated authority,” the “petition for reconsideration will be acted on by the 
designated authority or referred by such authority to the Commission”). 
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Exhibit A 



EXECUTION COPY 

DWT 2291308v33 0065187-000863

EQUITYHOLDERS’ AGREEMENT 

by and among 

CLEARWIRE CORPORATION, 

SPRINT HOLDCO, LLC, 

EAGLE RIVER HOLDINGS, LLC, 

INTEL CAPITAL WIRELESS INVESTMENT CORPORATION 2008A, 

INTEL CAPITAL WIRELESS INVESTMENT CORPORATION 2008B, 

INTEL CAPITAL WIRELESS INVESTMENT CORPORATION 2008C, 

INTEL CAPITAL CORPORATION, 

INTEL CAPITAL (CAYMAN) CORPORATION, 

MIDDLEFIELD VENTURES, INC., 

COMCAST WIRELESS INVESTMENT I, INC., 

COMCAST WIRELESS INVESTMENT II, INC., 

COMCAST WIRELESS INVESTMENT III, INC., 

COMCAST WIRELESS INVESTMENT IV, INC., 

COMCAST WIRELESS INVESTMENT V, INC., 

 GOOGLE INC., 

TWC WIRELESS HOLDINGS I LLC, 

TWC WIRELESS HOLDINGS II LLC, 

TWC WIRELESS HOLDINGS III LLC, 

and

BHN SPECTRUM INVESTMENTS, LLC 

Dated as of November 28, 2008 

[1.5.1.2.1.1] [05. - Equityholders Agreement.pdf] [Page 1 of 128]
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case of BHN, has a Percentage Interest equal to at least 50% of its Percentage 
Interest as of the Effective Date (as may be adjusted on the Adjustment Date)),  

(i) afford the officers, employees, auditors and contract 
employees of that Equityholder and its Controlled Affiliates, during 
normal business hours and on reasonable notice, reasonable access to the 
Company’s and its Subsidiaries’ officers, employees, properties, offices, 
plants and other facilities and to all books and records, and 

(ii) afford that Equityholder the opportunity to discuss the 
Company’s and its Subsidiaries’ affairs, finances and accounts with the 
Company’s and its Subsidiaries’ officers from time to time as the 
Equityholder may reasonably request, 

in each event, only to the extent necessary or reasonably appropriate to 
accomplish the reasonable purpose of the proposed inspection.  If following such 
discussion the Equityholder determines that it needs further financial information 
of the Company and its Subsidiaries, then the Equityholder will provide a written 
request of the same to the chief financial officer of the Company including a 
description of the type of information needed from the auditors.  The chief 
financial officer of the Company will promptly make the request of the 
Company’s auditors to discuss the requested issues with the requesting 
Equityholder.

(b) The officers, employees, auditors and contract employees of any 
Equityholder or its Controlled Affiliates having access rights under Section 2.5(a) 
will be limited to those officers, employees, auditors and contract employees of 
the Equityholder and its Controlled Affiliates with a need to have the above-
described access rights for the purpose of evaluating the Equityholder’s equity 
investment in the Company and the LLC, but, insofar as such access rights 
provide access to information that relates, in each case, to the Company’s retail 
business, may not include any officer or employee that is directly responsible for 
the day-to-day operations of such Equityholder that are competitive with the 
business of the Company and the LLC. 

2.6 Requirements for Board Action. 

(a) In addition to any other actions or approvals required under this 
Agreement, Law, the Operating Agreement, the Charter or the Bylaws, the 
following actions (including the entry into any agreement, contract or 
commitment to take any such action) will require the prior approval of a Simple 
Majority of the disinterested Directors: 

(i) any Related Party Transaction, and 

[1.5.1.2.1.1] [05. - Equityholders Agreement.pdf] [Page 25 of 128]
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(ii) any Transfer of Equity Securities by the Principal 
Equityholder, whether as part of a single transaction or a series of related 
transactions, that constitutes a Change of Control of the Company or any 
of its material Subsidiaries, except that for purposes of this clause (ii), 
any failure of the disinterested Directors to vote against the proposed 
Transfer within 30 days following the receipt by the Company of written 
notice of the Transfer will be deemed to be an approval of the Transfer. 

(b) In addition to any other actions or approvals required under this 
Agreement, the Operating Agreement, Law, the Charter or the Bylaws, the 
following actions (including the entry into any agreement, contract or 
commitment to take any such action) by the Company or any of its Subsidiaries 
will require the prior approval of at least 10 Directors (or, if there are fewer than 
10 Directors, all of such Directors): 

(i) the appointment or removal of the Chief Executive Officer 
of the Company and the LLC, and the appointment or removal of all 
executive officers of the Company and the LLC who report directly to 
the Chief Executive Officer (including but not limited to the Chief 
Operating Officer, the Chief Financial Officer, the Chief Technology 
Officer and any officer determined to be a chief operating decision maker 
under GAAP); provided that the foregoing approval rights with respect to 
the removal of executive officers of the Company and the LLC who 
report directly to the Chief Executive Officer will not apply if Sprint 
owns less than 50% of the outstanding Voting Securities and has the right 
to nominate less than a majority of the Directors; 

(ii) the Company or any Subsidiary of the Company engaging 
in:

(A) a joint venture with any Person that involves a 
contribution by the Company or any Subsidiary of the Company to 
the joint venture entity of assets with a book value in excess of 
20% of the book value of the consolidated assets of the Company 
and its Subsidiaries, as reflected in the most recent audited 
financial statements of the Company and its Subsidiaries; 

(B) an acquisition of any assets (including stock or 
other equity interests) in a transaction or series of related 
transactions that have an aggregate purchase price in excess of 
20% of the book value of the consolidated assets of the Company 
and its Subsidiaries, as reflected in the most recent audited 
financial statements of the Company and its Subsidiaries; or 

[1.5.1.2.1.1] [05. - Equityholders Agreement.pdf] [Page 26 of 128]



23

DWT 2291308v33 0065187-000863

(C) a disposition of any assets of the Company or any 
Subsidiary of the Company (including stock or other equity 
interests) in a transaction or series of related transactions that have 
an aggregate purchase price in excess of 20% of the book value of 
the consolidated assets of the Company and its Subsidiaries, as 
reflected in the most recent audited financial statements of the 
Company and its Subsidiaries;  

except that the approval required under this Section 2.6(b)(ii) will not be required for any 
transaction that qualifies as a Related Party Transaction (it being understood that Related Party 
Transactions are to be addressed as set forth in Section 2.6(a));  

(iii) engaging in or undertaking any business activities 
approved by the Board under clause (iv) of the definition of the Business 
Purpose of the Company; 

(iv) funding any of the following: 

(A) any business activities outside the United States 
other than funding as and to the extent necessary to maintain the 
Company’s existing operations and assets located outside of the 
United States; or 

(B) any acquisition of spectrum (whether by purchase, 
lease or license) outside the United States; or  

(C) any expansion of the Business Purpose of the 
Company under clause (iv) of the definition thereof that is not 
conducted through the LLC or its Subsidiaries; and 

(v) any Change of Control of the Company or any of its 
Subsidiaries (other than in connection with a transaction that constitutes a 
Related Party Transaction) (it being understood that Related Party 
Transactions are to be addressed as set forth in Section 2.6(a)). 

(c) In addition to any other actions or approvals required under this 
Agreement, the Operating Agreement, Law, the Charter or the Bylaws, any 
amendment to the Operating Agreement will require the prior approval of a 
majority of the Directors who are Independent Designee(s) and Independent 
Directors nominated by one or more Equityholders other than those Independent 
Directors that are current or former directors, officers or employees of a 
nominating Equityholder. 

(d) Notwithstanding anything to the contrary in this Agreement,  

[1.5.1.2.1.1] [05. - Equityholders Agreement.pdf] [Page 27 of 128]



[1.5.1.2.1.1] [05. - Equityholders Agreement.pdf] [Page 105 of 128]

"Proposed Transferee" is defined in Section 3.4(a). 

"Public Offering" means an underwritten public offering of securities of the Company 
under an effective registration statement under the Securities Act or the sale of securities of the 
Company on a bought-deal basis to a broker-dealer who intends to distribute the acquired 
securities. 

"Public Offering Notice" is defined in Sectlon 3.5(d)(i). 

"Qualifying Purchase" is defined in Section 3.7(b)(ii). 

"Qualifying Purchase Notice" is defined in Section 3.8(a). 

"Qualifying Purchase Securities" is defined in Section 3.8(a). 

"Reasonable Best Efforts" means the efforts that a prudent Person desirous of achieving a 
result would use in similar circumstances to achieve that result as expeditiously and as 
reasonably as possible. 

"Recapitalization Event" means a stock split, reverse stock split, combination, 
reclassification, recapitalization, stock dividend or similar transaction. 

"Registered" means a registration effected by preparing and filing a registration statement 
in compliance with the Securities Act (and any post-effective amendments filed or required to be 
filed) and the declaration or ordering of effectiveness of that registration statement. 

"Registration Rights Agreement" means the Registration Rights Agreement, dated as of 
the date hereof, among the Company and each of the Equityholders, as amended from time to 
time. 

"Related Party Transaction" means any transaction between the Company or any of its 
Controlled Affiliates, on the one hand, and any Equityholder, any Affiliate of an Equityholder, or 
any director, officer, employee or "associate" (as defined in Rule 12b-2 promulgated under the 
Exchange Act) of the Company, an Equityholder or any Affiliate of an Equityholder, on the 
other hand. 

"Representative" is defined in Section 4.7(c). 

"Response Notice" is defined in Section 3.3(b). 

"Restricted Aggregated Information" is defined in Exhibit E. 

"Restricted Entity" means, collectively, the Intel Restricted Entities, the Strategic 
Investor Restricted Entities and the Sprint Restricted Entities. 

"Restricted Market Information" is defined in Exhibit E. 
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