ç Dowlohnes

John R. Feore
2o2,776.2786 E lfeore6dowlohnes.com

September

4,2012

VIA ELECTRONIC SUBMISSION
Ms. Marlene Dortch
Secretary

Federal Communications Commission
445 Twelfth Street, S.W.
Washington, DC 20554

Re:

Tribrn, Co*pory, Drbtor-ir-potttttior.MBDo"k"tNo. 10

104

Dear Ms. Dortch:

Tribune Company, Debtor-in-Possession ("T'ribune") hereby responds to the August 24.
2012lether ("August 24Letter") filed by Free Press, Media Alliance, NABET/CWA, National
Hispanic Media Coalition, Office of Communication of the United Church of Christ, Inc.
("UCC"), and Charles Benton (collectively, "Petitioners").1 In their letter, Petitioners purport to
"renew and update" their previously filed opposition to the applications that Tribune has tìled
seeking consent to the emergence of Tribune and its debtor-in-possession broadcast licensee
subsidiaries from bankruptcy pursuant to the Plan of Reorganizationthat has been confirmed by
the United States Bankruptcy Court for the District of Delaware (the "Exit Applications").2
As shown below and in previous filings, and contrary to Petitioners' contentions, 'fribune
has more than amply demonstrated that it is entitled to waivers of the newspaper/broadcast crossownership rule ("NBCO Rule") in all five markets where it has cross-owned newspaper antl
broadcast properties and to a waiver of the duopoly rule in Hartford.3 Petitioners' 2010 Petirion
To Deny challenged only the proposed cross-ownership waivers for the Chicago and l{artford
properties and the proposed duopoly waiver in Hartford. The August 24 Letter impermissibly
presents a broad and untimely attack against the adequacy of all Tribune's cross-or.i,nersliiir
waiver requests. Moreover, Petitioners also impermissibly seek to relitigate their pencling
petition for reconsideration of the 2007 FCC decision approving the transfer of control of
Tribune and the grant of several applications for renewal of Tribune's broadcast station licenses.4
All of these challenges to the Exit Applications are without merit and should be promptly
rejected as nothing more than a last-minute effort to delay FCC approval now that the
bankruptcy court has confirmed the plan for Tribune's emergence from bankruptcy.

I.

Tribune Has More Than Amply Demonstrated That It Is Entitted to Waivers of the
NBCO Rule.

Petitioners begin by noting that the "standard to be applied to Tribune's five requests for
waivers of the INBCO] Rule[] has changed" since the initial filing of the Exit Applications,s but
their suggestion that Tribune has not addressed the currently applicable standards is wrong. To
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the contrary, Tribune's waiver requests as initially filed with the Exit Applications in April 2010
demonstrated that Tribune is entitled to permanent waivers of the NBCO Rule not only un4er the
modif,red waiver standards adopted by the FCC in 2008 (which were in effect at the time),Ó but
also under the standards that the FCC has applied to such requests since the NBCO Rule's
inception in 1975.7 In addition, five months ago, Tribune amended the Exit Applications
expressly to address intervening legal developments, including both "the Third Circuit's decision
in Prometheus Radio Project v. FCC ("Prometheus II')," which vacated and remanded the 2008
modifications to the NBCO Rule on procedural grounds, and "the FCC's Notice of Proposed
Rulemaking in its 2010 Quadrennial Review (*201I NPRM):'8 in which the Commission has
proposed to re-adopt essentially the same rule changes that were made in 2008.e Tribune
provided further support for its waiver requests in amendments filed in May 2012.10
Petitioners also wholly ignore the fact that, as Tribune has previously explained, the
Commissionhas three times stated that an absolute ban on newspaper/broadcast cross-ownership
cannot be justified, and the Third Circuit has twice agreed.rr Although Petitioners may question
Tribune's charucteization of the Future of Media Report,t2 their contentions in this regard have
no bearing on Tribune's ultimate showing, based on its long record of outstanding local service,
that it is entitled to the permanent waivers that it seeks under any rational legal standard.l3
Moreover, Petitioners overlook that Tribune has requested, as an alternative to permanent
waivers of the NBCO Rule, temporary waivers pending the outcome of the current proceeding to
review the rule, and that the legal standard for such waivers has remained unchanged since
Igg8.14 Further, acceptance of Petitioners' reflexively negative position with respect to common
ownership of newspapers and broadcast stations would effectively preclude any waivers at all.
This result, howevèr, would run counter to settled judicial and agency precedentls and, as the
record shows, would be particularly unjust in this case due to the protracted period during which
the fate of the NBCO Rule has remained unsettled.16 It also would violate the FCC's longestablished policy of affording comity to the bankruptcy process,tt a policy that has heightened
importance in this case because of the extended length of time during which Tribune's
bankruptcy proceedings have remained pending.

In their expanded attack on the merits of the waiver requests, Petitioners fail to rebut the
extensive record showings of exemplary service that the Tribune properties have provided to
their local communities for many yãats,t8 the abundant competitiõn in the markets,le as well as
the concrete evidence that divestitures not only would be infeasible, but might well decrease
local news and community service.20 In response, Petitioners offer mere speculation that sales to
unspecified third parties might produce public interest benefits.2l Even if the Commission could
legally consider alternative owners, no guarantee exists that any theoretical new licensee would
operate a station or offer programming that would better serve the local audience or satisff
Petitioners' preconceived notions of appropriate program fare.z2 The FCC cannot justifr reliance
on surmise in the face of real evidence - based on Tribune's actual track record in the markets at
issue - that grant of the waivers would better serve the public interest. Indeed, the
Administrative Procedure Act, the Constitution, and other governing legal principles forbid such
a result.23
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Petitioners againraise specific challenges to the proposed Chicago and Hartford
waivers.2a They very briefly aliude to the geographical proiimity of the stations' and
newspapers' operations and certain instances of cooperation in newsgathering efforts in these
markets and argue that Tribune's common ownership thus decreases diversity, localism, and
competition.25 Petitioners, however, incorrectly conflate the properties' common location and
collaboration with a lack of editorial independence and resulting-harm to diversity,26 and their
speculative contentions are rebutted by concrete evidence concerning the independence of
Tribune's commonly-owned properties.2T
Petitioners' attempt to distract the Commission from the meritorious nature of the
waivers through their discussion of content that Tribune's local newspapers and websites may
have obtained from Journatic, LLC is nothing but that - an irrelevant distraction. First,
Petitioners' discussion contains factual inaccuracies and downplays the steps Tribune has taken
to address concerns raised about Journatic, including having a former Chicøgo Tribune editor
conduct an ongoing thorough review of Journatic's editorial practices and controls and, as
Chicago Tribune editor Gerould Kern has commented, "indefinitefiy]" suspending use of
Journatic news content at the papet.28 Second, and more importantly, since the Commission f,rrst
began its oversight of newspaper/broadcast cross-ownership, the agency has made clear, and the
courts have affirmed, that its jurisdiction stops short of review of print - and now print website content and editorial practices.'e The material that Petitioners include on Journatic represents an
occuffence that, while disappointing to Tribune, has no substantive legal bearing onthe bona
fides of its waiver requests.

II.

Petitionerso Renewed Call for Forced Divestiture Is Unjustified and Contrary to the
Public Interest.

The August24Letlq seeks immediate divestiture of Tribune's properties, complaining
that Tribune has made no effort to show that it was unable to sell its stations or could do so only
"at afue sale price."30 As demonstrated by Tribune's previous filings, however, divestiture is
not required by any Commission precedent, and such a radical step would disserve the public
interest. Petitioners fail to identify any substantive basis for divestiture or any public interest
objective it would advance.

In adopting the original NBCO Rule in I975,the Commission set a high bar for
mandating divestiture, acknowledging how disruptive it could be.3t ln that decision, the
Commission ordered divestiture in less than two dozen"egregious" cases or "monopoly
situations" in which a community was served only by a commonly-owned newspaper and
broadcast outlet - far from the case today in the media-saturated markets where Tribune has
sought cross-owïr.ership waivers.32 The United States Supreme Court affirmed the Commission's
appioach,33 rejecting ih" int"r-.diate appellate court's call for more extensive divestiture.3a
In the same 1975 decision, the Commission indicated that it "anticipate[d] a number of
waiver requests" in implementing its determinations and provided a general statement of the
substantive policy to gòvern waivers, either permanent or temporary.35 Under this policy the
FCC provided four possible grounds for waivers, three of which relate to an owner's inability to
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sell, sustain, or obtain a fair price for a co-owned property and encompass Petitioners' referenced
"fire sale" standard. As a fourth and final ground, however, the FCC acknowledged that "if it
could be shown for whatever reason that the pulposes of the rule would be disserved by
divestiture, if the rule, in other words, would be served by continuation of the current ownership
pattern, then waiver would be warranted."36 It is this fourth or "public interest" standard that is
most relevant to Tribune's requests for cross-ownership waivers, and Tribune extensively
documented, in keeping with precedent, how it has more than satisfied this test. No showing,
such as Petitioners' insistence on proof of a "fire sale price," is required. While the 2008 Order
added a "failed" or "failing" waiver standard to the NBCO Rule that mirrored requirements
under the duopoly rule, that modification was vacated as a result of the decision in Prometheus
il.37
Petitioners also fail to refute Tribune's substantial showing that requiring divestiture
would be needlessly disruptive to both Tribune and the media industry. A highly cautious
approach to divestitures is even more appropriate here than it was in 1975, particularly given
(1) the length of time Tribune has held its cross-owned properties; (2) the vast and demonstrated
expansion of local service Tribune has brought to these communities; (3) the reliance on Tribune
as a leading source of local news and other services in those markets; (4) the fact that the only
reason waivers are even necessary is due to Tribune's adjudicated bankruptcy; and
(5) uncertainty about the parameters of the Commission's ultimate revisions to its NBCO Rule.
Divestiture is an entirely inappropriate remedy under these circumstances.3s Moreover,
Petitioners overlook the facts that the Chicago combination pre-dates the initial 1975 adoption of
abanon newspaper/broadcast cross-ownership, that it was grandfathered then, and that the
Commission subsequently determined that a permanent waiver was appropriate.
The balance of Petitioners' arguments related to divestiture improperly seek to relitigate
the Commission's 2007 Tribune Order granting a permanent waiver of the NBCO Rule for
Tribune's Chicago properties, temporary waivers of the NBCO Rule in other markets, and a
permanent waiver of the duopoly rule in Hartford.3e In particular, Petitioners now complain that
the 2007 Tribune Order provided Tribune an excessive amount of time to come into compliance
by allowing waivers to continue until six months following finality of litigation challenging the
2007 Tribune Order,litigation which remains pending today. As Tribune noted in 2010, the
issues raised on reconsideration of the 2007 Tribune Order were extremely limited and did not
include this extension related to litigation.aO In thefu 2007 Reconsideration Petition, Petitioners
requested FCC review of only two very precise and limited parts of the 2007 Tribune Order the FCC's denial of standing with respect to certain of the 2007 transfer applications and the
FCC's grant of a permanent waiver of the NBCO Rule to Tribune's Chicæp media properties.al
The time for objecting to any other aspects of the 2007 Tribune Order is long past, and_^
Petitioners' arguments ott thir point should be dismissed without further consideration.a2
Petitioners cannot argue that Tribune has failed to comply with the 2007 Tribune Order
given the terms of the waivers conferred by that decision.a3 Their claim that Tribune "could" or
"should" have come into compliance with ownership standards prior to requesting the authority
necessary to emerge from bankruptcy lacks any basis or precedent. In short, Petitioners' tardy
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objections to the terms of the 2007 Tribune Order and their preferences regarding Tribune's
media holdings must be rejected.

ilI.

The Petitionerso Call for Action on the Petitions for Reconsideration of the 2007
Tribune Order Prior to Action on the Exit Applications Is Misplaced and Should Not
Delay a Decision In This Case.

The Petitioners raise two additional claims drawn from the 2007 Reconsideration Petition
and other pending petitions seeking review of the 2007 Tribune Order. Each of these claims is
equally meritless, and appears to be interposed solely to delay the Commission's processing of
the now-complete Exit Applications.

First, the Petitioners merely repeat the request in their 2010 Petition To Deny that the
Commission grant the pending reconsideration petitions and "recover" and redistribute Tribune's
licenses "to oihers in a manner that would increãse diversity, competition, and localism."44
Petitioners make no effort to explain how this argument is any more valid today than it was in
2010,when Tribune fully responded to it.a5 As Tribune noted then, this request both misstated
the very narrow relief related only to standing and the permanent Chicago waiver that
Petitioners' had sought on reconsideration and flatly ignored the practical effect of Tribune's
intervening 2008 bankruptcy filing and the FCC's approval of the proforma assigrunent of
Tribune's licenses to the debtors-in-possession.o6 The intervening Tribune bankruptcy has
essentially preempted the course Petitioners seek. The debtors-in-possession now hold the
licenses under supervision of the federal bankruptcy court. The Petitioners' attempt at this late
stage to undo the 2007 Tribune Order, even if somehow possible, would likely be a violation of
the "automatic stay" imposed pursuant to 1l U.S.C. ç 362, absent extraordinary and unlikely
relieffrom the bankruptcy court.
Second, Petitioners reargue a standing claim made in thefu 2007 Reconsideration Petition,
which also has been fully briefed and is unaffected by any development since they first made that
argument five years ago.47 Once again, Petitioners cite no precedent to support their five-year
old arguments on an issue that the FCC exhaustively examined before ruling against them in the
2007 Tribune Order.as Petitioners' resuscitation of this claim is extremely untimely, and it
should be rejected for the cogent reasons already provided by Tribune and others in opposing the

2007 Reconsideration Petition.ae

IV.

Petitioners' Contentions Concerning Action on Tribune's Renewals, Particularly
Those in Los Angeles, New York, and Hartford, Are Baseless.

Finally, the Petitioners incorrectly argue, particularly with respect to television stations in
Los Angeles, New York, and Hartford, that Tribune may not avail itself of a longstanding FCC
policy under which multi-station assignment and transfer of control applications may be
approved while license renewal applications for some of the applicant's stations are pending."
Petitioners apply their argument to what they contend are Tribune's pending 2006 KTLA(TV)
license renewal application, its pending2007 WPIX(TV) license renewal application, and its
pending 2006 V/TIC-TV and WTXX(TV) renewal applications. Contrary to Petitioners' basic
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assumption, however, the FCC granted these applications in2007,sr and Petitioners' arguments
conceming them must be rejected.
Nonetheless, with respect to any renewal applications for other Tribune stations that are
already pending or may be filed prior to grant of the Exit Applications, Tribune is fully entitled
to avail itself of an FCC policy first announced over 15 years ago in Shareholders of CBS
Corporation.tz tJnder this policy, the Commission routinely processes multi-station assignment
and transfer of control applications that involve a subset of stations with pending renewal
applications when (1) no basic qualifications issues are pending against the buyer or seller or, if
pending, can be resolved in the context of the assignment or transfer proceeding, and (2) the new
owner explicitly assents to standing in the stead of the previous licensee in the pending renewal
proceeding.s3
Petitioners have not raised any basic qualifications issues against Tribune. Their
assertion that Tribune's failure to come into compliance with the NBCO Rule might somehow
preclude Tribune from meeting the standard in Shareholders of CBS Corporation is equally
incorrect. Compliance with the NBCO Rule and other ownership rules is not a "basic
qualifications" issue under the Communications Act, and the FCC has never taken that position.
Quite the contrary: Tribune's superior public service during its ownership of all its properties
clearly enhances its qualif,rcations to continue as a Commission licensee.
Furthermore, application of the "stand in the shoes" policy from Shareholders of CBS
Corporation is not limited to proceedings in which only a single renewal application is pending.
The Commission has utilized this policy in numerous cases involving more than a single pending
renewal application, including the recent Comcast/NBC (Jniversal, Inc. case, in which renewal
applications for 11 stations were pending.so Accordingly, Petitioners do not present any
persuasive reason why the Commission's renewal processing policy should be unavailable to
Tribune in this case.

V.

Conclusion

For the foregoing reasons, the Commission should promptly dismiss the Petition To
Deny, deny their requested relief, and move promptly to grant the Exit Applications.

Swanson
E. Rademacher
Counsel

for

Possession

Tribune Company, Debtor-in-
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Letter at 5. Petitioners fail to comprehend Tribune's reference to that acknowledgement, not for
its specific application, but for the FCC's general and continued recognition that divestiture is
"disruptive to the industry and a hardship for individual owners." 201I NPRM at'l]T 100, 104.

See also March 2012 Amendments (Chicago

at43; Hartford at32; Los Angeles at32; Miami at

30; New York at 28).
3e

August 24 Lefter at 5-6.

ao

Trib. 2010 opp. at B-10.

at

2007 Reconsideration Petiti on at 5-20.

ot

Srr, e.g.,l4/2728A, Cocoa Beach, Florida, et al.,26FCC Rcd 11,138 (Audio Div. 20II)
(citing Channelization of the 17.7-19.7 GHZ Frequency Band for Fixed Microwave Services

Under Part 101 of the Commission's Rules, 2l FCC Rcd 10,900,10,909 n.40 (2006) (noting that
claims which collaterally attack earlier Commission decisions are procedurally flawed)).
a3

2007 Tribune Order,22FCCRcd at 2I,285.

aa

August 24 Letter at7

.

at

Trib. 2010 opp. atï-9.

a6

Trib. 2010 opp. at 8-10.

a7

August 24 Letter at7 . See 2007 Reconsideration Petition at 5-13.

a8

2007 Tribune Order,z2FCCRcd at 21,268-69.

oe

Ttibnn" Company's Opposition to Petition for Reconsideration, MB Docket No. 07-119, FCC
File Nos.BRCT-200608114SH, et al., filed Jan. 15, 2008, at 4-7. See also Opposition to
Petition for Reconsideration (on behalf of Tribune Employee Stock Ownership Plan), MB
Docket No. 07-119, FCC File Nos. BRCT-2006081 IASH, et el., filed Jan. 15, 2008, at 6-13.
50

sI

August 24 Letter at7 .
2007 Tribune Order,22FCCRcd at 21284-85.

s2

Stockholders of CBS, Inc., 11 FCC Rcd 3733 (1995), aff'd, Serafyn v. FCC, I4g F.3d,l2l3
(DC Cir 1998). See also Shareholders of CBS Corporation, 16FCCRcd 16,072 (2001); Capital
Cities/ABC, Inc.,11 FCC Rcd 5841 (1996).
s3
54

1l FCC Rcd ar 3747-50.

26FCC Rcd 4238, 4348 (2011). See also, e.g., Cumulus Media,26FCC Rcd 12,956 (2011)
(two applications pending).
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