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alone."” To the extent that it has done so in 2 manner that excludes BTV, it has done so
in opposition to the Commission’s mandate of equitable treatment of independent news
channels.

4. Comecast is not being candid in its certification. The ordinary meaning of “sensitivity” to
“compliance” would suggest that Comcast — even if it disagrees with Bloomberg — is
making special efforts to ensure that it does not take affirmative steps to do anything that
the Commission may deem improper, or which would undermine the Commission’s
ability to control circumstances to protect the efficacy of its Order. Instead, it not only
creates new news neighborhoods, but also changes them in a manner that favors Comcast
controlled content.

The Commission found that, due to Comcast’s increased ability and incentive to disadvantage
unaffiliated programmers, conditions were required to protect the public interest. Comcast
voluntarily accepted those conditions.'® However, it appears that it is “business as usual” with
Comcast: “now” does not mean now; there are frequent channel changes, despite Comcast’s
protests on the difficulty of moving channels; and Comcast discriminates in favor of its own
programming when rearranging news neighborhoods, just as Comcast discriminated against
competitors in the months leading up to the consummation of the merger. Such actions
demonstrate one of the many difficulties independent programmers face when transacting
business with Comcast.

Given the threat of anticompetitive incentives posed by the consolidation of the Nation’s largest
distributor and one of the nation’s largest programmers, the Commission mandated protections

above and beyond those existing in the Communications Act. More specifically, given its belief

in the unique importance to the public of news, the Commission imposed a unique news

7 During 2011 Comcast made channel changes 10,625 times in an approximately eleven-month period. Bloomberg
L.P. v. Comcast Cable Communications, LLC, Reply of Bloomberg L.P. to Answer of Comcast Cable
Communications, LLC, MB Docket No. 11-104, at 52 (filed Aug. 30, 2011).

18 Order at 4287 (1 120). On January 21, 2011, Comcast (along with GE and NBCU) in a Commission filing
“accept(ed] as binding the conditions and enforceable commitments included in the FCC Order] and expressly
waived any right they may have to challenge the Commission's legal authotity to adopt and enforce such conditions
and commitments.” Letter from Kathryn A. Zachem, Vice President, Regulatory and State Legislative Affairs,
Comcast Corporation; Ronald A. Stern, Vice President and Senior Competition Counsel, General Electric Company;
and Richard Cotton, Executive Vice President and General Counsel, NBC Universal, Inc. to Marlene H. Dottch,
Secretary, Federal Communications Commission, Docket No. 10-56 (filed Jan. 21, 2011).
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neighborhooding condition. Comcast accepted that condition. However, Bloomberg now finds
itself in the midst of a 14-month debate over the meaning of “now”. If an independent
programmer cannot prevail on the meaning of “now” in a type of programming of unique
importance to the public interest, under conditions more favorable to independent programmers
than the norm — conditions to which Comcast has specifically agreed — it is hard to imagine
circumstances in which an independent programiner could ever prevail in a dispute with
Comcast. Indeed, if such an interpretation were to be accepted, it is also hard to imagine how
anyone could reasonably tely on merger conditions to protect the public interest in future
mergers before the Commission.

The Commission must ensure that all of the conditions of the Order, not just those Comcast
proposed, are enforced to protect independent programmers and the public. Comcast’s conduct
with respect to the news neighborhooding condition in the first year since the adoption of the
Order compels the Commission to act to enforce its conditions.

Very truly yours,

Stephen Diaz Gavin



