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Section 652 contains a waiver provision that authorizes the Commission to waive the

statute’s cross-ownership restrictions based on specific guidelines set forth in the Act. Although

the best reading of the statute, in light of its purposes, is that Section 652 does not reach CLEC-

cable transactions at all, if it does apply, the Commission possesses the authority to waive the

restrictions for this category of transactions consistent with the statute’s guiding factors and

overarching goals.

However, Section 652(d)(6)(B) requires LFA approval of such waivers, and that

additional hurdle makes obtaining a waiver highly burdensome and potentially impossible. The

LFA waiver approval provision contains no guidelines whatsoever. This complete lack of any

constraints raises the specter that any one LFA might hold up even an obviously pro-competitive

apparently on the assumption that Section 652(b) applied where the acquirer of CLEC
assets held attributable interests in overlapping cable systems. But that proceeding only
adds to the confusion surrounding the proper application of Section 652. Specifically, the
parties explained that Quadrangle Group held interests in both NTELOS (an incumbent
LEC with adjacent CLEC operations) and Suddenlink (a cable operator with some
franchise areas that apparently overlap with NTELOS operations), and NTELOS was
acquiring CLEC assets controlled by FiberNet. In granting the requested waiver, the
Wireline Competition Bureau stated that “Section 652(b) is applicable to this transaction
because of Quadrangle’s holdings in both NTELOS and Suddenlink.” Public Notice,
Applications Granted for the Transfer of Control of FiberNet from One Communications
Corp. to NTELOS Inc., WC Docket No. 10-158, at 2 (rel. Nov. 29, 2010); see also Public
Notice, Applications Filed for the Transfer of Control of FiberNet From One
Communications Corp. to NTELOS Inc., WC Docket No. 10-158, at 4 (rel. Sep. 16,
2010). It is unclear exactly what overlap the Bureau believed to trigger Section 652(b),
given that NTELOS owns both ILEC and CLEC assets in the states served by
Suddenlink. See FiberNet Initial PN at 2-3 (detailing NTELOS’s ILEC and CLEC assets
in Virginia and West Virginia, states in which Suddenlink also provides cable services).
To the extent that the Bureau was referring to NTELOS’s ILEC operations, then it seems
clear that Quadrangle’s control of overlapping ILEC and cable interests implicated the
statute. But if the Bureau meant to suggest that NTELOS’s CLEC operations overlapped
with Suddenlink’s franchise areas and therefore implicated Section 652(b), it is unclear
why Quadrangle did not require a waiver when the NTELOS-Suddenlink overlap first
arose, as opposed to requiring one in connection with a subsequent transaction that did
not create the NTELOS-Suddenlink overlap at all. In any event, as explained in NCTA'’s
Declaratory Ruling Petition, NCTA does not believe that the Bureau should have
required a waiver of Section 652(b) based on any CLEC-cable overlap.






Ruling that the Commission clarify that Section 652 does not restrict transactions between
CLECs and cable operators. If, however, the Commission finds Section 652 applicable to
CLEC-cable transactions, NCTA requests that the Commission forbear from enforcing Section
652 in the context of CLEC—cable transactions. In the altemnative, NCTA requests that the
Commission forbear from enforcing the LFA approval requirement in the context of CLEC-cable
transactions.''
DISCUSSION

Section 10(a) of the Act requires the Commission to forbear from applying any regulation
or provision of the Act affecting telecommunications carriers or telecommunications services if it
determines that (1) such enforcement is not necessary to ensure just, reasonable, and non-
discriminatory rates and practices in connection with the telecommunications services or carriers,
(2) such enforcemient is not necessary for the protection of consumers, and (3) forbearance from
applying such provision is consistent with the public interest.'? All three conditions are satisfied
here because CLEC-cable combinations are inherently pro-competitive and do not implicate the
concerns underlying the statute. Furthermore, LFAs’ approval of waiver requests in the context
of CLEC~able transactions is not necessary and indeed is affirmatively harmful to the public

interest.

If the Commission were to deem Section 652 to restrict transactions between CLECs and
cable operators and deny this Conditional Petition for Forbearance, NCTA requests that
the Commission establish substantive standards and time limits to facilitate expeditious
consideration of waiver requests, including standards that apply to LFAs, as described in
the accompanying Petition for Declaratory Ruling. NCTA'’s request for conditional
forbearance is consistent with precedent allowing a party to seek relief only to the extent
a provision of law is deemed to apply. AT&T v. FCC, 452 F.3d 830, 836-37 (D.C. Cir.
2006).

See 47 U.S.C. § 160(a); Ad Hoc Telecomms. Users Comm. v. FCC, 572 F.3d 903, 907
(D.C. Cir. 2009).






presumption that streamlined approval procedures should apply. '6 These procedures reflect the
Commission’s view that transactions between non-dominant providers do not pose a risk of
competitive harm, in particular because such providers lack market power and thus do not have
the ability to impose unreasonable rates on consumers.

CLEC-cable transactions fall squarely within the heartland of transactions that are highly
unlikely to result in unjust or unreasonable rates. Indeed, CLEC-cable transactions would
inherently increase competition with entrenched incumbent providers, and thus would likely put
downward pressure on the rates offered by the incumbents. Such transactions will deliver
particular benefits for small, medium-sized, and enterprise business customers, as CLECs have
focused on such customers and access to cable networks can reduce operational costs.'” Section
652 is thus unnecessary to ensure just and reasonable rates. Critically, eliminating the cross-
ownership restriction would not prevent the Commission from reviewing CLEC-cable
transactions to ensure that they pose no threat of unreasonable rates, terms, or conditions; it
would simply eliminate the presumption of illegality that applies under Section 652.

Accordingly, enforcement of Section 652 is not necessary to ensure just, reasonable, and
non-discriminatory rates and practices of telecommunications carriers affected by CLEC-cable
transactions.

B. Section 652 Is Not Necessary To Protect Consumers.

For similar reasons, Section 652 is not necessary to protect consumers in the context of

CLEC-cable transactions. Combinations of CLECs and cable operators are fundamentally pro-

6 Id;47CFR §63.03.

See infra Section B; see also Federal Communications Commission, Connecting
America: The National Broadband Plan at 47 (rel. Mar. 26, 2010) (noting that
competitive carriers specializing in serving business customers may have a limited ability
“to gain access to the necessary inputs to compete™).



competitive, and indeed vital to facilitating greater competition in the medium-sized and
enterprise business services sectors.

The 1996 Act, which adopted reforms intended to facilitate robust competition in
telecommunications markets, spurred an initial surge of investment in telecommunications -
services as hundreds of new CLECs launched local service offerings for residential and business
customers in the years following the new law.'® But most of these CLECs have since failed, and
local telecommunications competition has stalled in key industry segments, leaving incumbent
LECs in a dominant position. While CLECs possess the operational and marketing experience to _
provide high-quality local exchange services, many do not have the financial resources to
compete effectively. Cable operators have emerged as strong competitors in the residential
arena, building on their extensive network facilities, but most have only just begun to make a
dent in the business services marketplace, both because their networks historically were
concentrated in residential areas and because they have only recently begun to develop
relationships and operational experience with business customers.

CLEC-cable combinations also may offer the best hope for cash-strapped CLECs. As the
Commission recently noted, cable operators offer vital network facilities and the ability to inject
needed capital into CLECs, which in turn bring existing customer relationships in the business
sector.'” CLECs also have employees with operational and technical experience in the telephone

services sector and sophisticated back-office infrastructure in place, experience and systems that

18 See generally Larry F. Darby et al., The CLEC Experiment: Anatomy of a Meltdown,

Progress on Point (Sept. 2002).
¥ See Comcast-CIMCO Order Y 38.



enterprise customers demand.”” CLEC-cable combinations could also lead to the migration of
CLEC services from leased to cable-owned facilities and hasten the expansion of cable facilities
into business districts, thus promoting greater facilities-based competiﬁon.z' Consumers will
benefit if CLECs and cable operators complete efficient combinations that bolster their ability to
provide enhanced reliability, innovative new services, lower prices, and increased choice. There
is accordingly significant potential for CLECs and cable operators to forge strategic
combinations to compete more effectively with LECs, giving consumers a viable alternative
beyond the pockets of competition that exist today and thereby achieving Congress’s goal of
robust competition. As the Commission noted in approving the Comcast-CIMCO transaction,
combinations of CLECs and cable operators, which traditionally have focused on different
market segments, are “unlikely to have anticompetitive effects.”?

Accordingly, the enforcement of Section 652 is not necessary to protect consumers
whose telecommunications services are affected by CLEC-cable transactions.

C. Forbearance Is Consistent with the Public Interest.

Forbearance from applying Section 652 will also further important public interest goals.
When assessing whether forbearance is in the public interest, the Commission considers
“whether forbearance ... will promote competitive market conditions, including the extent to

which such forbearance will enhance competition among providers of telecommunications

= See, e.g., SBC Communications, Inc. and AT&T Corp, Applications for Approval of
Transfer of Control, Memorandum Opinion and Order, 20 FCC Red 18290 § 75 (2005).
- Comcast-CIMCO Order 1 38-40.

e I1d. 4 35.
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requests under Section 652, but it plainly did not authorize LFAs to review and approve the rates
and practices of telecommunications carriers.”® Moreover, LFAs’ ability to exercise their core
regulatory function of overseeing cable systems and cable services is circumscribed by standards
set forth in the Act and the Commission’s rules and does not extend to regulating rates for
telecommunications services.’! LFAS’ involvement in reviewing CLEC-cable transactions thus
cannot be “necessary” to ensure just and reasonable charges. To the contrary, a specific and
distinct process for LFA review is entirely superfluous.”

B. The LFA Approval Requirement Is Not Necessary To Protect Consumers.

The LFA approval requirement in Section 652 also is not necessary to protect consumers
in the context of CLEC-cable transactions. Combinations of CLECs and cable operators are
fundamentally pro-competitive, and the LFA approval requirement and the associated delay and
uncertainty involved simply impede these pro-competitive transactions with no corresponding
benefits. Indeed, unnecessary LFA demands are highly likely to siphon away transaction

efficiencies that would otherwise inure to the benefit of consumers. Thus, the enforcement of the

of cable services.”); see also Alliance for Community Media v. FCC, 529 F.3d 763, 882-
73 (6th Cir. 2008) (rejecting challenges to the Commission’s clarifications).

0 See47US.C. § 572(d)(6)(B).

A By way of illustration, Congress has placed clear limitations on and established
substantive standards for LFAs’ exercise of their core regulatory functions in the
oversight of cable systems and services. See generally 47 U.S.C. § 541. For example,
the Commission has established substantive requirements to guide LFA approval of
transactions involving the transfer of cable systems and requires that these approvals
must be given within 120 days or an LFA will be deemed to have approved the
transaction. /4. § 537. An LFA’s right to authorize the construction of cable systems
over public rights-of-way and through easements is also subject to specific limitations.
Id. § 541(a)(2). More broadly, state and local government authority to regulate cable
operators and cable systems is preempted when the exercise of such authority would be
inconsistent with the Act. See id. § 556.

Moreover, notwithstanding the absence of any formal approval process, LFAs would
remain free to file comments identifying any concerns in response to the Public Notice
announcing the FCC’s review of a transaction.
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intelligible principle to which the person or body authorized to [act] is directed to conform.”*®
Whatever the contours of the non-delegation doctrine as a matter of modern constitutional law,
there has never been any question that a statute that provides “literally no guidance for the
exercise of discretion” is the epitome of a statute that runs afoul of the non-delegation doctrine.*
Broad delegations of authority are permitted under the non-delegation doctrine only to
the extent the authority can be meaningfully interpreted and implemented as part of a larger
statutory scheme that conveys an apparent national purpose.*! Notably, the Commission’s
“public interest” authority, which is at the outer limit of permissible delegation, is part of a
regulatory framework that informs the meaning of that standard. For example, in the broadcast
context, the “public interest” has been defined to include considerations of competition, localism,
and diversity. Because most LFAs do not have any particular regulatory expertise over CLEC
services, there is no context to give meaning to the approval power that they would exercise
under Section 652(d), and in any event, the statute, if applicable, does not purport to provide any

context to the LFAs’ exercise of their authority.

- Whitman v. Am. Trucking Ass'ns., 531 U.S. 457, 472 (2001) (emphasis added) (internal

quotation marks and citation omitted).

Id. at 474 (citing Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) (striking down a
statute authorizing the President to restrict the petroleum market where there was “no
criterion to govern the President’s course”)).

See, e.g., National Broadcasting Co. v. United States, 319 U.S. 190, 214-15 (1943)
(approving the FCC’s power to grant broadcast licenses “as public convenience, interest,
or necessity requires”); 4m. Power & Light, Co. v. SEC, 329 U.S. 90, 105 (1946) (“[I]t
then becomes constitutionally sufficient if Congress clearly delineates the general policy,
the public agency which is to apply it, and the boundaries of this delegated authority.”);
see also 47 U.S.C, § 624 (“Any franchising authority may not regulate the services,
facilities, and equipment provided by a cable operator except to the extent consistent with
this title.”).
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CONCLUSION

The enforcement of Section 652 of the Act is not necessary to ensure that the rates and
practices of telecommunications carriers affected by CLEC-cable transactions are just,
reasonable, and non-discriminatory. The enforcement of Section 652 in connection with such
transactions also is not necessary to protect consumers. Finally, forbearance from enforcing
Section 652 in this context is fully consistent with the public interest. The Commission should
therefore forbear from enforcing Section 652 in the context of CLEC-cable transactions if it finds
that Section 652 applies to CLEC-cable transactions.

Alternatively, the Commission should forbear from enforcing Section 652(d)(6)(B) in
this context. Forbearance from enforcing this LFA approval requirement not only satisfies the
Act’s standard for forbearance, but is vital to avoiding the harm resulting from parties’
unwillingness to enter into pro-competitive transactions that otherwise hold tremendous promise
to strengthen competition in business local exchange markets, and necessary to avoid a statutory

interpretation that results in a violation of core constitutional values.
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