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Commission consider those impacts, especially given the substantial evidence that all the major
carriers set pricing without regard to local competition.’

VIL. A Post-Merger AT&T Would Have Substantially Increased Market Power and
Unilateral and Coordinated Effects Would Be Highly Likely.

Applicants fail to offer any convincing evidence that the substantial increase in concentration
occasioned by the merger won’t further enhance AT&T’s already considerable market power.
AT&T’s case for why consummation of the merger would not produce upward pricing pressure
consists of two assertions: that the merger would alleviate capacity constraints and lead to
expanded output at lower prices; and that T-Mobile’s elimination would have no impact since it
is currently not a competitor to AT&T. Both of these assertions are without merit.

First, the supposed capacity constraints are non-existent, given that AT&T has yet to
deploy service on any of its 700 MHz or AWS spectrum. Other carriers, most notably Verizon,
have not claimed any such network constraints — not because they are in a vastly better spectrum
position or have fewer hogs on their networks, but because they deployed their spectrum assets
in a more timely fashion. AT&T’s entire case for network constraints that could only be relieved
by this merger is predicated on a static analysis of today’s market that ignores the benefits the
company will get once it deploys LTE and a portion of its customers begin to migrate off of
legacy spectrum. And as we discussed above, there is no reason to believe that the offer of a
faster service or the increase of network capacity will lead to lower prices, certainly not in a
market that is more concentrated than today’s. Indeed, all major carriers have increased capacity

by moving from 3G services to 4G services, and none lowered prices. AT&T eliminated

55 As the DOJ has recognized, “[t]he existence of local markets does not preclude the
possibility of competitive effects in a broader geographic area, such as a regional or national
area....” See United States, State of Alabama, State of California, State of lowa, State of Kansas,
State of Minnesota, State of North Dakota, and State of South Dakota v. Verizon
Communications Inc. and Alltel Corp., Competitive Impact Statement, Oct. 30, 2008.
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involve capital investment that is not required in the insufficiently competitive mobile broadband
market. Frankly, Applicants appear naive when they assert, “If AT&T could have eliminated
capacity constraints on its network using the alternatives cited by merger opponents, it would
have done so.”*®

In fact, if doing so would substantially lessen AT&T’s profit margins, AT&T would
almost certainly have chosen not to invest in such options. AT&T’s poor network performance
and plummeting customer satisfaction ratings, during a time when it managed to retain share
based on its iPhone exclusivity and other factors, bear out this hypothesis.”” But now that AT& T
may face more consequences of its poor decisions and under-investment, it is willing to pony up
$39 billion to eliminate a rival and buy that rival’s customers rather than competing for their
business. The Commission must not confuse AT&T’s business decisions with engineering
constraints. Both AT&T and T-Mobile can take steps to improve their networks, without
Commission approval of the proposed merger.

1. Adding cell sites

Both AT&T and T-Mobile can address the alleged capacity constraints in their current
networks by adding new cell sites. Sprint has estimated that AT&T could establish 30,000 new
cell sites — more than 60% greater than the total number of cell sites operated by T-Mobile — for

a fraction of the cost of this merger.”® Adding cell sites promotes efficient use of spectrum and

significantly increases network capacity.

96
Id. at 63.
%7 See Petition to Deny of Free Press at 65-66; see also Joint Petition to Deny of Media
Access Project ef al. at 34-35 & n.97.
%% Sprint Petition to Deny at 108.
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Applicants suggest that the only way AT&T can add a cell site without acquiring T-
Mobile is by starting from scratch.”” But this misses the point. If AT&T has the opportunity to
accelerate cell site additions by acquiring T-Mobile, then AT&T can enter into separate
agreements with T-Mobile or the companies from which T-Mobile leases cell site space in order
to achieve the same accelerations by effectively adding those same cell sites. At cell sites where
AT&T would not install any new equipment post-merger, but would instead integrate the
equipment that T-Mobile has already installed, AT&T customers could gain access to that site
and equipment today through a data roaming agreement, without necessitating all the harms that
the merger transaction would engender.

Ultimately, Applicants” most defensible argument for the merger is that AT&T could add
new cell sites faster if allowed to acquire T-Mobile.'® This is likely true. However, a slight
increase in speed is a far cry from attributing to the proposed merger the entire benefit of new
cell sites, and such misattribution is the clear (and misleading) implication of most of
Applicants’ arguments.

2, Building out unused spectrum

AT&T can achieve significant improvements in its network by deploying its unused 700
MHz and AWS spectrum.'®" As Applicants note, AT&T is in the process of doing so, and soon
will have service available in many markets.'” However, given that this new service is not
currently available, AT&T cannot yet improve congestion in its GSM and UMTS networks by

transitioning current and new users to this spectrum. The faster these services are deployed, the

% See Opposition at 65-67; Hogg Reply 1Y 57-61.

19 See Hogg Reply 9 55 (referring to a “streamlined process” to integrate T-Mobile sites into
AT&T’s network, versus “difficulties and time” to add new sites without a merger).

19" petition to Deny of Free Press at 61-62.

192 Opposition at 28.
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hold 134 MHz of spectrum, which is less than one third of the 424.5 MHz that AT&T calculates
to be the total available for mobile broadband.'” But that estimate explicitly excludes in the
numerator the Qualcomm spectrum as well as other 700 MHz licenses that AT&T also has
sought permission to acquire. Together, if all of these transactions were to be approved, the
combined company would hold on average well over one third of all spectrum currently
considered by the Commission to be suitable for mobile broadband deployment.'*® And that’s
just the average. In many individual markets, the combined company would hold far more — as
much as 200 MHz or more, as Applicants do not deny."*!

Applicants attempt to defuse these arguments by insisting that the Commission should
not care how much spectrum a company has, but instead should ask “whether the amount of
spectrum a provider holds in a particular area is sufficient to handle bandwidth demands
generated by its subscribers in that area.”'** This is incorrect, and such a self-serving formula
would sound the death knell for wireless competition policy. The most important question facing
the Commission is whether allowing this company to acquire massively more spectrum serves
the public interest. Here, given that AT&T in particular already has massive spectrum holdings
and that the companies’ need for more spectrum arises from their own mistakes, the answer to
that question must be “no.”

These companies have both made mistakes. Both companies had opportunities in 2008 to

purchase more spectrum. And yet both companies today still have options at their disposal to

' Id. at 188.

19 See Petition to Deny of Free Press at 47-50.

13! See id. Applicants disregard these demonstrations, on the grounds that they are slightly
overinclusive in counting the debated WCS spectrum licenses. See Opposition at 188. However,
even without counting AT&T’s WCS spectrum, AT&T would have nearly 200 MHz of spectrum
in many areas throughout the country, and more than 200 MHz in some.

132 Opposition at 17.
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