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ability of MetroPCS to offer nationwide service to its customers has become a major driver of
the customer’s purchase decision and today MetroPCS only offers its customers nationwide
service. NTELOS has also found that nationwide service is “table stakes™ in the marketplace and
spends a large portion of its advertising and promotional dollars to demonstrate to customers that
a regional carrier can meet the need for nationwide service. Clearly, consumers view the relevant
market as national, which means that the Commission would be ignoring commercial realities to
examine the effects of the merger solely on a local basis. The Commission must assess the effect
of the merger on competition nationwide — and among other things assess the extent to which,
post-merger, the regional and mid-size carriers will still be able to compete effectively
nationally.

Though AT&T now claims to the contrary, the national nature of the market from the
consumer’s perspective must come as no surprise. AT&T, Verizon, Sprint, and — until the merger
— T-Mobile (the “Big-4") have spent billions of dollars on national advertising campaigns. It is
estimated that AT&T alone spent some $1.1 billion on advertising in 2010, most of it national in
scope.?® It is estimated that Verizon, too, spent $1.1 billion on advertising in 2010.2 These
advertising campaigns tout rationwide service, and national pricing plans. They implement
national marketing plans. They boast of nationally available handsets and infrastructure. If the
wireless market were purely local, the expenditure of these funds and efforts would be sheer
folly. Further, the Big-4 make all their network technology and handset choices and purchases
nationally, have nationwide management structures run from a single location, and deploy
capital, financing, human and other resources on a national basis. For example, the iPhone is

available in all AT&T and Verizon Wireless markets but is not available on any Sprint, T-

2 David Broughton, “Sports ad spending roars back,” Sports Business Journal, May 2, 2011.
29
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Mobile or other systems. Finally, although the Big-4 may give modest latitude to their local
management teams in a given metropolitan area, they all offer national service and pricing plans
that include service throughout their entire footprint. This hardly bespeaks a local market. The
large national carriers also have focused competitive attention on the mid-tier unlimited no
contract carriers with national service offerings. For example, the large national carriers have
established “flanker” brands which are designed to specifically target the customers of the mid-
tier unlimited no contract carriers which offer nationwide service.*? These brands have helped
raise the bar so that nationwide service is the only competitive service category.

Further, the Commission must not overlook that the services being sold to consumers are
being produced through national networks. Although the services may be sold locally (and local
markets may have some flexibility in how such services are marketed and priced locally), the
network responsible for creating such services is national. The local-only analysis advocated by
AT&T would be akin to a local-only examination of a manufacturing enterprise which
manufactures different components of its products in different locales but requires all of the
manufacturing units to produce a single product which it sells nationwide. In the wireless
industry, national service requires either a national network or a local/regional network with a
roaming agreement that allows for national service. If the merger is examined strictly on a local
basis, the Commission would miss the most important aspect of what is happening here: that
AT&T is removing from the market a national network which produces national services. Thus,
the effects of this merger on competition must be examined from a national perspective.

Indeed, the very purpose of this transaction, according to AT&T, is to increase its

national footprint for broadband data services by promising to deliver broadband service to 97%

2 For example, AT&T offers the “GoPhone,” and Sprint provides the “Boost” phone, which are all pay as
you go services.
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(counting Sprint, which, as discussed in greater detail below, cannot materially constrain the
market power of the “Big 2”). In the recent past, the Commission has taken comfort in the fact
that the number of nationwide competitors is four, not three.** With this proposed merger,
however, the Commission can no longer take such comfort. Indeed, there may realistically be
only two national carriers if this transaction is consummated. Sprint has indicated that it will not
be a viable competitor if the proposed merger is consummated.** The Commission must take
seriously the concerns expressed by Sprint regarding the dire competitive effects of the
transaction. When a market consolidates from four to three national carriers, one might expect
all three remaining carriers to benefit from the resulting oligopoly. Thus, it is no great surprise
that Verizon has not lined up in opposition to this merger transaction.?> In contrast, the fact that
Sprint is opposed is significant, particularly since it is a publicly-traded company with legal
obligations not to make statements that mislead its shareholders. Thus, Sprint can say that the
proposed merger will have dire consequences for Sprint only if it believes that to be true.

Cs AT&T’s claims that local competition solves the public interest issues with
the merger are false.

AT&T seeks to sidestep this loss of competition at the national level by focusing on the
competitive prowess of mid-tier, regional carriers and rural carriers, like the Petitioners, which
do not have national facilities-based footprints. However, the ability of these carriers to continue
to provide effective national competition is limited. First and foremost, these carriers are limited
in the spectrum resources that they may have. For example, the combined AT&T/T-Mobile will

have on average 183 MHz of spectrum in each of the major metropolitan areas in which

3 Verizon-Alltel Order at § 98.

# See supran.6.

2 Verizon seems more concerned that this merger may lead to greater regulation of the wireless industry.
Verizon’s fears are justified. As discussed infra, if the merger is approved, the Commission will need to examine
whether further regulation is warranted on the Big 2 carriers.
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by each remaining competitor since, if they do not have adequate spectrum, they will be unable
to compete effectively on a going forward basis against the combined entity.*!

V. THE MERGER CANNOT BE JUSTIFIED BY THE PUBLIC INTEREST
BENEFITS CLAIMED BY AT&T

In its Public Interest Statement, AT&T cites a variety of purported public interest benefits
of the proposed merger. There are fatal problems with each of these supposed benefits. But, as a
starting point, the Petitioners must resoundingly agree with the statement of Public Knowledge
that

[t is particularly striking that every single public interest benefit AT&T has

claimed as a result of the merger can be accomplished without removing a

competitor. Expansion of 4G coverage to overlap their current 2G and 3G

network coverage of 97 percent and improving their network capacity are already

possible and therefore are not merger-specific benefits.**
Thus, most of AT&T’s supposed Public Interest Statement can simply be thrown out as
irrelevant, and is certainly far from sufficient to outweigh the massive harm to the public interest
that will result if the merger proceeds without conditions that address the problems arising from

the merger.

A. AT&T’s claims that it has unique needs for additional spectrum should be
rejected

Perhaps most specious of all is AT&T’s argument regarding its supposedly unique need
to amass more spectrum to better serve its customers. Everyone knows that the industry as a

whole needs more spectrum over the next decade. The proper role for the Commission to play is

%L For example, MetroPCS is unable to offer broadband data service to laptop cards, tablets and connected
devices with the spectrum that it has in its metropolitan areas. Accordingly, if the Commission expects MetroPCS
to act as a competitive check on the combined AT&T/T-Mobile post merger, it must see that MetroPCS has
adequate additional spectrum. Getting this spectrum in several years at auction is not sufficient since delay would
allow the combined AT&T/T-Mobile to establish an unassailable beachhead in these services.

£ Testimony of Gigi B. Sohn, President, Public Knowledge, Before the U.S. Senate Committee on the
Judiciary Subcommittee on Antitrust, Competition Policy and Consumer Rights Hearing: “The AT&T/T —Mobile
Merger: Is Humpty Dumpty Being Put Back Together Again?” at 2-3, May 11, 2011 (citations omitted) (“Sohn
Testimony").
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combined AT&T/T-Mobile would have 1.02 MHz holdings per million subscribers.*Z This is

total obfuscation; the real story is vastly different.

The following table demonstrates that, rather than AT&T being the most spectrum

starved and the most efficient user of spectrum, it is MetroPCS who holds that distinction in its

major metropolitan areas:

[*** BEGIN CONFIDENTIAL***|

Table 1: Spectrum Holdings in MHz Below 2.5 GHz (including WCS)

MetroPCS
(MHz)

Atlanta 20
Boston 22
Dallas/ Ft. Worth 30
Detroit 20
Jacksonville 20
Las Vegas 20
Los Angeles 20
Miami 30
New York City 20
Orlando 20
Philadelphia 10
Sacramento 30
San Francisco 30
Tampa 20

Based on Nielsen data March 2011 and FCC records as of March 31, 2011, AT&T spectrum includes WCS and QCOM 200 MHz.

MetroPCS
Subs/MHz
(000s)

AT&T
(MHz)

141
116

[***END CONFIDENTIAL***|

AT&T
Subs/MHz
(000s)

.
Mobile
(MHz)

70
50
50
60
60
50
50

60

73
50
45
70

65

T Mobile
Subs/MHz
(000s)

Combined
AT & T
Mo
(MHz)

206
176
186
164
191
171
191

181

T AT&T + T-Mobile: World Class Platform for the Future of Mobile Broadband, at 9,

http://www.att.com/Common/about_us/pdf/INV_PRES 3-21-11 FINAL.pdf.
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This analysis shows that MetroPCS has significantly more subscribers per MHz of spectrum than
AT&T, with the exception of only three metropolitan areas — Boston, New York and Las Vegas
— and in these three metropolitan areas MetroPCS has only recently started operations so that
slightly lower yield per MHz is to be expected. Why is this the appropriate measure as opposed
to the measure being touted by AT&T? First, it is not entirely clear how AT&T derives its
figures and they may be based on outdated subscriber counts. Second, it is not clear how much
spectrum AT&T is including within its numerator — such as AT&T’s sizable holdings of WCS
spectrum and the Qualcomm spectrum. Third, dividing subscribers by spectrum is more akin to
other efficiency measures ordinarily used in the telecommunications industry, such as the ratio of
subscribers to interconnection trunks. Based on this analysis, it is clear that MetroPCS is more
efficient — in several cases two to three times more efficient -- than AT&T and the combined
AT&T/T-Mobile. Exhibit B includes a complete analysis which shows that, in most of
MetroPCS’ major metropolitan areas, MetroPCS is the most efficient (and has the least spectrum
to grow) than all of the other carriers in its major metropolitan areas.

MetroPCS is not the only one who believes that AT&T is not fully utilizing its spectrum.
Other analysts have also concluded that AT&T is underutilizing its spectrum capacity.*® Striking
evidence for this conclusion resides in the fact that Verizon holds almost the same amount of

spectrum as AT&T, but has publically stated that it has enough spectrum for the near term.*

£ See, e.g., Dave Burstein, “70-90% Of AT&T Spectrum Capacity Unused,” Fast Net News, Mar. 21,
2011, http://www.fastnews.com/a-wireless-cloud/6 1-w/4193-70-90-of-atat-spectrum-capacity-unused (last viewed
on Apr. 1, 2011).

£ See Charles B. Goldfarb, “The Proposed AT&T/T-Mobile Merger: Would it Create a Virtuous or a
Vicious Cycle?” Congressional Research Service, May 10, 2011, at 14.
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it down, yet MetroPCS faces much worse constraints, yet has innovated in this area faster than
AT&T.

D. The proposed merger also will concentrate spectrum holdings dramatically

This merger will also dramatically increase concentration in the wireless industry by
another very important measure -- spectrum. The importance of considering the combined
spectrum holdings of merged carriers has been a consistent focus of the Commission and resulted
in the development of the spectrum screen. The combined spectrum holdings of AT&T/T-
Mobile and Verizon after this merger would dwarf the spectrum holdings of Petitioners — whom
AT&T holds up as the carriers who will act as the most significant competitive check on the
combined AT&T/T-Mobile. For example, absent spectrum divestitures, post-merger, AT&T
would have an average of 183 MHz of spectrum in the 14 MetroPCS major metropolitan areas —
nearly nine times MetroPCS’ average of 22 MHz. Attachment A hereto shows the effect of the
merger on spectrum holdings below 2.3 GHz in MetroPCS’ 14 markets in three regions. As can
readily be seen, in all three of the regions, Northeast, Southeast and Northwest, the combined
post-merger holdings of AT&T and Verizon would dwarf those of the other major providers in
those markets. Indeed, only in Verizon’s traditional home region, the Northeast, are even
Verizon’s holdings in these markets as high as two-thirds those of the post-merger AT&T, and
elsewhere, AT&T has more than double Verizon’s holdings. On average, the post-merger

holdings of the five shown carriers in these regions stack up as follows:

Provider Northeast Southeast Southwest Overall
AT&T/T-Mobile | 153.5 188.2 180 168.2
Verizon 103 92 72.4 81
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Sprint 57.5 45.6 53.6 51.9

MetroPCS 18 22 26 223

Note: Based on licensed spectrum from Commission records and on spectrum holdings below 2.5 GHz.

In short, if the merger were allowed to proceed, AT&T would have more than twice the spectrum
holdings of Verizon in these markets, over three times those of Sprint, and nearly eight times
those of MetroPCS.%¢

This concentration of spectrum is particularly important because —as AT&T itself boasts
— its aggregation of spectrum allows it to offer more and a greater variety of broadband data
services at lower cost than if it had less spectrum.”. What AT&T conveniently ignores, however,
is that this same analysis holds for its competitors with less spectrum. Indeed, as the spectrum
disparity grows, the competitors with less spectrum become less and less able to compete for
certain data customers — the fastest growing and most spectrum intensive segment of the wireless
market — because their costs will not be decreasing as quickly as the reduction of prices and

therefore they may not be able to compete for whole segments of mobile broadband data

customers, such as laptop cards, tablets and connected devices® — and thus will not be able to
act as the competitive check that AT&T claims they will be.
E. The merger must be conditioned on significant spectrum divestitures of

usable paired spectrum to remaining non-national carriers

% Unfortunately, certain spectrum allocation decisions of the Commission have exacerbated these spectrum
disparities. For example, MetroPCS repeatedly expressed concern prior to the 700 MHz auction that the licensing
rules which included large spectrum blocks, large license areas and combinatorial bidding — were unfairly swayed in
favor of the nationwide carriers. The auction results, which were dominated by AT&T and Verizon, confirmed that
MetroPCS was right.

31 public Interest Statement at 25.

3 Without such spectrum, it is also unlikely that the carriers with less spectrum would act as a competitive
check on wireline broadband services as well since such services typically will require even more spectrum than that
required to compete with mobile broadband services.
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AT&T posits, and Petitioners agree, that the amount of spectrum to a large measure
dictates the cost (to the carrier) of service; additional spectrum properly deployed can allow a
carrier to be more efficient. But AT&T will not pass any cost savings it enjoys along to
consumers in the form of lower prices unless there is effective competition. The cost to
consumers of uploading or downloading a megabyte of data has dropped precipitously in the last
several years and is projected to continue to drop.ﬁ This drop will require carriers to continue to
reduce their costs to transmit a megabyte of data in order to be able to continue to effectively
compete. The Commission has properly recognized that the industry faces a serious spectrum
crunch, and is actively trying to reallocate an additional 500 MHz of commercial broadband
spectrum for the industry.2® The only saving grace is that today, all carriers are starved for
spectrum and face common challenges that incent them, each in their own circumstances, to find
innovative efficiencies while meeting the never-ceasing consumer demand for more and better
services. But this transaction will disturb this relative equilibrium and provide one competitor
with more than enough spectrum while the government struggles to locate, reallocate and auction
additional spectrum for the remaining non-national carriers, who will remain deprived of the
spectrum they need now to effectively compete in the newest services, and also to vie long term
with a combined AT&T/T-Mobile.®* To maintain the existing equilibrium among competitors, it
would be necessary to assure that a// competitors receive proportionate amounts of additional
spectrum. As the graph below shows, this would be required to avoid AT&T obtaining a huge

head start over the rest of the industry. At the same time, AT&T and Verizon will have fewer

2 Credit Suisse Report at 9.

% See Connecting America: The National Broadband Plan, Section 5.4 Making More Spectrum Available
Within the Next 10 Years (rel. March 16, 2010).

& See discussion infra Section IX.A.
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incentives to compete and innovate aggressively as the competitive threat from smaller carriers

diminishes over time.

Competitive Equilibrium Based
on Spectrum Concentration

Total "

Subs
150 4= New
Equilibrium
140 ——

(™M)
T Plus T-Mo
130 —— .

120 —— Present
Equilibrium

Verizon g
7

ATET

o — -
a !
T-Ma
- "
30 —— K
20 — ;s
/ 2
10 - PCs
L4

D i T ([ 5 R i

1
10 20 30 an S0 60 70 B0 20 100 110 130 130 140 150 180 170 180 150 200 Average Spectrum

(MHz)
Excludes WCS and QComm TOOMHz

F. AT&T’s problems are of AT&T’s making and the merger is not the solution

Much of AT&T’s current self-described spectrum crunch has arisen for two reasons.
First, AT&T has clung (and acquiesced in “tens of millions” of customers clinging) to legacy
technologies that are far less efficient than today’s state of the art, and are rapidly becoming
obsolete. Second, AT&T has not invested in infrastructure as quickly or in the same amount as
other carriers.

In its Petition, AT&T admits that it has tens of millions of subscribers on technologies
that are much less efficient than its own most efficient technology.®* AT&T of course would

argue that the solution cannot be to require its customers to have service terminated. The

82 public Interest Statement at 22.
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capacity issues the company will face in the near future a self-inflicted wound.
Eliminating T-Mobile as a competitor will hardly cure this lack of foresight but rather
will simply reward AT&T for its failings. Raising prices, reducing competition, and
reducing innovation hardly seem worthy trade-offs to help AT&T avoid the inevitable
result of customers voting with their feet.%’

AT&T repeatedly makes the claim that it will be able to roll out LTE more quickly
following the merger.”’ But AT&T could use the same $39 billion it proposes to spend on T-
Mobile to accelerate the roll out of LTE using its current spectrum. To be sure, this latter
approach would require AT&T to be more innovative and efficient on its own, but unlike the
merger it would be pro-competitive and pro-innovation. AT&T has all the financial and
spectrum resources needed to increase LTE deployment to 97 percent of the U.S. population
without T-Mobile. Indeed, AT&T admits in the Public Interest statement that its decision to
build-out LTE to 80% of the population pre-transaction was a “business” decision, not a decision
predicated on a lack of spectrum or other resources.”

L. The merger is not required for rural buildout, and AT&T’s use of it is
merely a regulatory pay-off

Now that it has the need to gain regulatory favor, AT&T trumpets that it will commit to
building out 4G in rural areas following the merger. This offered regulatory payoff, however, is
no substitute for vigorous competition. Even if AT&T follows through on this “plan,” and
doesn’t end up citing “unforeseen circumstances™ or seeking endless delays and waivers, the lack
of meaningful competition post-merger will mean that the development and deployment of “5G”
and subsequent generations of technology will be slowed drastically if not foreclosed.

Remember that, when AT&T was a monopoly, it had the concept for cellular phone service on

8 Sohn Testimony at 16-17.

2 public Interest Statement at 11.

I Jd at 55 (“AT&T’s current (pre-merger) plans call for deployment of LTE to approximately 80 percent
of the U.S. population but no more. The remaining 20 percent of the population generally lives in less populated
areas, including rural and smaller communities, where economies of scale and density are very low and per-
customer costs are very high.”).
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