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Sprint’s national revenue share of 16.6% would make it a distant third in the national wireless
market.** Moreover, “[i]f the fifth largest carrier, merged with every single remaining regional
and local wireless carrier, they would still be smaller than T-Mobile.”® In effect, the merger
would create a duopoly in the national wireless market. Moreover, based on the Pew Center’s
research, consumers should expect an 18% price increase due to the reduction from four to three
national wireless providers.®

The presence of a total of at least four facilities-based providers is critical to avoid the
dangers of undue concentration—including both a monopoly or even a duopoly, which, for
consumers and competition, is scarcely better than a monopoly. Under the horizontal merger
guidelines adopted by the Antitrust Division of the DOJ and the Federal Trade Commission,
even a market with three to four providers is still highly concentrated. The DOJ, in analyzing
mergers, “starts from the presumption that in highly concentrated markets, consumers can be

2267

significantly harmed when the number of strong competitors declines from four to three.”™ More

importantly the DOJ asserts that “consumers can enjoy substantial benefits when the number of

strong competitors rises from three to four.”®®

largest [wireless] carrier nationally, serving roughly 34 million subscribers, or about 11 percent of
national [wireless] subscribers.”); 2010 Annual Report of Deutsche Telekom Group, at 88-89 (As of
December 31, 2010, T-Mobile USA “had 33.7 million customers™ in 2010); Press Release, Leap Wireless
(May 24, 2011); Paul Barbagallo, Leap Wireless Comes Out Against Proposed Merger of AT&T and T-
Mobile, BNA Daily Report for Executives, 101 DER A-9 (May 24, 2011).

8 Fourteenth Report, , at 31, Table 3 and Chart 1 (May 20, 2010).
64
= Id.

% paul Barbagallo, Regulatory Approval of AT&T - T-Mobile Deal Could Hinge on Market Definition,
Daily Report for Executives, BNA, 99 DER C-1 (May 23, 2011).

% peyw Internet & American Life Project Home, Broadband Adoption 2009, at 27 (2009), available at
http://www.pewinternet.org/Reports/2009/10-Home-Broadband-Adoption-2009.aspx.

1 T_Mobile USA, Inc. Comments, WC Docket No. 06-74, at 2 (filed Oct. 24, 2006).
68
S
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While AT&T attempts to paint T-Mobile as an ineffective competitor, it fails.”> Prior to
submitting the Application, T-Mobile described its role as an actual and potential competitor of

AT&T’s as follows:

T-Mobile is one of the few remaining independent national wireless
carriers, with a rapidly growing base of mass market and business
customers throughout the United States. T-Mobile is a major customer of
AT&T and BellSouth for special access telecommunications services in
these ILECs’ respective service areas. Nationally, T-Mobile is a retail
competitor of the Applicants and their Cingular wireless affiliate, and T-
Mobile is poised to become an important competitor in the emerging
“intermodal” marketplace for local exchange services of which these
ILECs are the dominant providers in their regions.””

AT&T’s 2010 Annual Report reflects that AT&T had 17,755,000 broadband landline
connections™ and at least 41.5 million wireless data customers.”> Although the corresponding
data are not available in T-Mobile’s 2010 Annual Report, the Annual Report states that T-Mobile
USA derived 16.1 billion Euros in total revenue,” which represents a very substantial number of
T-Mobile data customers.

AT&T and T-Mobile are both large, rapidly growing providers of broadband Internet
service. Indeed, the declarations submitted by the Applicants show that T-Mobile’s data traffic

is expected to grow more than twice as fast as AT&T’s between 2010 and 2015. The negative

% public Interest Statement, at 13 (“AT&T is more focused on Verizon and Sprint than on T-Mobile
USA...”). See also id. at 70 (“T-Mobile USA and AT&T are not close competitors...”).

X T_Mobile USA, Inc. Comments, WC Docket No. 06-74, at 2 (filed Oct. 24, 2006).

I AT&T 2010 Annual Report at 30. This includes in-region DSL, in-region U-Verse, High Speed
Internet access lines, satellite broadband, and 3G laptop connect cards.

2 AT&T’s 2010 Annual Report shows that AT&T had 68,041,000 postpaid wireless customers, of which
61% (or approximately 41,500,000) had data plans. Id. at 26, 34. the Annual Report does not disclose
how many of AT&T’s 11,645,000 reseller wireless customers also had data plans. See id. at 34.

B T_Mobile USA, Inc. 2010 Annual Report at 89.

2 Compare Larsen Declaration, § 15 (“By 2015, T-Mobile USA expects data traffic on its network to be
at least 20 times that of the 2010 level) with Moore Declaration, § 6 (“By 2015, AT&T estimates that
mobile data traffic on its network will reach eight to ten times what it was in 2010™).
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consequences flowing from loss of competition from T-Mobile as an independent broadband
provider is heightened by the fact that, as stated on its website, “T-Mobile has the fastest
nationwide network in the top 100 U.S. markets.””

Few ISPs offer high speed broadband suitable for viewing bandwidth-intensive content
such as movies and television. FCC data reflect that as of June 30, 2010, only 14% of
households reside in census tracts with 3 or more fixed-location or mobile wireless providers of
high-speed broadband (at least 6 mpbs downstream and 1.5 mbps upstream).ﬁ The proposed
merger eliminates T-Mobile as an actual or potential competitor in this very high-speed
broadband market, further increasing market concentration and AT&T’s ability to discriminate

against its remaining rivals.

P The Proposed Merger Threatens Wireline and Intermodal Broadband
Competition

The loss of T-Mobile as an actual and potential competitor and the ability of the merged
entity to offer wireline-quality wireless broadband service to 97% of Americans’” have
implications for competition in wireline and intermodal markets as well. The latest Commission
data shows that mobile wireless broadband connections make up 46.5% of all connections as of
June 30, 2010™ and that “subscribers with mobile wireless devices and data plans for full

Internet access increased by 27% (from 56 million to 71 million)” in the first half of 2010

= T-Mobile, Want the Fastest Nationwide Data Network? It’s Right Here at T-Mobile, available at:
http://t-mobile-coverage.t-mobile.com/hspa-mobile-broadband (last visited May 19, 2011),

™ Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, Internet Access
Services: Status as of June 30, 2010, at 8, 15 (March 2011).

I public Interest Statement, at 14.

18 Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, Internet Access
Services: Status as of June 30, 2010, at 23 (March 2011).
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infrastructure and instead rely solely on Sprint Nextel’'s CDMA network to provide wireless
services.ZZ  Because Applicants recognize that the FCC must focus on facilities-based
competition when evaluating the impact of the merger, Cox is not the “intense” competitor
relevant in the merger analysis.%

The loss of T-Mobile would leave non-BOC broadband providers, including EarthLink
and Cox, with one less option for wholesale wireless service as part of an integrated
communications package and/or competing in the broadband market head-to-head with a merged
AT&T/T-Mobile. Notably, while Applicants indicate that “consumers will have the option to

keep their current T-Mobile USA pricing plans for existing services,”

they make no such
promises with respect to new services or existing T-Mobile wholesale customers. As Mr.
Brownworth explains, although EarthLink has negotiated wireless resale agreements, AT&T has
not offered a wholesale product that permits broad resale without conditions.'®

Although Applicants point to Clearwire and LightSquared as emerging providers offering
wholesale wireless broadband services, the proposed merger endangers their nascent offerings.
Applicants claim that “LightSquared, Clearwire, and the companies that use their spectrum ‘can
‘leapfrog’ existing carriers by deploying ‘next generation’ technologies without needing to
|

dedicate spectrum and network assets to serving existing subscribers.””® As the Antitrust

Division of the DOJ recently noted, however, a “merged firm can more readily harm competition

21 See Phil Goldstein, Cox Backpedals on 3G Network, Will Remain Sprint MVNO, FierceWireless (May
24, 2011), available at: http://www_fiercewireless.com/story/cox-communications-decommission-3g-
wireless-network/2011-05-24.

% public Interest Statement, at 74-75.
2 Public Interest Statement, at 9 (emphasis added).
1% Brownworth Affidavit, at 5.

%L public Interest Statement, at 51 (citations omitted).
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In the Matter of

Applications of AT&T Inc. and
Deutsche Telekom AG

For Consent To Assign or Transfer Control
of Licenses and Authorizations

REDACTED - FOR PUBLIC INSPECTION
SUBJECT TO PROTECTIVE ORDER IN WT DOCKET NO. 11-65
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

WT Docket No. 11-65
DA 11-799

R T S N

AFFIDAVIT OF STEVEN BROWNWORTH

I, Steven Brownworth, on oath, state and depose as follows:

I.

IL

INTRODUCTION

. My name is Steven Brownworth. I currently serve as Vice President, Network

Planning of EarthLink, Inc. I am submitting this Affidavit on behalf of EarthLink,
Inc. and its operating subsidiaries, New Edge Networks, Inc., DeltaCom, Inc.,
Business Telecom, Inc., and the operating subsidiaries of One Communications
Corp. (collectively, “EarthLink™). I am submitting this Affidavit in support of the
factual statements in the Petition to Deny of EarthLink, Inc. filed in the above-
referenced proceeding on May 31, 2011 (“Petition to Deny”). I have personal
knowledge of the facts set forth in the Petition to Deny and herein.

COMPANY BACKGROUND

. EarthLink is a provider of Internet Protocol (“IP”’) and telecommunications

infrastructure and services to businesses, enterprise organizations and retail

consumers across the United States.

A/74301361 1
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. EarthLink’s Consumer Services segment is a leading Intemet Service Provider

(“ISP™), providing nationwide Internet access and related value-added services to
individual and small business customers in competition with, among other

providers, AT&T and T-Mobile.

. EarthLink’s consumer service offerings are narrowband and broadband (high

speed) Internet access, search, advertising and VoIP services. EarthLink provides
its portfolio of services to approximately 1.5 million US customers through a
nationwide network of dial-up points of presence and a nationwide broadband

footprint.

. EarthLink’s Business Services segment provides integrated communications

services to a wide variety of businesses, enterprise organizations and
communications carriers. These services include data services, such as managed
IP-based network services and broadband Internet access services; voice services,
including local exchange, long-distance and conference calling; mobile data and
voice services; and web hosting.

The Company’s Business Services segment sells transmission capacity to other
communications providers on a wholesale basis. EarthLink operates its Business
Services segment through its regulated operating companies.

MARKET ACTIVITIES

. EarthLink’s regulated companies extensively interconnect with AT&T incumbent

local exchange carriers (“ILECs”), purchase special access services from AT&T’s
ILECs, sell special access services to T-Mobile, and compete directly with AT&T

and T-Mobile in multiple retail markets.
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avoid tariffed month-to-month rates. The need to commit 100% of volume to get
the full discounted rates and limited number of alternative providers in the
Southeastern U.S. gives DeltaCom limited alternatives other than the continued
use of AT&T special access.

11. As part of the term limited conditions following the acquisition of BellSouth,
AT&T was required by the FCC to provide pricing flexibility in Full Service
Relief and Limited Service Relief MSAs effective April 5, 2007 through June 30,
2010. Pricing in these MSAs was restored to the original FCC rates effective July

1, 2010. During this period AT&T offered no changes to its pricing or discount

structure with DeltaCom. This increase impacted approximately ***BEGIN

CONFIDENTIAL*** ***END CONFIDENTIAL*** DSI loops;
***BEGIN CONFIDENTIAL*** **END CONFIDENTIAL*** DSI
interoffice circuits; and ***BEGIN CONFIDENTIAL*** FEREND

CONFIDENTIAL*** DS1 interoffice miles, with the resulting adverse economic
impact DeltaCom estimated to be ***BEGIN CONFIDENTIAL***
***END CONFIDENTIAL*** per month. The average increase in special
access mileage costs was approximately ¥***BEGIN CONFIDENTIAL***
**¥END CONFIDENTIAL*** per DS1. Additionally, AT&T special access
pricing used for data services limits the company’s ability to offer data services
away from larger cities, as the mileage components of special access can cause a
DS circuit to exceed $1,000 per month.

12. DeltaCom has negotiated wireless resale agreements with Telispire, an MVNO of

Verizon, to offer wireless services to those customers who prefer integrated

AS74301361 4
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communications services. Other EarthLink subsidiaries also rely on wireless
resale arrangements or intend to negotiate such arrangements in the near future.

13. During its vendor selection process in the second half of 2008 for wireless resale,
DeltaCom engaged multiple providers, taking into consideration AT&T, T-
Mobile, Sprint and Verizon. AT&T was only willing to offer services and rates
for DeltaCom’s administrative and corporate traffic. DeltaCom’s interest in T-
Mobile was limited due to its Seattle, Washington location and lack of MVNO
product for service providers like DeltaCom. Sprint, at the time, was re-
evaluating its position in the market-place as an MVNQ. Verizon was ultimately
selected due to coverage and automation advantages. DeltaCom subsequently
moved the wireless service to Telispire, an MVNO of Verizon. While AT&T
recently has made presentations to DeltaCom on limited use of its wireless
network for data on a fixed location only, the level of commitment, pricing and
terms are still unknown. DeltaCom’s agreement with Telispire does not place
additional restrictions on the use of its data network when compared to Verizon
retail products. Further, EarthLink subsidiary, New Edge Networks, has a current
agreement with Sprint for wireless data services, without any additional
limitations or restrictions as compared to Sprint’s retail products.

14. Three months after the Wireline Broadband Order was released, BellSouth
required EarthLink, as a condition for renewal of its Regional Broadband
Aggregation Network (“RBAN”) service (RBAN is a service whereby AT&T

transports data traffic from DSL lines to one or more access points in their
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network), to accept several anticompetitive restrictions on the use of the service.'
BellSouth also decided to cease offering Layer 2 DSL services to one of
EarthLink’s subsidiaries, New Edge, after May 17, 2006, effectively ending the
ability of New Edge to offer businesses in BellSouth an alternative VPN service
using ATM-over-DSL. AT&T’s failure to offer reasonable terms and conditions
for its broadband transmission services resulted in EarthLink discontinuing
certain products that had relied on these inputs and thus a reduction of
competitive choice for customers in these areas.

15. In April of 2009, DeltaCom entered into negotiations with AT&T on renewal of
its RBAN Agreement that was set to expire May 31, 2009. At that time,
DeltaCom’s agreement called for a ***BEGIN CONFIDENTIAL***
***END CONFIDENTIAL*** minimum commitment on DSL lines at a
1.544Mb x 256kb rate of ***BEGIN CONFIDENTIAL*** ***END
CONFIDENTIAL*** per month. AT&T’s position was the product is no longer
being developed and because no other replacement wholesale product was
available, AT&T allowed a new agreement to be executed with AT&T’s only
concession being minor modifications to dispute and assignment language.
AT&T was not willing to refresh the market-based rates nor were they willing to
negotiate a new commitment level, only to extend the same ***BEGIN
CONFIDENTIAL*** ***END CONFIDENTIAL*** line commitment and

the ***BEGIN CONFIDENTIAL*** ***END CONFIDENTIAL*** per

! See, e.g., Declaration of Christopher Putala, Executive Vice President, Public Policy, EarthLink, WC
Docket No. 06-74 (June 5, 2006).
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month rate. The other rates in this agreement are significantly above retail rates
offered by AT&T. For example, DeltaCom’s pricing for the 4mb DSL product is
***BEGIN CONFIDENTIAL*** ***END CONFIDENTIAL*** per
month, while AT&T’s standard pricing for its 6mb product is $109.95 per month
and AT&T’s current one year promotional rate is $30.00 per month. As
DeltaCom’s current rate structure is significantly above AT&T’s pricing to its
retail customers, DeltaCom has been unable to market this product and as such
has seen actual billing drop from over ***BEGIN CONFIDENTIAL***
***END CONFIDENTIAL*** DSL lines to a current level of approximately
***BEGIN CONFIDENTIAL*** ***END CONFIDENTIAL*** DSL
lines; just 1 year into this agreement. Recently, AT&T has been willing to modify
this agreement to decrease the company’s commitment from ***BEGIN
CONFIDENTIAL*** ***END CONFIDENTIAL***, but not
change the pricing of the base. This comes with the condition that DeltaCom
commit to providing additional revenue on wholesale voice network. This
commitment to other services is part of AT&T’s position in negotiations to be
made “revenue whole” where AT&T will only negotiate decrease in rates when
commitments for other products and services make up for the difference in the
change of revenue. This was seen in recent negotiations for selected broadband
services in March of this year, where rate reductions were given on broadband
facilities connecting DeltaCom and AT&T locations only after DeltaCom agreed
to increase its commitment on a totally unrelated product involving AT&T Metro

Ethernet Service to make AT&T “revenue whole”™.
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16. Currently, two EarthLink subsidiaries, New Edge Network and DeltaCom, are
combining their RBAN agreements into one negotiation with AT&T. AT&T’s
position, at this time, is only to reduce RBAN rates with increased commitments
for new services in other non-related products (e.g. broadband, switching and
special access). This concept of “revenue whole,” allows AT&T to leverage its
market position to increase a carrier’s spend and provides a carrier less flexibility
to consider and migrate to other competitive providers.

17. EarthLink’s consumer division has an RBAN agreement with the base rate of
**¥*BEGIN CONFIDENTIAL*** *¥**END CONFIDENTIAL*** and in
this one case AT&T did discount the EarthLink rate to ***BEGIN
CONFIDENTIAL*** **¥*END CONFIDENTIAL*** which is a slight
discount to AT&T’s recent one year promotional rates of $14.99 to its retail
market. Although this appears to be in line with the Bellsouth/AT&T merger
agreement on ADSL Transmission Service to provide rates to ISPs not greater
than the retail rate, the features offered for these rates is different. For the
***BEGIN CONFIDENTIAL*** **#*END CONFIDENTIAL*** regular
rate and ***BEGIN CONFIDENTIAL*** **+*END
CONFIDENTIAL*** promotional rate, EarthLink gets access from the customer
to its network. EarthLink still needs to provide the Intermet Access, e-mail
addresses, spam/virus protection, web-services, customer ordering/care and bad
debt responsibilities. AT&T includes all of these services in its $14.99 price to its
retail customers. Additionally, AT&T provides its customers access to AT&T’s

wireless Wi-Fi network at no additional cost. When EarthLink asked that either
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Wi-Fi be made available or reduce the rates by the cost of providing Wi-Fi,
AT&T refused to discuss this aspect of the service.
IV. DECLARATION

18.1 declare that I created this Affidavit with the assistance of persons under my

direct supervision and that, to the best of my knowledge, the facts represented

herein are true and accurate.

4 R ¥

2 \_‘_r— I e LAY

Steven Brownworth

Dated: May 31, 2011
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SERVICE LIST

I, M. Renee Britt, hereby certify that on this 3 1st day of May 2011, I have caused a copy of the
foregoing Petition to Deny of EarthLink, Inc. to be served, as specified, upon the parties listed below:

Peter J. Schildkraut

Scott Feira

Arnold & Porter LLP

555 Twelfth Street NW

Washington, DC 20004
peter_schildkraut@aporter.com
scott_feira@aporter.com

Outside Counsel to AT&T Inc.

(Via Electronic Mail - REDACTED)

Nancy J. Victory

Wiley Rein LLP

1776 K Street NW

Washington, DC 20006

nvictory@wileyrein.com

Outside Counsel to Deutsche Telekom AG and 1-
Mobile USA, Inc.

(Via Electronic Mail - REDACTED)

Kathy Harris, Mobility Division

Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554
kathy.harris@fcc.gov

(Via Hand Delivery - CONFIDENTIAL)
(Via Electronic Mail - REDACTED)

Kate Matraves

Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554
catherine.matraves@fcc.gov

(Via Electronic Mail - REDACTED)

David Krech, Policy Division
International Bureau

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554
david.krech@fcc.gov

(Via Electronic Mail - REDACTED)

Jim Bird, Office of General Counsel
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554
jim.bird@fcc.gov

(Via Electronic Mail - REDACTED)

Best Copy and Printing, Inc.

445 12th St., S.W.

Washington, D.C. 20554
FCC@BCPIWEB.COM

(Via Electronic Mail - REDACTED)

/s/ M. Renee Britt




