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Ms. Marlene H. Dortch

Secretary
Federal Communications Commission MAY 3 1 7n

445 12th Street S.W. Federal Communications Commission
Washington, DC 20534 Office of the Secretary
Kathy Harris

Mobility Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street S.W.

Room 6329

Washington, DC 20554

Re:  Applications of AT&T Inc. and Deutsche Telekom AG For Consent
To Assign or Transfer Control of Licenses and Authorizations
WT Docket No. 11-65

Dear Ms. Dortch and Ms. Harris:

Pursuant to the Protective Order issued in the above-referenced proceedings on April 27,
2011 ! please find attached in Exhibit A an Affidavit of Steven Brownworth in support of
the Petition to Deny of EarthLink, Inc., dated May 31, 2011, which contains certain
confidential and proprietary information related to EarthLink, Inc. and its subsidiaries
DeltaCom, Inc., Business Telecommunications, Inc. and One Communications Corp.
(collectively, “EarthLink™). Specifically, to assist the Commission’s review of the above-
referenced Applications, EarthLink provides certain confidential revenue, expense,
business operation, and other highly confidential information.

EarthLink seeks confidential treatment of the information provided in Exhibit A under
the Protective Order. Notwithstanding the Protective Order, the information provided in
Exhibit A is entitled to confidential, non-public treatment under the Freedom of
Information Act (FOIA) and related provisions of the Commission’s rules. See 47 C.F.R.
§§ 0457 and 0.459; 5 US.C. § 552, et seq. The attached information contains

1

- See Applications of AT&T Inc. and Deutsche Telekom AG For Consent To Assign
or Transfer Control of Licenses and Authorizations, WT Docket No. 11-65, DA 11-753
(rel. Apr. 27, 2011) (“Protective Order™).
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EarthLink’s highly sensitive revenue, expense, business operation, and other highly
confidential information. The Commission has consistently held that such data satisfy the
requirements of FOIA Exemption 4 (trade secrets or commercial/financial information).?

EarthLink treats the revenue, expense, business operation, and other highly confidential
information in Exhibit A as highly confidential and does not customarily release such
information to the public. EarthLink also limits the internal circulation of this information
to only those persons with a legitimate need for such information. Moreover, information
in the possession of a public entity is considered to be “confidential” if disclosure is
likely to substantially harm the competitive position of the person from whom the
information was obtained.”

EarthLink is subject to actual and potential competition with respect to communications
products and services. The information in Exhibit A provides a roadmap detailing certain
information concerning the company’s revenues, expenses, and operations. The
cumulative nature of this information is also such that competitors reviewing the data
could gain access to EarthLink's confidential market strategies, revenue targeting, and
other operational business plans. Release of the information contained in Exhibit A will
give EarthLink’s competitors an unfair advantage by providing them a picture of
EarthLink's business strategies. As a result, the information in Exhibits A is sensitive and
commercially valuable, and its disclosure would substantially harm EarthLink’s
competitive position.

In support of its request for confidential treatment of Exhibit A, EarthLink submits the
following more specific information pursuant to FCC Rule 0.459:

(1) Identification of Confidential Materials: EarthLink seeks confidential treatment for
certain figures (for example, prices and circuit counts) in Exhibit A, which contains
confidential and proprietary information related to EarthLink’s revenue, expense,
business operation, and other highly confidential information. Pursuant to the Protective
Order, EarthLink has marked each page of the non-redacted version of this filing with the
legend: “CONFIDENTIAL INFORMATION - SUBJECT TO PROTECTIVE
ORDER IN WT DOCKET NO. 11-65 BEFORE THE FEDERAL

5

& See, e.g., Cox Communications, Inc.; Request for Confidentiality for Information
Submitted on Forms 325 for the Year 2003, 19 FCC Red 12,160, 6 (2004); Comcast
Cable Communications, Inc.; Request for Confidentiality for Information Submitted on
Forms 325 for the Year 2003, 19 FCC Red 12,165, 6 (2004); Time Warner Cable;
Request for Confidentiality for Information Submitted on Forms 325 for the Year 2003,
19 FCC Red 12,1709 5 (2004); Altrio Communications, Inc.; Request for Confidentiality
for Information Submitted on Forms 325 for the Year 2003, 19 FCC Red 12,176 4 4-5
(2004).

3

& See National Parks and Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C.
Cir. 1974); Critical Mass Energy Project v. Nuclear Regulatory Commission, 975 F.2d
871,873 (D.C. Cir. 1992).
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COMMUNICATIONS COMMISSION.” Each page of the redacted version of this
filing is marked with the legend “REDACTED - FOR PUBLIC INSPECTION.”

(2) Circumstances Giving Rise to Submission of Information: See the above-referenced
Commission docket. To provide relevant market information to the Commission in order
to facilitate its review of the Applications, EarthLink hereby voluntarily provides the
confidential information provided in Exhibit A.

(3) Degree to Which Information is Commercial or Financial: The information in Exhibit
A includes particularized expense, revenue, and operational data. This information is
highly sensitive financial, trade and commercial information as it contains data and
information concerning EarthLink’s revenues and financial condition. The information is
granular and considered highly confidential. EarthLink treats this data as a confidential
trade secret and would not submit the data to the Commission without assurances that the
information will be kept confidential. It would be highly inappropriate for the data to be
disclosed to the public or third parties absent the protection of a non-disclosure
agreement.

(4) Degree to Which the Information Concerns a Service Subject to Competition: The
highly confidential information contained in Exhibit A contains information on the level
of EarthLink’s business activities and operational plans. Such information is directly
related to EarthLink’s service offerings which are subject to substantial competition from
numerous other communications service providers, including but not limited to IP-
enabled service providers, wireless providers, CLECs and ILECs.

(5) How Disclosure Could Result in Substantial Harm: Disclosure of EarthLink’s
financial information and related highly confidential information would enable
EarthLink’s competitors to determine sensitive information concerning the Company’s
business and operational status, trends, projections, and plans. Public disclosure could
give competitors a significant competitive advantage.

(6) Measures Taken to Prevent Disclosure: EarthLink holds the information provided in
this submission in strict confidentiality. EarthLink has limited the number of persons
with access to this information in order to lessen the chance of inadvertent or
unauthorized disclosure. The document has also been specifically labeled as described
above to prevent inadvertent disclosure.

(7) Public Access to Information, Third Party Disclosure: EarthLink has not made this
information publicly available through previous disclosures.

(8) Justification of the Period During Which the Material Should Not be Publicly
Available: EarthLink requests that the Commission hold this information out of public
view for five years. Release of this information before that time would cause substantial
harm to EarthLink as it would detail the Company’s confidential financial information.

Based on the foregoing, EarthLink requests confidential treatment of Exhibit A pursuant
to FCC Rules 0.457 and 0.459 and the Protective Order. Pursuant to the Protective Order,

A/74302186 |



REDACTED - FOR PUBLIC INSPECTION

EarthLink is delivering two copies of the confidential version of this filing, via courier, to
Kathy Harris with the Mobility Division of the Commission's Wireless
Telecommunications Bureau. One copy of the confidential version and two public,
redacted versions of this filing are also being filed by courier with the Commissions
Secretary’s Office. One copy of the public version of this filing is being filed
electronically through the Commission's Electronic Comment Filing System. Finally, one
copy of the confidential version of this filing is being transmitted by courier to the
Commissions Secretary’s Office for time-stamp return by courier to EarthLink.

Should you have any questions, please contact the undersigned.
Sincerely,
Jamen L~
Tamar E. Finn
Counsel for EarthLink, Inc.

Attachments
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Petition of EarthLink, Inc.
May 31, 2011

Executive Summary

The proposed merger raises vertical and horizontal concerns, promises to restrict rather
than promote competition, and is contrary to the public interest. The underlying purpose of the
Telecommunications Act of 1996 was to promote competition. Just over one year ago, the
FCC’s seminal National Broadband Plan, endorsing this overarching theme, recommended that
the Commission take “expedited action” to reform its wholesale competition regulations and
“ensure widespread availability of inputs, [such as cost effective unbundled network elements
and special access facilities,] for broadband services.” EarthLink agrees with these objectives
and respectfully submits that, as a matter of sound public policy, the Commission should first
complete pending reform of such regulations before beginning its consideration of whether to
allow AT&T to complete yet another merger that will exacerbate the current anti-competitive
conditions in both the wireline and wireless sectors.

In its 22-state incumbent territory, AT&T already dominates the upstream market for
backhaul facilities that the Commission has long recognized is a critical input to the success of
mobile broadband. The proposed combined company, with a wireless market share of 40% and
plans to offer “wireline-quality” wireless broadband to 97% of Americans, would have even
greater incentive and ability to undermine competition in the downstream wireless and wireline
markets by, among other things, raising the price of its competitors’ backhaul. This is a real
concern for emerging competitive wireless carriers, which may not be able to offer a competitive
wholesale wireless broadband product without the vertical integration and economies of scale

that a combined AT&T/T-Mobile would enjoy. It is also an unacceptable situation for

competitive broadband providers such as EarthLink, which must (1) purchase from AT&T viable

LFCC, Connecting America: The National Broadband Plan, at 36 (2010) (“National Broadband Plan™).
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both wireline and wireless.” The proposed merger, for many reasons, could therefore negatively
impact EarthLink’s ability to compete in both retail broadband markets and wholesale special
access markets.
IL. INTRODUCTION
The information the Applicants provide about the actual and potential competition
between AT&T and T-Mobile on the one hand, and other market participants on the other, shows
that substantial harms to competition will result from the proposed merger. Such harms include
the removal of one of a very small number of independent facilities-based wireless carriers that
are actual competitors (and backbone facility purchasers) in AT&T’s incumbent wireline and
wireless territories as well as increased incentive and ability of the Applicants to discriminate
against their rivals post-merger.
The proposed merger raises vertical and horizontal concerns. As the Commission
recently stated in the Comcast/NBC Universal Merger Order:
A vertical transaction involves firms and their suppliers, customers, or
other sellers of complements. A horizontal transaction involves firms that
sell products or services that are substitutes to buyers. The same
transaction can have both vertical and horizontal elements. Both types of
transactions can reduce competition among the firms participating in a

relevant market, potentially leading to higher prices to buyers, a reduction

in product quality, or a reduced likelihood of developing new, better, or

cheaper products and services. ™

The proposed merger raises vertical concerns because AT&T is, among other things, a
primary supplier of wireline special access service to T-Mobile that is used as an input in T-
Mobile’s voice and broadband data wireless services. At the same time, it raises equally

disturbing horizontal concerns because AT&T and T-Mobile are direct competitors in the

21d., at 2.

10 Application of Comcast Corp., General Electric Co. and NBC Universal, Inc., Memorandum Opinion
and Order, MB Docket No. 10-56, § 27 (rel. Jan. 20, 2011) (footnotes omitted).
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with a choice of four or more providers.s’E In markets where there are only two providers, the
price differential as compared with markets where there is a choice of four providers increases to
33%.2? This evidence is consistent with the development of additional competition in the MVPD
market as incumbent cable operators have been subject to increased competition from ILECs and
direct broadcast satellite providers*® as well as in the mobile wireless market once the
Commission licensed personal communications systems to compete with the cellular duopoly.*”
The Plan therefore recommended that the Commission take “expedited action” to ensure
wholesale inputs to broadband services are made available to competitive carriers:
>The FCC should comprehensively review its wholesale competition
regulations to develop a coherent and effective framework and take
expedited action based on that framework to ensure widespread
availability of inputs for broadband services provided to small businesses,

mobile providers and enterprise customers.

> The FCC should ensure that special access rates, terms and conditions
are just and reasonable.

>The FCC should ensure appropriate balance in its copper retirement
policies.

>The FCC should clarify interconnection rights and obligations and
encourage the shift to IP-to-IP interconnection where efficient.”®

To date, of the above list, the Commission has only clarified interconnection rights by

issuing a declaratory ruling affirming that rural LECs are obligated to comply with their section

* Pew Internet & American Life Project Home, Broadband Adoption 2009, at 27 (2009), available at
http://www.pewinternet.org/Reports/2009/10-Home-Broadband-Adoption-2009.aspx.

2

% See Ex Parte of DOJ, GN Doc. No. 09-51, at 15-16 (filed Jan. 4, 2010) (“DOJ 1/4/10 Ex Parte™).
2 Id. at 17-19.

% National Broadband Plan, at 36.
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AT&T are charging their retail customers between $54.99 and $35.00 per
month for services reaching much higher speeds of 15 Mbps and 6 Mbps,
respectively. A forward-looking cost structure that applies to the BOCs’

DS1 special access services should result in wholesale rates that are lower,

not higher than what the BOCs currently charge their retail customers for

comparable services.®

Indeed, according to one economist, for every year that passes without rate reform, price cap
ILECs are able to assess $5 billion in excessive special access charges.*

While the Applicants provide no discussion of the effect of the proposed merger on
special access rates (let alone copper or fiber UNE rates), it is clear that special access rates will
be impacted adversely by the merger because of the negative effect that the combined company
will have on the special access market through its vertical integration and the loss of a significant
special access purchaser in the market. Given that rates that are already unreasonable, the strain
the proposed merger will place on special access rates, and its ensuing impact on competition,
the Commission must, as a first priority, reduce AT&T’s special access rates to just and
reasonable levels promptly, and before it even considers whether to approve the proposed

merger.

C. The Proposed Merger Would Harm Competition in Retail Broadband
Markets

1 The Role of Wholesale Inputs in Retail Broadband Markets

A merger may be subject to challenge because it facilitates the raising of rivals’ costs.

As the Commission has explained, “cost-efficient access to adequate backhaul will be a key

£ Reply Comments of PAETEC, TDS, TelePacific, Masergy, and New Edge, WC Docket No. 05-25,
RM-10593, at 63-64 (filed Feb. 24, 2010) (citations omitted).

% Ad Hoc Comments. WC Docket 05-25, at Attachment B - LONGSTANDING REGULATORY
RULES CONFIRM BOC MARKET POWER: A defense of ARMIS, at A-1 (filed Jan. 19, 2010).

I See Comcast/NBC Universal Order, § 34 & n. 77 (citing Thomas G. Krattenmaker & Steven C. Salop,
Anticompetitive Exclusion.: Raising Rivals’ Costs to Achieve Power Over Price, 96 Yale L. J. 209, 234-38
(1986).
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factor in promoting robust competition in the wireless marketplace.”™ In short, AT&T’s ability
to impose high backhaul costs on independent wireless companies threatens competition in the
wireless market.

Because special access is a key input in retail wireless broadband offerings, the proposed
combined entity will have an even greater incentive and ability to use special access pricing to
discriminate against its competitors. As T-Mobile itself explained:

T-Mobile, like many other mobile providers, attempts to use alternative
backhaul suppliers where available. Nonetheless, in many rural markets
especially, independent mobile providers like T-Mobile still must rely
extensively on special access services provided by the ILECs for
backhaul. In these areas, competition is insufficient to discipline the prices
and conditions for special access imposed by the ILEC. This ultimately
thwarts competition in the special access market as the largest, vertically
integrated mobile providers, AT&T and Verizon, supply special access to
competing mobile providers through their ILEC operations. Earlier

Commissions’ premature deregulation of special access services has only
A€
exacerbated the problem.*

In its comments in the AT&T/BellSouth merger proceeding, T-Mobile accurately
predicted that the merger would give AT&T “strong incentives and great ability to discriminate
against wireless competitors and their customers in providing special access services on which
those competitors rely.”ﬂ Likewise, the proposed AT&T/T-Mobile merger threatens wireless
and wireline competitors with the same problem, but in a more consolidated market.

As part of its advocacy in the special access docket, AT&T has repeatedly pointed to T-

Mobile as a carrier that purchases non-ILEC special access facilities and claimed these

i Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Annual Report
and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial
Mobile Services, Fourteenth Report, FCC 10-81 § 296 (rel. May 20, 2010) (“Fourteenth Report™).

% T_Mobile USA, Inc. Comments, WT Docket No. 09-66, at 27 (filed Sept. 30, 2009).
¢ T-Mobile USA, Inc. Comments, WC Docket No. 06-74, at 4 (filed Oct. 24, 2006).
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The proposed merger will eliminate T-Mobile as one of the few large buyers of special
access from non-BOC sellers, such as EarthLink, that invested in facilities to serve T-Mobile cell
sites and mobile switching centers. T-Mobile recently told the FCC that it “has contracted for
alternative backhaul services at only approximately 20 percent of its cell sites today.”* Sprint,
by contrast, said last year that it buys only 2% of its DS-1 backhaul from independent
providers.® Thus, the loss of T-Mobile is much greater than reflected by its share of the wireless
market. Today, T-Mobile is the third largest customer of EarthLink’s EarthLink Carrier service
business.® Even if some of T-Mobile’s special access is outside of AT&T’s 22-state incumbent
region, because a merger with T-Mobile would increase AT&T’s nationwide market share to
40%, it may give AT&T greater incentives to self-provide backhaul it may have previously
purchased from third parties out-of-region. Both actions will reduce the number of special
access circuits purchased from independent providers, thus diminishing the claimed pressure on
BOC special access pricing and harming the ability of independent backhaul providers to
maintain revenue and invest in new facilities.

When combined with AT&T’s anti-competitive policies of using long-term contracts and
tariffs to lock-up special access customers—its existing special access market share is over 90%

in its 22 state territory>’—the merger would make it increasingly difficult for independent special

3 T_Mobile Ex Parte, WC Docket No. 05-25, at | (filed May 6, 2010).
= Sprint Nextel Comments WC Docket 05-25 at ii (filed Jan 19, 2010).
2 Brownworth Affidavit, at 3.

L See GAO, FCC Needs to Improve Its Ability to Monitor and Determine the Extent of Competition in
Dedicated Access Services, GAO-07-80, at 12 (Nov. 2006) (“GAO Report™) (“In the 16 major
metropolitan areas we examined, facilities-based competition for dedicated access services exists in a
relatively small subset of buildings. Our analysis of data on the presence of competitors in commercial
buildings suggests that competitors are serving, on average, less than 6 percent of the buildings with at
least a DS-I level of demand.”); Comments of PAETEC Holding Corp., WC Docket No. 05-25, at 5 (May
28, 2010) (“Indeed, nearly every measure of (1) the physical connections to commercial buildings shows
that incumbent LECs control over 90 percent of those connections, (2) the Type 1 DS3 services market

A/74295281 15



