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other providers.”®> But later in the filing, Applicants state that AT&T and T-Mobile “are
positioned very differently in the marketplace. . . . Data usage also accounts for a far lower
percentage of T-Mobile USA’s revenues than AT&T’s, and T-Mobile USA has a far higher
share of non-contract subscribers.”% If these attributes distinguish T-Mobile from AT&T, then
they also distinguish MetroPCS and Leap from AT&T. If anything, MetroPCS and Leap “are
positioned” even more “differently in the marketplace” because they only offer non-contract pre-
paid service and earn much smaller relative data revenues than T-Mobile.¢7

In fact, Applicants argue every carrier except T-Mobile exerts substantial competitive
pricing pressure upon AT&T, but these claims do not comport with common sense and fall apart
upon closer examination. For example, AT&T states that Sprint “has reversed its earlier
setbacks, add[ing] nearly 1.8 million net subscribers in 2010 while T-Mobile’s “percentage of
U.S. subscribers has been falling for nearly two years.”®8 But this is a highly misleading
presentation. Sprint lost 800,000 postpaid subscribers in 2010 (or 2.5 percent) and gained 2.6
million prepaid subscribers (resulting in a net gain of 1.8 million). During 2010, T-Mobile lost
400,000 postpaid subscribers (or 1.4%) and gained 350,000 prepaid subscribers. Sprint actually
lost more as a percentage of postpaid subscribers in 2010 than T-Mobile, and Sprint’s “reversal
of its earlier setbacks” derived solely from gains in the low-margin prepaid market. Focusing on

the bigger picture, among national and regional carriers, only AT&T and Verizon experienced

65 See AT&T-T-Mobile Application, Description of Transaction at 13.
66 Id. at 99.
67 See e.g., SNL Kagan, Wireless Industry Benchmarks.

68 AT&T-T-Mobile Application, Description of Transaction 12-13. This misleading
presentation is also repeated on page 79 and page 101 of the description of the transaction.
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post-paid market growth over the past two years, and T-Mobile fared far better than Sprint
during this recent period (see Figure 3).

Figure 3: Post-Paid Market 2008-2010

i i Post-Paid Subscribers Post-Paid Share
National and Regional (National & Regional)
Post-Paid Carriers

YE 2008 YE 2010 % Change YE 2008 YE 2010
ATE&T 59,653,000 68,041,000 14.1% 30.4% 31.3%
ATN N/A 522,950 N/A N/A 0.2%
Cincinnati Bell 403,700 351,200 -13.0% 0.2% 0.2%
nTelos 311,009 306,769 -1.4% 0.2% 0.1%
Sprint-Nextel 36,678,000 33,112,000 -9.7% 18.7% 15.2%
T-Mobile USA 26,806,000 26,375,000 -1.6% 13.7% 12.1%
U.S. Cellular 5,420,000 5,416,000 -0.1% 2.8% 2.5%
Verizon Wireless 66,973,000 83,125,000 24.1% 34.1% 38.3%

Source: SNL Kagan

Nor will small regional or pre-paid carriers provide sufficient competition for the
two remaining duopolists. In the past, AT&T won merger approvals by convincing regulators
that similarly situated companies like Dobson and Centennial were not legitimate competitive
threats. If neither Dobson or Centennial was “a competitor to which [AT&T] must respond in
developing or modifying its rate plans and service offerings, or to which it must respond with
competitive local promotions,” then neither are MetroPCS, Leap, U.S. Cellular, Cellular South,
or Cincinnati Bell. These players all possess market shares at approximately the same level as

Dobson and Centennial before they merged with AT&T.%®

8 According to subscriber counts in prior FCC CMRS reports, Dobson’s share of the
nation’s subscribers was about 1 percent when it was acquired, while Centennial’s was about
one-half of one percent. Based on SNL Kagan data, MetroPCS currently has about 2.5
percent of all subscribers while Leap has about 2 percent. U.S. Cellular current has about 2
percent of all subscribers while Cincinnati Bell has a 0.2 percent share. Moreover, as noted
below, MetroPCS and Leap operate in a different market because they only offer pre-paid
plans.
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As both AT&T and Verizon have noted in past merger pleadings, the market has trended
towards a national product market and the competitive significance of regional players is non-
existent. National carriers simply do not respond to regional pricing, regional carriers cannot
compete effectively nationally through roaming agreements and regional carriers have no hope
of obtaining popular handsets. If we take AT&T at its word — as stated in these past applications
— that it competes in a national market, then the elimination of a maverick national carrier will
have substantial competitive impacts.

Though MetroPCS and Leap have much larger reaches than all other regional carriers,
they sell no contract, pre-paid carriers in a separate product market, and AT&T or Verizon do not
view them as significant competitors. They also have no viable path to becoming significant
competitors. Both companies lack the spectrum and buying power necessary to “replace” T-
Mobile’s competitive impact and have shown no desire to enter the post-paid market. They reach
a small fraction of the population, and expansion of their footprint to match T-Mobile’s reach is
impossible.” In sum, none of these competitors can discipline a post-merger duopoly.

C. AT&T’s Acquisition of T-Mobile Would Result in Substantial Unilateral Harms.

Though the proposed merger does not create a monopoly, it would cause substantial

unilateral harms in the national post-paid smartphone cellular service market. These harms

70 Though AT&T claims in its application that MetroPCS can reach over 200 million of
the more than 300 million U.S. population, [BEGIN HIGHLY CONFIDENTIAL
LNP/NRUF INFORMATION]

[END
HIGHLY CONFIDENTIAL LNP/NRUF INFORMATION]
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billion this transaction will cost them far exceeds the estimated $10 billion of incremental capital
investment that it would need to make to deploy high-quality universal mobile data networks.”
Further, [BEGIN CONFIDENTIAL INFORMATION]

[END
CONFIDENTIAL INFORMATION] Taken together, these facts clearly demonstrate that the
merger is a highly inefficient allocation of capital designed to earn AT&T economic rents at the
expense of competition, innovation, and investment.

Second, while a lack of adequate competition stifles innovation even the current
marketplace, eliminating T-Mobile would both remove a firm with a decent track record of
product innovation. It would also reduce AT&T’s incentive to innovate.’® T-Mobile has taken on
the role of a maverick competitor, using product innovation to differentiate and compete. T-
Mobile was the first carrier to offer the now market-leading Android platform.”” T-Mobile also

has a track record of offering its customers innovative service packages, including in-home Wi-

output suppression is relatively low; (3) the margin on the suppressed output is relatively
low; (4) the supply responses of rivals are relatively small; and (5) the market elasticity of
demand is relatively low.”).

5 See AT&T, “AT&T + T-Mobile: A World-Class Platform for the Future of Mobile
Broadband,” March 21, 2011, slide 35, available at
http://mobilizeeverything.com/investors.php. It is unclear from this presentation whether this
$10 billion represents just AT&T’s “avoided” spectrum purchases and capital investments or
both AT&T and T-Mobile’s. If it is in fact the latter, then the price of the kill-the-competition
premium is even greater.

76 See Horizontal Merger Guidelines at 23 (“The Agencies may consider whether a
merger is likely to diminish innovation competition by encouraging the merged firm to
curtail its innovative efforts below the level that would prevail in the absence of the merger.
That curtailment of innovation could take the form of reduced incentive to continue with an
existing product-development effort or reduced incentive to initiate development of new
products.”).

7 See Ryan Kim, “Google, T-Mobile introduce first Android phone,” San Francisco
Chronicle, Sept. 24, 2008.
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by smaller firms expanding output and capturing share.8¢ But the smartphone cellular service
market is not a typical market: Smaller firms cannot rapidly expand their sales due to handset
exclusivity, other switching costs, and the lack of beachfront spectrum. Thus, the structure of the
wireless market makes it particularly vulnerable to coordinated interaction.

This market is also particularly vulnerable to coordinated conduct because it is so top-
heavy, with much of the subscriber base and revenues already concentrated between two firms
(currently two-thirds, and four-fifths post-merger).87 Because of this duopoly, the harms from
coordination would be substantial even if most firms do not engage in the behavior.8® Further,
because demand elasticity for service is relatively low, the coordinated behavior will be more
profitable, increasing the likelihood of such harms post-merger.8?

Indeed, while this merger would exacerbate pressures for the top firms to engage in

coordinating behavior, it is apparent that such activity is already occurring. The high pre-merger

86 See id. (“This collective market power is diminished by the presence of other market
participants with small market shares and little stake in the outcome resulting from the
coordinated conduct, if these firms can rapidly expand their sales in the relevant market.”)
But as mentioned above, the smaller regional and pre-paid firms are simply unable to rapidly
expand sales, both due to supply (prime spectrum) and demand (switching costs) constraints.

87 There is already ample evidence of coordinated conduct, most notably in text message
pricing. The old AT&T Wireless Services Company (a subsidiary of the former AT&T
Corp.) used to offer free text messaging service prior to its merger with Cingular in the fall of
2004. Two years later the major wireless providers all nearly simultaneously increased per-
text prices to 15 cents, followed by another increase in 2008 to 20 cents. See Testimony of
Joel Kelsey, Policy Analyst, Consumers Union, Before the Senate Judiciary Committee
Subcommittee on Antitrust, Competition Policy and Consumer Rights, Regarding “Cell
Phone Text Messaging Rate Increases and the State of Competition in the Wireless Market,”
June 16, 2010.

88 See Horizontal Merger Guidelines at 26 (“Coordinated conduct can harm customers
even if not all firms in the relevant market engage in the coordination, but significant harm
normally is likely only if a substantial part of the market is subject to such conduct.”

89 See id. at 26 (“Coordination generally is more profitable, the lower is the market
elasticity of demand.”).
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But the merger would cause public interest harms over and above those traditionally
considered in an antitrust analysis. The Commission’s public interest standard encompasses a
broader set of considerations, including but not limited to *“a deeply rooted preference for
preserving and enhancing competition in relevant markets, accelerating private sector
deployment of advanced services, ensuring a diversity of license holdings, and generally
managing spectrum in the public interest.”!13 In particular, with respect to competitive impacts,
“[t]he Commission’s competitive analysis under the public interest standard is somewhat
broader. For example, the Commission considers whether a transaction will enhance, rather than
merely preserve, existing competition, and takes a more extensive view of potential and future
competition and its impact on the relevant market.”!'# It recognizes that a transaction “may . . .
create market power, create or enhance barriers to entry by potential competitors, or create
opportunities to disadvantage rivals in anticompetitive ways.”!13 This transaction would harm the
public interest in numerous ways: (1) it would cause significant competitive harms, particularly
harms related to vertical power and other harms over and above those cognizable under antitrust
law; (2) it will cause significant job losses; and (3) it may slow the adoption of broadband by all
Americans.

The merger’s concentration of nearly 80 percent of the market’s subscribers (and an even
higher level of revenue concentration) between the legacy wireline monopoly companies, AT&T
and Verizon, will have substantial impacts on competition in critical adjacent product markets

that will spill over into the primary market. First, the regional and pre-paid carriers already

113 Skyterra/Harbinger Order, § 11.
114 Id
115 News Corp/DirecTV, q 25.
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and 145 MHz."" The combined AT&T-T-Mobile would exceed 160 MHz in hundreds of CMAs

across the country.'”® In Brevard County, Florida, AT&T would hold 195 MHz in spectrum

licenses;]29 in Orange, Osceola, and Seminole Counties, it would hold 197.5 MHz.m In 15

different counties in Georgia, AT&T would hold 200 MHz.l3| In San Francisco, California, and

132
several surrounding counties, AT&T would hold 201 MHz in licenses — and in Kern County

California, 211 MHz.  In four counties in Utah, AT&T would hold 210 MHz in spectrum.

But the “winner” in this unfortunate competition is Whatcom County in Washington State, where
135
AT&T would hold a staggering 215 MHz in spectrum licenses.  Applicants state that AT&T’s

136
holdings exceed the screen in 202 of 734 CMAs;  however, this assessment does not include

AT&T’s WCS spectrum holdings, which, if included, would put the company above the screen

. 137
in many more CMAs.

**" See AT&T-T-Mobile Application at 76.

128 See AT&T-/T-Mobile Application, App. A (listing thousands of counties in hundreds
of CMAs and giving the total AT&T holdings in several spectrum bands in each county).

' 1d. at 13.
0 1d at 8.
131

Id. at 3-4.
132

Id. at 2.
W dill,
134

Id. at 6.
%3 1d. at 19,

6
* AT&T-T-Mobile Application at 76.
13

1

! Applicants provide a listing of their 202 asserted CMAs in Appendix C of their
application. Cursory examination of the list, compared to Applicants’ Appendix A providing
post-merger spectrum holdings, reveal that other CMAs not listed in Appendix C would
exceed 145 MHz upon the inclusion of AT&T’s WCS holdings, including CMA 29, 37, and
45 from within the first 50 CMAs alone. In five Louisiana counties in CMA 29, AT&T holds
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rich”'* LightSquared has 59 MHz of spectrum nationwide,'*’

which represents less than half of
the prol?osed new AT&T’s holdings. Indeed, even without this transaction, AT&T already holds
more spectrum than any of its competitors in the top 21 markets in the cut)um.ry.]‘“5 Furthermore,
much of this spectrum, including AT&T’s most valuable 700 MHz spectrum holdings, is not
even being used — about a third of AT&T’s total current holdings.'""’ AT&T holds as much

unused, beachfront spectrum as many of its supposed competitors hold combined (see Figure 4).

Figure 4: Major Carrier Spectrum Holdings
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Source: Fourteenth Report

14 AT&T-T-Mobile Application at 13.

B Ee. LightSquared, “Our Investors,” available at http://www lightsquared.com/about-
us/our-investor/. Additionally, the GPS community is raising significant concerns over
interference risks with the largest chunk of this spectrum; this controversy has put the long-
term potential of the LightSquared network into serious doubt. See, e.g., Stacey
Higginbotham, “With LightSquared, Did the FCC Bet on the Wrong Horse?”, GigaOm, Feb.
24, 2011, available at http://gigaom.com/broadband/with-lightsquared-did-the-fcc-bet-on-
the-wrong-horse/.

146 Marguerite Reardon, “Is AT&T a Wireless Spectrum Hog?”, CNet News, Apr. 29,
2011, available at http://news.cnet.com/8301-30686_3-20058494-266.html.

147 Id.
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