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. A More Accurate Analysis of the Relative Value of AT&T’s Spectrum Holdings

Raises Even More Grave Concerns Regarding the Proposed Merger............c..........

. AT&T and T-Mobile Exaggerate the Imagined Benefits of the Merger and Fail to
Prove Those Benefits Would Not Otherwise Accrue Even if the Commission Rejects
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i. The proposed merger will do little to alleviate capacity constraints in current
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ii. The proposed merger will not significantly improve future LTE deployments,

and any improvements would come at Zreat COSt........ouvvereererrnsrimireraennenrnns

. Both AT&T and T-Mobile Could Alleviate Any Capacity Constraints and Improve

Next Generation Deployment Without Resort to @ Merger............c.covvvevvininienennnn.

. Applicants Fail to Acknowledge that Consolidating So Much Spectrum in the
Control of One Entity Could Actually Diminish Investments in Infrastructure,

Leading to Inefficient Use of Spectrumi............coviiieiiiiiiiiiiiiiineiieaeaensn

. Allowing AT&T to Acquire Spectrum from Qualcomm Would Exacerbate the

Problems Caused by the Proposed Merger........c..oouvieiiiiiniiiiiiiniiiaeanenaenenenns

. Allowing AT&T to Merge with T-Mobile Would Send a Message to Spectrum
License Holders That They Need Not Put Spectrum to its Most Efficient Use
Because If They Fail to Do So, the FCC Will Simply Reward Them With More
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the combined mobile telephony/broadband service.® However, the available evidence and
changing market trends indicate that post-paid services constitute a separate market from pre-
paid services, and national carriers operate in a different product market from regional carriers.

i. Post-paid and pre-paid services exist in separate product markets.

There is a clear market boundary between the pre-paid, no-contract cellular services
offered by companies like Tracfone or Leap Wireless and the post-paid, contract services sold by
carriers like AT&T or T-Mobile.

First, post-paid services cost substantially more than pre-paid services. For example,
AT&T’s own pre-paid “GoPhone” line offers unlimited talk and text service for $60 per month
with no contract or early termination fees, while their post-paid unlimited talk and text package
retails for $90 (initially with a long-term contract and early termination fees).

Second, the companies that offer both pre- and post-paid services view these offerings as
non-competitive and sold in separate markets. AT&T itself has repeatedly indicated to Wall

Street analysts that it views the pre- and post-paid markets as separate and distinct.? For example,

8 We note below that carriers sell such services primarily as smartphone services.

? Last year during an investor call, AT&T Mobility CEO Ralph de la Vega was asked,
“[O]ne of the concerns that many have and we’ve heard a lot of it this week is this sort of
idea that postpaid [sic] growth is slowing down dramatically. . . for postpaid-focused carriers
like yourselves it raises concerns by investors that growth might be over in the wireless
business outside of new ARPU opportunities of connected devices. But how do you see that
landscape developing over time? And is there a place that you want to play in that prepaid
marketplace?” De la Vega responded in part, “If you take a look at the EBITDA growth of
AT&T year-over-year and compare that to the EBITDA growth of the entire prepaid
industry, the entire prepaid industry, we grew 4 times the EBITDA that the entire prepaid
industry grew year- over-year. So when I get asked that question, I said, we go after where
the revenue is. We go where the margin growth is. And it is unquestionable to me that this
growth is in postpaid. It is in data.” See Transcript of AT&T Inc.’s J.P. Morgan Global
Technology, Media and Telecom Conference on 05/19/2010.
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AT&T has been quick to note that its promotion of its GoPhone pre-paid line does not
cannibalize its higher-margin post-paid service.!?

Third, pre-paid services maintain far fewer handset choices than with post-paid services.
For example, AT&T’s website currently lists 35 different smartphones for sale, while no-contract
pre-paid carrier MetroPCS’s website lists just six.!! For consumers who want the latest and most
advanced handsets, pre-paid services is simply not an option.

Fourth, pre- and post-paid carriers target different market demographic segments. Pre-
paid carriers focus particularly on younger, lower-income customers that lack a satisfactory
credit history,!2

In responding to this evidence, AT&T may argue that pre- and post-paid services are
merely differentiated products within same product market. However, antitrust principles
demonstrates otherwise. In determining whether a group of products in a candidate market is

sufficiently broad to constitute a relevant antitrust market, the Department of Justice (DOJ) and

10 According to AT&T, “GoPhone” pre-paid service constitutes a separate and distinct
offering that does not compete against its own post-paid services. Richard G. Lindner,
AT&T’s Chief Financial Officer, told investors in 2009: “With respect to GoPhone and
prepaid results for the quarter, prepaid results were weaker for the quarter. Obviously we had
a net loss of customers of about 400,000. We had lower churn year over year, and we’'ve
been working to bring churn down and we’re seeing some benefits there. But the impact was
more on the gross sales side, and certainly we’re seeing impacts from other competitive
offers in the market. . . . But one thing that I think we feel is important is we’re not going to
put offers in the market that we don’t feel will be profitable or earn a reasonable return. And
we won’t do anything obviously that would impact or cannibalize our postpaid base.” See
Transcript of AT&T Inc.’s Q2 2009 Earnings Call on 07/23/2009.

11 Free Press comparison of the available handsets listed for consumers in San Francisco,
a market where both MetroPCS and AT&T offer service.

12 For example, pre-paid carrier Leap Wireless has stated that its “target customers [are]
young, ethnically diverse and in households typically making less than $50,000 a year.” See
Leap 2008 Annual Review: CEO Letter,
http://www.leapwireless.com/ar2008/ceo_letter2.php.
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the Federal Trade Commission employ a hypothetical monopolist test.!3 Specifically, the
agencies define the relevant product market as the smallest group of competing products for
which a hypothetical monopoly provider of the products would profitably impose at least a
“small but significant and non-transitory increase in price” (SSNIP), presuming no change in the
terms of sale of other products.!4 “Put another way, when one product is a reasonable substitute
for the other in the eyes of a sufficiently large number of consumers, it is included in the relevant
product market even though the products themselves are not identical.”!S But if a category of
products does not constitute a reasonable substitute for the products being sold by the merging
firm, then the antitrust market definition should exclude that category of products. In this case,
evidence in the market affirmatively demonstrates that a SSNIP will not result in a critical level
of customers substituting post-paid for pre-paid services. The prices of the unlimited talk, text
and data plans of the post-paid carriers are already nearly twice that of the pre-paid carriers, !¢ yet

post-paid subscriber gains continue to outpace pre-paid gains.!” Pre-paid products are not merely

13 See Department of Justice and Federal Trade Commission, “Horizontal Merger
Guidelines” 8 (2010) (Horizontal Merger Guidelines). The Department of Justice and
Federal Trade Commission note that “[t]he SSNIP is employed solely as a methodological
tool for performing the hypothetical monopolist test; it is not a tolerance level for price
increases resulting from a merger.” Id.

14 Id.
15 Skyterra Communications and Harbinger Capital Partners Funds, 25 FCC Rcd. 3059,
q 37 (2010) (Skyterra/Harbinger Order).

16 For example, according to plans published on their websites, Verizon Wireless offers a
post-paid unlimited talk, text and data plan for $119.98 per month (plus taxes and fees)
versus MetroPCS's pre-paid unlimited talk, text and data offering for $60 per month.

17 During 2010, total U.S. pre-paid subscriptions increased by 3.88 million, while post-
paid subscriptions increased by 4.71 million. See SNL Kagan, Wireless Industry
Benchmarks.
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differentiated by service or product quality claims.!® Instead, they represent fundamentally
distinct products that most post-paid consumers would not likely view as substitutes when faced
with small but significant and non-transitory service price increases.!?

ii. Smartphone and voice- or data-only services exist in separate product
markets.

While the merging parties offer voice-only or data-only wireless service options in
competition with other carriers, they sell smartphone service in a separate and distinct market.20
Approximately one-third of mobile subscribers currently use a smartphone,?! but analysts
estimate that by the end of the decade, nearly the entire retail subscriber base of wireless

subscribers will use smartphones.?2 Given the rapid decline in non-data capable handset sales and

18 Even though both services offer wireless connectivity, pre- and post-paid services are
not merely offerings within the same product market differentiated by price. “Premium”
product markets often exist despite a continuum of pricing within the broader product
category. In United States v. Gillette Co., 828 F. Supp. 78, 81 (D.D.C. 1993), a district court
upheld the DOJ’s definition of a separate premium pen market. In so holding, the court
recognized that “the determination of what constitutes the relevant product market hinges on
a determination of those products to which consumers will turn given reasonable variations
in price. Therefore, the definition must exclude those items to which only a limited number
of buyers will turn.” Id. (internal citation and quotation marks omitted).

19 Nearly every aspect of the consumer experience is distinct between the pre- and post-
paid services. For example, pre-paid services do not require credit checks, while post-paid
services do. Pre-paid services are not tied to long-term contracts, while post-paid services
require such contracts, which in turn impose substantial early termination fees. The most
popular handsets are only available with post-paid services. And carriers with wireline
operations like AT&T and Verizon limit their “triple play” and “quadruple play” services
that include wireless voice and data packages to post-paid wireless service.

20 Smartphone service consists of a monthly plan that offers both voice and data access
through a handheld device capable of traditional telephone calls and other multimedia
activity including Internet access and the running web-connected applications.

21 See “State of the Media, Mobile Usage Trends: Q3 and Q4 2010,” Nielsen, Apr. 2011.

22 See Sharon Armbrust, “US carrier CapEx spend in the midst of a decade-long ramp,”
SNL Kagan, Feb. 28, 2011 (“SNL Kagan estimates that wireless subscriptions, including
connected devices, hit 97% penetration of the U.S. population as of year-end 2010. And we
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While the regional carriers had more consumer relevance a decade ago, it is clear that
today’s market is a national market.3> Market share for the regional carriers is in decline as a
direct consequence of the market shift from voice to smartphone service, and AT&T and
Verizon’s control of the national market for handsets, backhaul, and data roaming. And the lack
of interoperability in the highly valuable 700 MHz spectrum band will further reduce the
competitive threat from the few regional carriers who did secure some of that spectrum at
auction. There is simply no evidence to suggest that when faced with a small but significant and
non-transitory price increase, a meaningful number of smartphone customers of the national
carriers would switch to a regional provider.

iv. Regardless of the definition of the geographic market, the merger will
cause harms at the national level.

Though there is ample evidence that the relevant product market is national, the
Department and the Commission must also define the relevant geographic market. But the
definition of the geographic market matters little: the harms associated with this merger will be
felt nationally because the wireless market has shifted from a regional to national carrier market,
and this current transaction proposes to combine two of the four national carriers.

Certainly consumers’ buying decisions in this market are influenced by what services are
available in the geographic area where they live and work, but supplier behavior is determined
solely at the national level. Indeed, the DOJ has recognized the difference in local purchasing

markets and the impact of mergers in broader markets, explicitly acknowledging that “[t]he

35 In 2001, most of the wireless market consisted of regional carriers that in some cases
offered nationwide service through roaming agreements. Since then, the major national
carriers have gone on a buying spree, building a nationwide footprint through mergers and
acquisitions and turning the market from regional to national. In 2001, the top two cellular
providers controlled 43 percent of all subscriptions, compared with 65 percent at the end of
2010.
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According to our preliminary analysis of the June 2010 Number Resource Utilization/Forecast
(NRUF) data, the four national carriers (AT&T, Verizon Wireless, Sprint, and T-Mobile) have a
combined market share of greater than 90 percent in Cellular Market Areas (CMAs) that
encompass [BEGIN HIGHLY CONFIDENTIAL LNP/NRUF INFORMATION)]

[END HIGHLY CONFIDENTIAL LNP/NRUF INFORMATION] of the U.S.

population. 43

4 [BEGIN HIGHLY CONFIDENTIAL LNP/NRUF INFORMATION]

[END HIGHLY CONFIDENTIAL LNP/NRUF INFORMATION]
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Figure 2:

The Emerging Wireless Duopoly:

U.S. Wireless Market 2001-2010
Includes all pre- and post-paid cellular subscriptions
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This merger raises competitive concerns no matter which product or geographic market
the FCC chooses.** The DOJ’s Horizontal Merger Guidelines specify that where the post-merger
Herfindahl-Hirschman Index# (“HHI”) will increase by more than 100 points and will exceed
1500, a transaction “potentially raise[s] significant competitive concerns and often warrant[s]

scrutiny.46 Mergers that increase HHI by 200 or more points and result in a post-merger HHI of

4 The exact HHI values will depend on how the product and geographic market is
defined, whether subscribers or revenues are considered, and the available data.

4 The HHI is calculated by summing the squares of each firm’s market share. This gives
greater proportional weight to larger market shares. A market with 10 equal sized
competitors has an HHI of 1,000, while a monopoly has the maximum HHI of 10,000.

46 See Horizontal Merger Guidelines at 19,
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