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an issue also faced by Clearwire.”> Moreover, because of the spectrum bands used by these
companies, neither company can offer many popular devices that consumers desire.”® In short,
putting significant investments into establishing a partnership with either of these carriers carries
substantial risk.

Similarly, Sprint cannot fill the gap created by the loss of T-Mobile. Sprint would
become essentially the only provider of wholesale services, at least on the national level. Asa
result, Sprint may compete less vigorously for wholesale customers than if it faced competition
from T-Mobile.”” And even more troubling, Sprint’s long-term viability would be in serious
doubt if this merger is approved. As Sprint CEO Dan Hesse stated before Congress: “[TThe
disparity between the duopolists and all other providers is likely only to worsen. Going forward,
it would be difficult for any company to effectively challenge the Twin Bell duopoly, even if the
duopolists reduce quality, raise prices charged to content sellers for access to consumers or raise

prices to customers for access to voice or Internet service.”*

2180-2200 MHz, Report and Order, ET Docket No. 10-142, 2011 WL 1325514, at *8, §25 (FCC
11-57, rel. Apr. 6, 2011) (noting concerns of U.S. GPS Industry Council).

% See Strategy Analytics Releases Report on AT&T'’s Planned Acquisition of T-Mobile, Financial
Technology (Mar. 30, 2011), available at
http://financial.tmcnet.com/news/2011/03/30/5410991.htm; Maisie Ramsay, Preparing for
Liftoff: LightSquared & Company, Wireless Week (Mar. 24, 2011), available at
http://www.wirelessweek.com/News/2011/03/Technology-Preparing-Liftoff-LightSquared-
Company-Wireless-Networks/; Maisie Ramsay, Sprint, Clearwire Feel the Heat, Wireless Week
(Nov. 8, 2010), available at http://www.wirelessweek.com/Articles/2010/11/Technology-Sprint-
Clearwire-Feel-Heat-Wireless-Networks/.

* Varello Decl.  12.
7 1d 911,

¥ Proposed AT&T/T-Mobile Merger: Hearings Before the Subcommittee on Antitrust, and
Competition Policy and Consumer Rights of the S. Comm. on the Judiciary (May 11, 2011)
(Written Testimony of Daniel R. Hesse, Chief Executive Officer Sprint Nextel Corp.) (“Hesse
Testimony™).
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limitations may have made sense in the context of the Commission’s goal of addressing the
limited problem before it in that proceeding — providing facilities-based carriers access to
necessary data infrastructure in limited instances where they do not have facilities. However, as
discussed above, the market envisioned by the Data Roaming Order, in which facilities-based
carriers vigorously compete against one another, would be fundamentally altered by this
transaction.

Expanding data roaming requirements to require AT&T to offer a form of data roaming
to other cellular broadband carriers as well as WiFi providers at cost-based rates, both in markets
where the roaming carrier has facilities and where it does not, could mitigate some of the damage
that the loss of T-Mobile would inflict on competition. By allowing WiFi providers to take
advantage of data roaming, the Commission could provide a means of cellular broadband
wholesale access to WiFi providers like Cablevision without creating an entirely new regime.
This would enable such providers to compete directly with traditional CMRS providers, as
Cablevision seeks to do.

AT&T should be required to offer this expanded data roaming at cost-based rates. Rates
for data roaming are typically far above cost, and many times the rate charged for voice roaming
(which uses the exact same infrastructure). As a result, smaller providers without nationwide
footprints cannot offer nationwide coverage at rates competitive to those offered by the larger
carriers, and carriers are effectively prohibited from using data roaming as a vehicle for broader
wholesale-type entry. Requiring AT&T to offer expanded data roaming at cost-based rates

would not only strengthen the competitive position of regional carriers and undo some of the

requesting provider is seeking data roaming for an area where it is already providing facilities-
based service™).
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tablet computers, and handheld devices such as smartphones. As of this filing, Optimum WiFi
has served more than 50 million customer logons, is enjoyed regularly by hundreds of thousands
of users, and has transported more than 3 petabytes — 3 quadrillion bytes — of broadband data.
This network has made Cablevision a significant player in the mobile broadband market in the
New York metropolitan area, although the network is limited geographically.

6. Cablevision is committed to continuing to develop Optimum WiFi and to maximizing the
use of public spectrum. To meet customer demand for mobility, and also develop new markets
for our products and services, Cablevision has been exploring expanding our mobile WiFi
service to incorporate traditional cellular broadband service as a canopy to complement our
existing WiFi service. Cablevision envisions offering a complete package of mobility services
that would employ WiFi and cellular broadband interchangeably and seamlessly.

% Cablevision could accomplish expansion into cellular broadband in two ways: first, by
partnering with a creative licensed wholesale partner to lease access to the Radio Access
Network to supplement our regional WiFi service; and second, in the longer-term, by securing
additional licensed or unlicensed spectrum of our own and “building out” the WiFi network to
compete directly with the mobile voice and data offerings of existing cellular incumbents.

8. There are high barriers to entering the cellular broadband market on a pure facilities-
based model. For example, there is currently no spectrum available for a new cellular broadband
service provider in the New York market at prices that make entry viable, and new auctions may
not occur for some time. Partnering with an existing provider thus comprises the most viable
means of near-term entry into the cellular broadband market. Cablevision has explored this kind
of partnership with an array of providers, and has learned that there are currently very limited

options. AT&T and Verizon are unwilling to engage in a meaningful wholesale partnership with












