
h:lve ~lso described R~et oJfcondilions proposoo by !he Alllericwl Cable Association (!hal Ihey

developoo wilh my advice) and explainerl why I believe thellhi~ set ofconditions wonld

6ubsiantially addres~ the henJl.'l lhel I h:lve identiJierl, while slill allowing die tnu\...ctioilio

proceed.



APPENDIX
CORRECTLY CALCULATING THE MAGNITUDE OF mE REDUCElJ DOUBLE

MARGINALIZATION EFFECT

The purpo~~ of !hili Appendix is 10 provide a more fonnal demC>LI~ltlltioilof the et:otlomic

reasoning pre~ented in Seclion II.2 oflhia paper. H ell.pJaiJ15 Iheoorreclmelhod forculculating Ihe

magnitude ofComca~l'S CJJst reduction due 10 Ihe reduced double marginalizalloo elfect. In

pllrtiCllbrr, it shows that the melhod for calculating this «lol redu.:lion suggesled by On;. Israel and

KlItz dramatically overestimate'! Ihe lrue vslue of 1m, cost reduction bec3u~e il Illib to properly

nC'<:/Juol f/Jr the opJXlrtunity «lSI oflo!l progr.qnming pr/Jfils thai the vcnicully inl~g,ated fum will

experience when il altmcls new customet~ !hal ~witch from other MVPD!I.

To do Ihi., I will considern model where Ihae is initially an unintegrawd programmer that

sells progrnmmillg 10 0 diffurent MVPDa nt some given prog,amming fee. r will cakulul~ Ihe

eqtlilibrirun ~ub:lCripti/Jn pricc~ in the dOWTIslr~ MVPD l1llI,kel «lndilional on tlu: given

programming fee. Then I will assume !hat tlu: programme, merges wilh one of the MVPDs. As

ell.plaitled iu seclion 11.2, DJ'!.lill1lel and KlItz claim thai one efTeel (If lhe venkal b'TIusaction,

CQmplelely independellt of any .-tT"'.I" ~mocinted wilh whether or not the vMLc311y integrated tinn

will have an ability to fIIi,.., progrnmming prices for rivuls, i.~ thai the verri<:aUy inlegrated fum wilJ

now view ils own marp;ina! cost a8 being reduced by an am(lUi\1 equal to the progrwnming fees (If

Ihe progronuuer il purchased. I will inve~tigale Illis claLffi by calcnlating the new down. ITeam

pridng equilibrium in lhe MVPD Irulrkel ufter llie venical tnlnsaetioa holdinll the programmmg

fee «lllSlant at the pre-.llllllSllClion leveL This will allow me 10 i~olule lhe effecls of the vmica!

lransactioll 011 finns' downstream pricing det:i~ion< independenl of llDy eflht otlhe tmnsaction ou

the progremluer'. abilily Or ioeentive 10 J1Iise programming fee~. Wbllt I will show is lbal, while



lhere js all errect, it i. trivially ""'fill compared to die e!fect that Vi'll. Isrllel wId Katz assert will

exisl. ThiB i~ because Vi'll. bfllel and Katz fail 10 nW: account of the opportllll.ity coal of IOBt

programming profilB lbat lhe vertically inlegrsted flnll will experience w""n il atuaclS new

cusmmera from olher MVPDs.

Suppose lhal there is a progrnmmer that selJ~ its prognmunint: lD II diffe,..,nt MVPD.

indexed by i E {I, ... , II}. For the purposes ofsimplicily, BMUDle that !he prognunrner eb.1rg:<:'s

the same tee to all MVPDs. Let w denote thiII fee. Supp".e that !he MYPDs aho pun:b.nc

progJIIIllilling from a numb", of other progmmmern. Once again. tor pwpo~ of 511llplicity,

assume that all MVPD& pllIChaBe the same block ofolher prognunming from olher programmen; at

the ilWlIe fee. Let c denote the fue ofall otherprogrwnming thai lhe MVPDl; purd.....::. l..et p,

denote the SUbscription priee that MVPD i charges to it.! CUBl<lmel'li aDd 1<:1. P = (pI, ...• P"J deoole

!he '-eo::lor of ell Bub&eriplioll prices, LeI q;(p) denD!!: the demand filnctillu for MPVD i and let

q,,(p) den"'" the derival;ve (If q; with re!lpm to Pj. Aii:iume lhat qi~P) i. negative (i.e., ifMl

MPVD J"II;""; it>; o"''n price.;\ wilJ lose liubscribers) and q;j(jl) is posilive for allj # i (i.e.• if an

MVPD J"III""; it>; "wn price, all other MVPDs will gain subscribers.)

When MVPD i slightly lowel1i it>; price to attracl new ClUlomers, it will attracl two different

type. of sublo:riherll _ people who previously subscribed m a different MVPD MId switch to MVPD

i, lmd p.:.Jpl.: who previou~lysubscribed 10 nO MVPD. LeI {Ii deno'" the fraction ofnew

cUlitomalithS( are ~witchers. 'will refer 10 ll; u the ".witcher ~hare" for MVPD i. As I discws

in the main OOdyoJfthe paper, it i~ likely thel theswitehershareformoslMVPDs is vety cJoJsc to J,

This simply reflects lhe fElct the! mosl poople already subscribe to an MVPD. TherefoJre wheu an

MVPD lowers ill! price 10 attract new sub5cribers, most of the subscribers mlUl neceBBarilybe

"



s""ilchers.

Priorto nnalyzing the model, il will be usefullo derive au e"pnnion for e; b;18ed on the

derivalive:. (If Ihe dl:lJljlnd ~urves. Suppo8e lhat MVPD i slighlly 10",,= il. price. The nnmber

ofnelll cU810melllllwl arrive is given by

-qii(P)

aDd Ihe number ofcu"IOlUerlI Ilwtleave other finns i.. given by

Thi£ meaJ15lhat e,is given by (A. I) divided by (;\.2) or

-qii(P)

For lo.rer Me, Mle Ilwl we CWI rewrile eqnation (A.3) as

Lq;j(P) ~ ·If, q;;(p).
i#j

(A. I)

(A.l)

(A.3)

(A.4)

F~I eonsider!he C!lse where Ihe programmer wId each of Ihe MYPDs are separalely

0"."1100. MVPD i choo"". p, 10 maximize il~ profils, given by

q;(P)p; q;(P)(w+C) (A.5).

The fiml order oondiliCln for Ihis problem is given by

(w+C)q;;(p) (A.6).
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A N..."h equilibrium 10 lhe dOWD91mLm pricing game OCCIll"5 when all of the linr order oonditions

are satisfied.

Now 8UpP"''' Wllhe progrncruner merge~ with MVPD 1 to funn a venically IlIlegrllted

finn. The objective function. and first order conditioD9 for MVPDa 2 through n lTrTWn

unchanged us des~ribed above in equations (A.S) und (A.oS). The Question of inlere.t I" 1<l

determine the objective funcfion of the vertically integroleri linn IIlld compare it to the objeclive

function ofMPVD 1 before the trlliI8lletion. Thi~ will ddllnninehow the incentives for choosing

PI are ~hllngeri by the trans'ac(ion. The verticlllly inlegrated firm's profit now consisls of two

Bepal1lte terms. The fi~l !=n is it6 dowD9tream profil given by

q,(pl (JIJ - w - ~).

Tile second lenn i. ils upstream profit given by

(A.7)

(A.S)

The vertically inlegrated linn's lOtal pmtit is given by the snm of these two expressiolls Of

- Ql(P)c + rq;(Plw.
#1

(A.9)

The filllt = ofequation (A.9) is the venically inlegratod jinn's downstream revenlle. The

second t<:ml i. ils downstream cosl. ignoring the tmn8fer P0y!Il",,1 hum the downstream diviBion

57



to the Up~1!'eam divi.ion The third term i6 its upslream profit ouce "giIi'l ignoring the IniJ15f...-

paymenl fro", the downstream firm 10 the UpSITI.'llm firm.

If the third term of(A.9) did IIDI exist, Dn. lSI1lel and Katz would be comet in their

assertion IllB.t the verticaHy iutegmrnd fun, chooses PI 10 IllIlXimize Ihe downstrel\lll di visiou's

profit. ignoring the tJallEl"er paymenl to the upsl:relml division. Howev~, the third lenn of(A.9)

does exi.t and the vertically inlegr.ll~d finn will mosl """,Iy rake acrount of lhis lenn when it

~.hooses a profil IllIlXimizing level of PI. In plll1lcuJar, the third term is the programming profil

that the vertically integrated ftrm CllJ1l.'l from !l<:lliug progrllllUlling to other MVPDs. If the

verticaliy integraled flJ1U lowera pIke ~tighlly in an attempl to attmct more cuslomers, il willlo.e

w doll= ofprofit fur every Bub~criberth:ll ~wilcbe~ froln some other MVPD 10 MVPD I. This ill

tile elIeo: I lhal Dr.;. lollIel and Katz ignore.

Tilt: fi,...t orde, e<mdiliou for IllIlXimization 01" (A.9) is giv"ll by

(A.IO)

Subslitule' i ~ I into equation (A.S) and il\1bstintte lhe resull into eqllarion (A 10) la yield

(A.Il)

Equntion (A. I I) is the fir.t ome, condiliou determiniog PI und~ vertical integrolion. Sul:slitule i

= 1 inlo equation (A.S) 10 yield the FOe &I"-"tlining PI UJIde, no vertical integration.

(c+w)q[l(p) (A. I;'.)



A compariBon of(All) and (A.I2) 9how~ that the only difference i!l thallhe lerm "c+w" in (A.12)

i6 replaced by the lerm "c+ llw" in (A.I I). Thet is, with no vertical integration P, is chollellio

maximize down9tream profils viewing the 1II1lTginai co5t of providing service to an additional

....b=iber a£ c+w. With venical inlegmtion. PI i~ cho~en II> maximize downstream profits

viewing the marginal co£l ofproviditlg service lo an additiDtl3I ,ub.cribe, a. c + llw. In

particnillf, marginal co81 is NOT reduced by w. Rather il i. only rednced by (l-ll)w. Therefore

lfe is c10~ 10 I, the CQ5t reduction dne 10 venica! integration will be very 9malJ.

Thi~ i~ of course very inruilive. Drs. hruel and Katz are com:cl in thdr obl>QValilln lMl

the vertically iutegmted firm will not view it!l payment ofw between divi9ioll.'llo be II C\l~t of

providing MVPD gervice. What they fail 10 recognize i. th&t, when lht vertically iolegruled fum

lowers PL in an aitempllo nltnlcl more cU9lomen;, il will lose \II dollilnl of programming profit 00

ev...ry cn,lomer thai swilChes from Borne other MVPD. Wheo this couna:mcting efreet is taken

Into accpnlll., we wnclnde thol venical integnllion will only lower lhe vertic:ally inlegntt<:d finn'.

downB~amw~t lo the e~lenl thai lb.... w:w customem th&t itnrtrucl8 are nol ~implyC1l9lomel"9 lMl

.wilCh hom SOme oLb~r MVPD bUI are wleed enlirely new ....bscribers 10 llIty MVPD service.
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DECLARATION OF ROBERT GESSNER

L My nllIl1C is Ruben (]_. II.IlI Pmri<knl: ofMsssiUon Cable IT, Inc.

("'Mes-mnn"'). My bmrin...·1Iddtess is 814 Cable CourtN\V, MJuIsillllD, OH 44641.

Z. M&ailI.on is mfamily-crwIIlld IIIld ope:mkd tdeoommuniC&liWl& proviokr

deIivariftg IldvaDct:d~. 4ela, and voice seMa:a to IIWftI than 4S,OOO haml:s ill Stait IIIld

Wa~CaIllllia in OhiQ.

3. As mcable leleYisiOll semce provider, Massillon mDlIl amlIBl:t with broN'C1lst

IIIld CIlbIe progtUl.II ••in,g provideD to obtailIlbe progllllnMllg.l1li 6llblIm1Hn desim

4. In 200S, Masllillon bDd m agroemeot with Fox CIiIble Nerworb, Inc. {"FOOI:''}

to carryFOll: SportlI Net Ohio ("FSNO''). 1 ~ 1"Nt bll1k o!the "InBrquee" live sporting eVlllllB

oanied on FSNO - more tban twD-1hinh (213) oflhe protessklDlll sporta CQllteIIt - waa etewllmd

IndllUJ6,besebaJl games. On Dec8IIMU. 200S, the Cleveland IndilllllllllltlOllllCtd !hal il WIl/l

erealiog;b OWl! regioll3lllJlllds networlt, Sport6I'ime Ohio, IlIld lDO'Ying all ofilB gBIIIIl!llium

FSNO.

FOJ. and PSNO rew to the EIiIIlle eutity IhrougbDut!him 4edllllllion.



5. The loss oflhe Clevehmd Indillllll ha&eball gBmeli QlllleG 1Ilignificant

reduction ill l!Ji, wlue ofFSNO prognIII'IlIIing, Il<l M~fiill<ln amt8ctl:d. Fw; 10 lledI: a nllll

redllc.lion fOJ carriage ofFSNO. In effilct, M!IlISillWl viewed t!II' Ill"" <Jftbe Indj/Ws' games lIS II

constmct.i,,, nolo:i~_, effectively chmging the balElIlce ofequities ill the carriBge agreement,

Bincc FSNO's ClIIl'iap fees fllIllllined oonslanl at the iiIllDe time Ib8t the WWe· ofthll net\1i'ori('s

eontall. markedly do;:reased. FOll re:fu&lld.. Over the nat ll:n mllIllh5, MlIlISilloo a.>ntiJlned to

sed: I m:gutillted 6OIution wilh Fill: hut 10 DO lIVlIiI.

6. With tile amiage negoliationll with Fox Ill; a BlBDdstill, Mat&tllon e:lI'mjood

whel.bl:l" il Biwuld -* relief PlIrBIIIIIlt to the CQIDDlercial arbilIlllion plOOI!U ez!B"'iahall>y the

FedenIJ. CommlUlic:aDarlll ComrnillIrian's (MFCC; in its 2004 News Corp.·Ho&hes 0nI1:1'. From

Masiiillon's ptnpeCIivc. tbe PJIX 9' silt forth in this ordm:was inh:lKkd to be ndatively

stmigblfunvanl md 10 hava: the p;>tmliat to be apedilWlI:i lmd law-cost. Howll'lU, 65 de!Io2:ild

below, the pt,. t1Vned 0111 \l) be Il:iguific:andy monI unwieldy IlIld w$Ify tIHm 1IXJIlll:ted.

7. On Septllmhllr 27, 2006, MomiUOIl I8JIIesIEd the di&pute be resolved by

oommerdalsrbimlW:m.. Fox ref'usIld to I':lI.>JgNzu!he legitimM:)' of the arbitIalioo. proces9ll1ld

ins!elld filed proccdUfJll motiam coate!!ijng Massillon'! right 10 invob: arbilIlltion pummnt 10 lhe

FCC's on:I«. The fullowiDgpqregrt'lphll <lesc:n1le the tortIIm:I path oflho proawding aDd ihD

resoun:es MasKillon blid to expend to obtain llllief:

8. From the 0IIlSet, Fill: IriOO to drag out the JlfO' tbmugb pnl=lura1lBctics.

Eventually, Fox~ lo coopmate or participate in the arbillution. For IWlIIlple, FOll ngn:cd 10

dam. StipullltioD ofFacIS on February S, 2001, blJl it sjlDllltaDooU8ly filed alllOtion 10 dismiss

!he case. DefllllWng against this motion I"CIl.Ilired MaaiUon to~ lllId fIIIly brief il:i

apposition 10 driB IIIDtiOO sod 10~ arwI. participate in 1I1mg1by Qnd bearing 00 the mattu.
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.9. hi. April 2007• the IlIbiII1itor denied FOIl's IDDlian to dilllllillS, IlIld FOIl

immedis!ely llOUgIn_ !lbl.y afba: deci·ion from both the arbiirBtoI: and the Cammission.

Massillon again bad looppOSill these furthill' a1tempt9 by Fox to df:(lliJ the IlIbitmtion. To fbItbef

incre:ase the delay IlIld cost, Pox WfOle IlIIll\eIOWIlettm to the cbi.lrator to wbich MB8IilloD bad

to re!ipond. In furthIlr glIIIIallIIBDlIbip, Fox then wilhdrew its FCC !lbl.y requesI wilhaul any

explaJllloon. 11warbitialtD: dimkd FOIl'll RlqIIeBl Cor IIl1ll1y.

10. With.tbe 1DIIlIllI:ofwbillhllr MaIlsilion had proplll"ly invobd the mbilIllliOn

mIIedy sqllllnlly JaIlitwdin Ma·siUOO'1 favor, the lllbilIlltor otdued the parties 10 !IIIbmit lbeir

final offetH inI1IDll2Oll7. MlIIlBillon timely produced its offer. In addition, to aa:wlil,uxI.....

Fox's pIIlpotled WI- flliS, Massillon~ tbatbypalticipating in the arbitral:i.an POI:. would not

fOrfeit or wmpiowise aD)' afil8 rightB to cbaI.leDglllho legitimacy orlbe proe-tiitgl'. B\Im Ill),

wlJile Bl.l o£lhoriglllil il piDpwltdlO defCJId would have been fully preserva:I. Fox IIIlfwIaI. to

provide a .final offer orparticipate in di&c:overy. In the absence ofFos.'s offer, which would have

enabled lho arbitl:alm to cbo!le wtlich o£tbe two litllll offers was more llpploptiate, B6 the

cbitrarion procedme IIt'8S derignro to achieve, M8S8illon had no dwice bill to oommiBSion il!l

expert witness to engage in s1gnlfi...qrjt additiouu.l wurk to estimate FSNO's COSl9 CJId

dtmllJlllllr1llu lhat MlilI3illoo', offi:r wureilliooable on tbat basis. all witlwut~

jU8l:ifical:ian or disa:ivmy oppuitunity. This rewlted in llIIblllanlially increased oosls fur

Massillon. MOIWVQ', dull to Fos.'s unwillingness toparticiplltein tbepro,c:el9, even at.na Jist to

il!l ability to purwe furtlwr its claim that the diBpum was not plOperly befDre the arbitr:ldor,

Massillon Wll8 bUrdmm witb,.payiria: the llDtire cost oftbe lldritl'lllion pro .,.,.jings. riltbe!:' limn

!Ihoring \hat.e;tpeQiie with POL
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11. In pn:pwlIti.,m for the lIl'bitrdiOll bearing in 8UKJiAt olib fi.D&I offe-,

MassiUon WlJlbrd with it:!~ witDC88 to \jll8Dtify!he~n in l!Ml6lir lDlIlbiI. YllIue to

carry FSNO lUId to pwl'tllIwl ill! propoRd V\Itueo W8lI lIDt belQW !he cost ofptQducing the

progmmmins. MIII:b ofthiiJ lP;\.l:nBivo «XJIlI>Wic: lUIlllym IIIld RIlmll'J:I reflllldiu8 progmD 00lIb

would,DOIlIIlI1ly hlrve bllClllD obliption ofF(lL

12. On AU8'JSlIl. 2007. liz lllbib"llion hoaing began. Fw; did DOL pllJticipllte in

the hearing. The hearing consisted oflatimDny by MMsilloo',oapert~ wbv duUvGrOd IJ

ptepWoo stmermmt IllId nmponded to qtllllIt:ions 6vm.1he lIIbllmurchuini tho~

""- 13. On Scpb:mlxlr 12, 2007, the mbitrator illSllal .linaIIlWlll'd in fin'C>l of

Massilloo.. The Ilward required. Fox to pay Massillon for the ovapaymmt ill ccriep e- !tum

the lime the C1ewlzmd Indians games_longer carried plus iutLlaston Ihif 1lm0000L The

IlWllld IIIso requiredFoJ. to pay MllIlSiUon fur attome:ya' fees, the fees of illl expc:J1 wilDellll, II1II1

the fees it paid to the arlJilrall»".

14. On September 21, 2007, FoJ. filed with the FCC fur denovo review. 10

teSpOIlSll, M88SllloD bad 10 again J:eSeart:h IllId file an extllllllive opposiliou to Fox'a amtmtiona.

Exp_ reWed. to the deoovQ review'ofthis lllbilJUlion p1ocee4ing roatinue to be incurml.

The FCC has yet to reBCb IldeciBion onrevi.ew.

15. When lilt C08\lI oflhe arl:liI:ration IlI'e COI\!lidfnd, Massillon spent

approximately $1,000,000 from. the date o(tbe arbib:alion request (October 20(6) through the:

present day. This amount doeS DDt,inlltude Ole oonsidembk out.-of-pOcket ooslll (inl:tuding lmVlll.

expensea) in<:um:d by MlIBlIilIOll,aud Slibslomiu.l time and n:lKJ\IIl:eS IIpCIlt by MBssillon

Jn8IIagernerrt and empIOJ)'llQ' to pBrtic;:ipate in tho diBpute aud arbilmlion proxess.
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16. MlISSillon ClllIlinued to carry FSNO wlule the dispute W811 pending and aftm

lbe lllbitralor'~ decision. Aftertbe lIJbilra!or's decision, FOll: continued to invoice Massillon at

the~itrationcarriage fee. In light orlbe albilt8tor's decision in filvor ofMeSP1JOn, the

COlIlp8Ilyd......·ctm the arnomJl: oflhllllWllrd from the amount due Foll:. b: caniage ofFSNO.

Due to the si:zeoflhe awlll'd, theagreem.eot ir.stitmed by lhllarbilmlor <llpiIOO befure the full

BPlt?UM oflbe awSld WllII exhaU8ted. AB a result, Massillon W811 fun:ed to fDr1Ilit aportion oflhe

lIJbitr8lor's llWMl

17. OnlllllllllfY 1, 2010, Massillon and Fot. entered mto a new agreeutenl. to carry

FOil Spolb Net Ohio. A~ a RWltoflhClJe actiOlll, Ma8:Iillon IIIIIi wed the FCC to diIlmill:i lhll

"lIlle IIIIlI ootUlll:leriakc lhll de novo review. MiIIlSiI1on'lITllqllCSt remains perxling

IS. On il:l fitw, lba lIIbilnlliO:ll pI' pIUjXJlIIi3i in Ihe NllWII Corp.-Hughes Orda:

lookedstmigbtforwBrd and _ell 10 lllIti.cipBta an ,ldiiaeot procedure 8P:d an apemtiOIlll

dedBion, but, the reality _ very diflinnt. Mt'SSiJlon'S~ shOWlJ t!uIt a large, well

fiIDded party in an B1bittalion pro.....,.tjng Cllll cssentially:raisc any issue, fulo: filing!, IIIIlI

compel dday. All oflhllllll amoBII "stop the dock" IID.d fbroIl particll in nlllld oCreli.e( to expIIlId

I1lSOlInlIlIi, obow IIIId boyond Ihu already signiflc.w C08t ofarbitndion on the fair IIIIlIbl w.l~ of

tbe prognunming The "no jlll:Wiction"lDglIlJlCIIlplllSUW by POJl.lIIIlIlhe •.....,IIICQI and time

takm to dwI with it provides just one nRtt!ple Wheo all ofPOJl.'s progedumlllldics uItima1e1y

were rejected by Ihu arbilmtor (to wOOsll dllbmlination ofjurisdiwOll, it IlIlISt hemm~fd,

Fox had agreed to !lllbmil), FOil simply refused 10 appear or 10 lIIIhmit Iherequim:l materials.

From Mll&Sillon's viewpoint, FOil was intent on mnplo)ing any llIgument IIIIlI using im "deep

pockets" to make a srollli c.abl.e OptilllUi "ClYUllCle"byusing the very pm !be FCC bad

created with !be inlelIt: Ofpnwenting soch bebavioT by·the·verticlilly iD!egmllld progrBlll8lDeI".

,



19. Finally, _ ifFox hIId clwSC!l to olfer no plw:dulll1 BrgIlIIImlS and !limply

IlI"gue about !he liIir uwt-et VIlIlIOoflhe programming, MllSIlilloD lsOOllYinced thKIlhe lllbitmlian

pnx:ess \l'Ould still blO'O been~ COIt1y. Fox would lllmolll tertainlyhave employed lID

extensl.Ve and~vedisarvmy pro;.essl0 drag out lhe proeeffiing IiDd Bdd 10 MusillOl1'S

.....
20. ill lhe finalllllalyai~, lhe lIrl>ilnsliOll proc.es3 WII &r different than my

cxpc>;:(litiooIl- It was not 0 relativcly slr1ligbl:f~ prooe&lI. II did fiot ![Ye up to ilS potential,"

an lIXp<:4i.tiool IiDd low-cost dispute Ie8QhItion mceh.mUwn Ratber, it proved lIIIIl one party QID

ftuslmtU lbe p.rocelIIlto the paint wbero il ii nat feasible lOr 0 tmal1er .omtity 10~ engaged

mlher Ibr Iacl: of Bullllciu re9Ouroe!I or plllllOlIll1lime. Lorge progl'llPi. entities may say MaasillOll

has Mleamal its lC:8SOD" benn_ it would not btl inclilled 10 COIi'lll1it to binding arbitnllion again..

1decl8n:: UllIis' pe:nalty ofperjlllY under lbe Iowa C>flbe Un:ita1 Sillier ofAmerica

!hal: tbe fonlJPing ill tnIc eod QOmlIC!.to the best ofmy infOlIlllllioD IiDd bo&f.

Exel:Uled on A'IgII9t 6, 2010.
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ATTACHMENT C

ACA'S PROPOSED COMCAST-NBCU LICENSE TRANSFER CONDITIONS



ACA', P<QP"".d Cllmcast_NBCU license Trander Conditions

I, OdiwtiQlI1

FQr purpoon Qf lhe rondilions ....t fortb ""low, lbe following de(jnitio,," apply'

"B"'Pini"i Agent~means any enlity lhat neg<JIiatel; r<l",.,.mi..ion ooU5ient Qt c.mage ag:rermenls
Qn bd..lfQf Qnc Ql' more of i" prineipals or membern, regardless of whether they are bound by the
price!, lerms and condilim" enlered inlQ by !he Bargailling Agen!.'

''Cmn"asl-NBClf' sl..ll include Co",casl Cmp'''''liQn (~CQmc...,") and the joint venture, cOlnp<!sed
Qr .",ets ofCornea, I "".1 NBC Universal, Inc., ("NBCU"), and ench Qflhe CQmpani..' sub,idiarie.,
affiliates, parellll!, suce..",.., and assigns.

"C""ered NBC Slaliona" means all NBC broadcasl lelevi'ion sla~OII.'l currenlly or in lhe future
owned, controlled or managed by Comc..t-NBCU and all independenl NBC afilliales on whose
heh..1lfComctlsl·NBCU currenlly or in the future negotiales reln!n""'i""lon c",,;;ent agreemenls.

"Covered RSNs" mC<lrls all regional sporn J1elWorks ("RSN,") !hal are currenlly Ql' in the funue
o'o>T1ed, oontrolied or managed by Comcasl-NBCU.'

"Covered Na~ollal Cable Networks" means allnalio"al cable programmi"i networks that are
currently or in lhe future owned, controlled, or m"""ged by Corncasl.NBCU.

"Covered Programming" "",ana all Covered NBC Slslions, Cav=d RSNs, "".1 CQvered National
Cable Netwodcs.

"Nel Effuoti"" Rate" m"OIl' the net oash eonei,j"ration eharged under a relr"""mi..ion COMenl
agreement or an RSN carriage agreerllem, adjusled to reneel the value or, (I) all other eeonomic
eonsideratiQII excltangerl. including marketing or launoh support, penetration Qr other dieeounls,
adverti.ing availabilities, channel positioning, and paymenl terms; and (2) any Qther righls Ql'
obligation, relaled 10 such agreemenl, ine1uding the packaging Qfthe Covered NBC Stalion or
Covered RSN, and other d;"lribution right.s or obligations, which may include digitization, streaming,
andlor dual feeds, and lhe distribution of the Cavered NBC Stalion or Covered RSN on a video-on
demand basis Qr via a higb_definilion formal or internetive version or broadb""d lechnology.

"SJII8JJ.,,- MVPD" /ilEana a multichannel video programming dialrihmor ("MVPD") that ""rves
125,000 MVPD subscri""rs or Ie'" in either lhe DMA served by a Covered NBC Slalion, or the
region oonunonly served by aCovered RSN.

·'STlnd-Alone Retrnn.missioll Canoenl Agreemenl" means a reln!nsmi..ion ronsenl agreemenl lhat
do... nol include any prov;';on TO carry lllIy video progta,nmiug nelWQl'b, olher services, Ql' "'her
ilem, unrel.led 10 the carriage Qf a bJOildcaal slat;on signal, other than the primary and moioea$!
,Ire;]m, "r. ,ingle broadca" sraliOl~ and allY ancillary progranllning or ...rvice.

·'S,and.Alone RSN Carri:lge Agreement" me""" a carriage agreemenl!hal do.. not include any
pro"i,i"n I" carry any video prognmrni"i netwodcs, other service., or olher illoms unrelallod 10 lhe
e.moge of a RSN. other than a single RSN, and any ancillary programming Ql' service.

, II is inlend..:llh.l Ih. NaI;Qn"1 C..,l. To1e>ision C.oopa:alive (NCfq, .. currently arganimd Emd as i' operal"'" would
be ""'''iilered • B..""inin~"'~ent fur pn"",_ of "'..e rondilions.
, ''R<,;;Qo"1 5poru NetwQr!<" ,ball ~a"e I~...me meaning as in the "'delp~ia. Time Worner_Come..... Order,



Jl. Genenl Condillon. Applkable to all MVPD.

I. Th. pollO"'ln acces, rul•• will apply to C<Jvered NBC ltali."" and all other broadcO<I
loJevi<io" ,talions cum:nlly or in ~e fulur<' owned, rontrollod l3{ managed by
C"mc",,-NBCU !UId all independe"l b"",dcasr (el.vi.ion ,!.al;"''' OIl wh"". bebalf
C",nc"",-NBCU ~um:ntl.Y or in the future negoliates retrn""mi.,ion ~""'""(

agreemenll!.

2. The program aoees, rule, will apply (0 Covered RSNa and Covered Naliooal C.bl.
Networks, regardles. of its meLl" ofdelivt:IY 10 MVPDs, iN:ludin,g terresrri.lly
deli"er.d prognnnming.

~. The program oe.c..s rules will apply to all progrMllmin,g disclI.<sa:l in C<>ndilioo.
II.A.l and 11.A,2" which .hall include all n,ean. by which sucll programmin,g i.
olf.red, io whol. or in pan, to consum.", by Comca.\-NBCU "Irougll any pl.,["""",
i"clu.ding online and n,obil. plalfom".

B. RilqIJIn>mtnf< for Slln.<l-Alon. Agr....."".. for Covered NBC Sru.lIDn. and Cov....d"',.
1. All r.!rlInm ....<lon .on,en, ag"",m.,,,. tJJlered inlo by Comcasl-NBCU for C<Jvon<!

NBC Stations roualbe Srand_Alone R.lrarulmi.,ioo C"",en( Agr-eemenLo;,

2, All RSN carriage agreem.nla entered into bv C<>mca.>(-NBCU for Cov.r"" RSN.
ro'.. t b. Sland.Alone RSN ClIJIiage Apu:'lI<'lI('.

C. Comme••ial.ArbllratioD R.llIooy

l. When nego(ialiol" rail to produce a Dlllf....lly aceeplabk "'" of prices, (erm' and
coodilion' for (il Covered NBC Slal;on,; (ii) Covc",d RSN,; or (iii) Covered
NaliOT\llI Cable Networks, an aggri.ved MVPD lNly submil a dispu(a ov.".lIt. prices,
(rrnI. >nd rondiliOll'l of retrnrwnissiOll oon.enl or carriage agrumenn. fLlf Covered
Prograloming '" commer,,;,1 arbir,-aLion, .uhie<:llo the arbitration rub oullined in
lhe Adelprua-Th"" W""",r·Conlc.s( OIde,.!

J lh. ACA would nol cbj...! '" JIlt, ClIDlmL~,ion enhOlldng ilIe la"'" ...d condilion, or PIli. ",mmcrciai ..-bi<r.llion
r<mnly 10 mo.I<. il "",,,,, .moien\ ond alkalive.

,



lll. SJH'ciBl Conditio,," Applicable to Smaller MVJ>D.

A. Spedol Requlren,... .., for Stand_Alone Agreemenl9 for Covered NBC Station. and
Covered RSN. for Srnalln MVPDs

l. Upon .n,",rin~ in'o , SLand-Alone Relnln8llli...i"" Con,on' Agreemen, for a C,,>'=d
NBC Sla(ion ... i1.Jl an MVPD!ha1 serves 125,000 MVPD subscribe'" or I... in d,..
DMA ,«rved by lhe C<lveral NBC SLalion. and lhrn~ghout lh. lire "hhe ag.reen'"""
Comcosl-NBCU may neither require n", a~cep'- jl,,,,,. '''''''''. and conditions from <he
MVPD l!lal "'mil in a Nel Elle,li,'. R.:!le more 11=5% bit'her than the lowest Net
EIT"Clive Role ofany re!aJl.<mi..ion oon;;enl agreement f",- w Covered NBC
SlOlion wilh ,or MVPD inollldine ;t:;df, 'hal i' olllJeDlly in [0"'" Moreove,-.
Comc""I_NBCU may ne;,"'" wi'hhold t<:m,,; and condition. ",lalnl'<I carriage of Ihe
Covered NBC Stolion lIIaT arc made ...ilabl. to other MVPDs. indud;ng i'''''lf, Mr
",quire ren", and ""'ndilion.< ",laled IO ""lTiage of Ihe Covered NBC Slalion thol aTe
lechnically ;nJl,,,,ible or commercially probibiti". !Dr the MVPD.

2. Upon ClIrering in'a d SuuxI_Alone RSN CarriAge Agreelllent for a Covered RSN with
"" MVPD thai serve. 125,000 MVPD .uh.!",i~n;or Ie" in the region cOlOlnoniy
...rved by !he Coven:d RSN. and throughout lbe life ofllle .greemenl, Com"",,_
NBCU may neither require no, "'cepl.I""", rerlns, and conditio,,", from me MYPD
tN.1 "",uU ill a Nel Efftt:live Role In''''' thon 5% bigher UWI !he lowest Nel Elfec,ive
Rate of any carriage ogre"""nl !Dr Ihe Covered RSN with an~' MVPD including
il.eU: tN., i' cUITC/,tly in fore". Moreov.,,-, Comcasl-NBCU tl\Jy neimer wilhhold
n:m,. and <'<'nditio,,", relaTed TO ""lTi.ge of Ihe Coverr:<l RSN Ihil ere made available
!o oW. MVPDs, including il>df. nDr require lenno ""d oaodi'iu,," relared Ie c.lTi.ge
of the Co"e"'" RSN thaI are tecIUlic.U~' inf•• ,ible or oommercially proh;bil;ve for
!he MVPD.

3. Each principai executive and financiai ollieec OrColncasl-NBCU will "".~Lry 10 !he
COTllTlli...ion on an lJlI)ual b""i. thal COIIlC""I-NBCU, l>ased on hi. Or her
knowledge, Iw.o; c.leuJ.led lh< Nel Elfective Rale for coci' retransm;";ion oon.enl
.grttmenl [or Covered NBC Slalian. ""d for each ""rri.go .gr-eemenl for Covrnod
RSNs cum:nl1y in fo",",. ~nd ia nol in viol. lion of Condition. 1il.A.1. or 1Il,A,2.

B. Spedlli Commercial Arbilra"oo Remedy for Smrillel MVrO.

••

••

3.

An MVPD thaI serves 125,000 MvrD auoo.,Tibers or less in e;!ht:r the DMA served
by. Cnvered NBC Slalio!\, or the regi<mcommonly served by. C"O\-ered RSN, may
;ubmil a di'pule over the (em" and conditions ofcamage ofa Cov~",dNBC Slation
or a Covered RSN subjecllo. 'f>Cdal "",wnerei.1 arb;traHon remed)' [0' Smaller
MVPDs de,ig:n~d 10 aff<>rdobiy re.oi~e d;.pulo:' relaled 10 Condition. lllAI. or
lll.A.2.

'The special comm.",ial arbitralion r"medy for Smaller MVPo. shall be. tradiTional
orbitr.lion cond,-","'d in '''''''rdance with the Rlli .. fo' lhe Speci.1 Commercial
Arbitration Remedy for S'oriller MVPD, OOI\lai""d in Appendix A, differenl from
th. "fiNI oft'er" or "b""ebalr' arbilrnl;on outl;ned in Con<lil;on II.C.I.

An aggrieved MVPD shill be gnmled an aOlomalic righl 10 contin~ecll'lIIriage of the
Covered NBC Stalioo or Cov""'>:l RSN Wllil ","olurion of lite ,pecial commerclal
arbitralian remedy for 'It\Illk~ Myra•.

3



C. Spe<:ial Ruw, for B.rgo.inio~Agents

I. C"mea.I·NBCU .hall neso,iale '0 ~o<><! failh w\lh Bargaining Agen"'. n,.,
following ""Iio". by Comcasl-NBCU would viol1le Ibis duly Ul negotiale in gou:!
failll:

a. Rrlu>-.Ilo neg<lliale wilb a Bargaining Agcn' 00 behaifof 011 it> principals or
mnnl>o...

b. Ref",",,! 10 eoler inlo a "'lr1lhOlmi••ion cOllsent or c.m.g. agraemenl wilh an
MVPD un"'.. il contains a ",,!cit·,ion on eilller being ",pre.em<>:l by a
B.ergaining Agenl, or opring i.Ul MI agreemenl .ubo"'luen.l\y reached by •
Bargaining Agen!.

c. R.efUolalw puI forOl an offer In a Bargaining Age,,, wilh members whn a", 1\0,

bound by lhe prices, lenos, and ccndili(ln. enren:d inlo by me Bargaining Agenl,
for any ..,1 (Ifditfcn:nl .ubocriber levels s~c,lio:<l by Ibe Bargaining Agent so
long ... nOlI. of ~~e subocribef levels are 8'...1... lhan L"" "l:IP"gale number of
MVPD ...b..,rib"", .erved by (he entire membersbip of IJro BorgBining Agenl,

2. When negotialions involving Ba,g&inirJg Agen,. fa,l Ul produre. mllll.l.O.lly
=epl:Jble .d of prices, lerIlls, ""d condiliollB for Covered ProgTflnuning, IJI

aggrio:val Bargaining Agenl.hall ha", lh< .ame righ!l! Ul SUbon'l" di'pule o"er lbe
pri"",,, ",rms and condilions fo, Covered Prognunming In <;<llIlnlerci.1 ari>i!mrion all

an M VPD, pW1luant w lbe rul.. oUllined in Condilion II.C. I, wilb thl: fullowing
addiliOllllI ruies:

s. An aggrieved B~iningAgenlwirh members who are IIOtbound by me prices,
l<:rms and condiliol'lll""~ inlo by lhe Bargaining Agent ""d eo"",..,-NBCU.
shall presenr Ii""l olTer, 10 lbe aro'lJolor booed on each d..illp"l<:d ""I ofsubocriber
levels .pecified by thl: Bargainrng Agenl'" long .. none oflhe subo<:riber le.eis
are E'l"a,u ,han Ihe aggrega", number of M VPD subscriben! "",..<>:l by !he enlire
memberotup of lhe Bargaining Agenl. 1'0' ~och set. of diffen:nl <ubo<Jibcr levels,
lhe arb\'nlOr wiii choose rn" filloll "If.... of lbe party tha, mo,l closely
app",";"''''''''' lhe fair markel value of rn" Covered Programming4

IV. buntiou ofCouditlDus

A. 1M"" condilions .hall appiy 10 COJn.::.,,-NB(:U for nine years. regarrlJ""" of whether, during
W. period, any statule or regulalion referenoed in any condition, including lhe I"QgrvTl
acee.. r"~, ore nol ""lended by 'he Commis;;ion or ore o.enumed by lhe Coons

• The actual prices, ""til> :UJd ""nd~icns of'he .grecmonl mle~ inlO b!' !he Bargaining "gem'.mem~ win lbm bo
d<lrmlined by !he aggr<l\Ole n<>",her oCMVPD .'Ubaoribor> of lbe Bar:ge.ining !4lrnl'. "",mb"" thaI oub;;equ"",ly <vi
iULo 'he agreemen,.
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APDelldh A

Rul.. (or !he Sp<'ciol Conrmordal Arbllnl1ol1 R£medy for SmaUer M\,PD.,

A. Upon ",ceiving rimely noljce "r" S",.lIer MVI'O'. jn~n' III "birr"., Comcast·NBCU .hall
subln;! (0 !he .mimll", in wrilillf- j~ I.. , olf... (0 ih< tot \'1'0, ooJ ,nay include, al ilB
discretion, an ""pl"""';,,n of why j" "n"., ."",plL"" ",ilh Condilio"," IlI.A.I. or IlI.A.2.

B. C"mcBB1·NBCU ,h.:lll be oblig"Hcd 10 ",•.le .... il.bk U> tho; "birr.'''r oJ] ",levllDl conlra.,,"
and olher <!ala and inf"mlaliol1. induding il< <"Ioula';m.. of 11", Ncr Efft>::(;"c Rare fOr all
relran,mi..i"n con.enl 'gJTcmcnLo f"r the Cov<Tt<1 NBC SUlion or far an caniage
agreemellll! for rhe CC'wrod RSN currenlly in for:e, .. the arbi!!:",,,,,, d.."o< necesoary 10
reo;olve lhe dispulJ>.

C. The Sm.ller MVI'D may submillo Ihe arbimllor;n writing an e~pl.nalion for why it
believe. Comc..I·NOClY. los, ,,£reI doe. "I>I comply with Condit;"". iliA I or IIIA.2.

D. Comc..I·NBC m.~ ,...pond in wriling lo the Smaller MVPD'. filing.

E. Aflrr receiving lbe wrillen brief;, ofbolb portia. :md all relevanl contracts and other diM.I &Ild
info,.maliol~ lbe arbilmlor .hall delennine whelber Comea,t· NBCU'. I..., offer complie.
with Condilion. IIl.A.I. or lllA.2. II" the arbitrato, lind. thaI Comcaol-NBCU', o/fur doe.'
Ml emnply, lben!he arbitralOr, aflrr infonnal conollilarion wilb lbe partie., ,luill adjllSllhe
COlll<:asl-NBCU offer lo bring il into COIIlpliance, The MVPD and COIIlca,I-NBCU shall be
hound 10 ,,"rep' lbe arbitralor', mcdilied tonn. and condilione.
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