
Second, when NCTC sought to apply me CommissJon's coIleclive bargaining

pruvisioolo RSN negotiations, il found thallhe programming supplier limited any

NCTC negotiation to B"sub-dass" 01 its members with subscribers dislribuMg thai

RSN. Th~ effectively decree$ed NCTC's abilitj to negotiate a fair market rale for the

programming.

Third, the 'small cable company· resbiclion removed the larger NCTC

members trom poll:!l1lial representation in a class for collective bargaining purposes,

with the effect 01 further limiting NCTC's representation to an even smaller sub-class

ofils 'small cable company" membell>.

Fourth. those ·small cable companies" typically had widely di6paretl! con\nl.ct

expiration dales, whereas the bergainiog agent pruvision5 alfectiwty required any

small cable companies that wanted to be represented by a bargaining agent to have

simultaneous contract expiration dates. This had two effects. Firs!. this fact

preduded alilhe small cable operators from being represented 5eoond. &inoe any

"small cable companies' whose contracts e;o;pired later could only join I' 3epl'rl'Ie

daS6, ....t1icl1 would have 10 negotiate ihl own I'greement with its own !hree-yearleml,

i1etrectively precluded !hose 3mI'll cable companies from ever joining an eerlier

etass. Thus, by negotiating staggered contract e;o;piralion dales, I' programmer could

easily, elieclively, and permanenUy preclude a meaningful class from ever being

".. NCTC'a hi61Dr1c aolulion to Ihis prdiem, ,""io:h lui bI.!<ln ill; ~nrfcwm P'lidice in all aflilalion
ag"",merrls with programmers 1hr~1'"ouI1l52~ hj,tory, i'la pro,oiae in NCTC', 8gl9Elmenls IIIoIlh
programrre8 !hi! righl for NCTC's membe'" 10 l>Pt inlo NCTC'~ ~reemenls a'Id la ,imullaneoualy
lBmi"""" any direct pre-existing oonlriIduili .....'lI}erl'I1!'IIs ouc:h memtlEn might have wtlh !hi!
programmers.

44

ACA Reply
MB 00d<B( No. 10.:56
August 19, 2010



In the one inslance where NCTC invoked the arbitra~on procedures. it

reversed its historic business practice and secured appointments 01 agency from a

small number of its members. Wthoul ackllowledgemenl ofllle effect ofils "opt-in'

procedure on ils ability to collectively bargain, however. NCTC was precluded from

assembling for lIle arbilre~on (or for lIlat matter, for any egreement resulting from the

arbitration or for any subsequent arbitraUon), a meaningful class of members to

conduct an effective collective bargaining.

In summary, because of the juxtaposition of collective bargaining with the opt-

in nature of NCTC's actual bargaining position, where NCTC has acted as bargaining

agent and invoked \he Commission's arbitraUon remedy, it has been unable to secure

the benefits of lower programming costs that true collective bargaining would provide,

thus frustrating the goals of the Commission in eslablishing the arbitration remedy.

ACA's proposed condilions, described below. build upon the strengllls and

correct lt1e weaknesses of the conditions imposed on lt1e News Corp.-DirecTV and

Adelphia-Comcast-Time Wamer transacUons to better target the transaction-specific

horizontal and vertical harms posed by tt1e combinaUon of Comeasl and NBCU

programming and distribution assets.

D. The ACA's conditions ara targeted to eddres6ing the
competitive hann6 of the proposed combination and are
6ufficientlv robu6t and durable to ameliorate these
effects,

1. Introduction and Summary of Remedie6.

In these and earlier comments, the A[;A has demonstrated that the proposed

combination of NBCU's programming assets with Comeasfs programming and
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distribution assets would generele diverse I'nd significant harms that affect balh

tradi~onal and new mullidlannel distribution platforms. lMlile!he MVPDs lhroughoul

the industry and their subscribers would incur U'1ese harms. smaller MVPDs

especially those that compete with Corneasfs dislribLJlion assets - and their

subscribers wouk:l suffer the greatest lhe Commission thus faces real challenges in

fashioning suflicient remedies thai would ensure the proposed transaction is in the

public interest These challenges are magnified by the fact that remedies used in

previous combinationt; have ollen proven insulTicient.

It is from ltleSli! per3peclives thallhe ACA has fashioned ils proposed

remedies. In the proposals that follow the ACA provides an integrated series of

remedies wiltllwO overarctling objectives:

~ Address the principal harms1i"om the proposed combination, Le.
increases in the programming prices MVPDs and their subscribers will
pay 10 Comcast·NBCU when the programming assels of NBCU and
Corneasl are combined; and increases in progl1lmmirg prices rival
MVPDs and lt1eir subscribers will pay to Comcast-NBCU when the
progl1lmming a!lMlls of NBCU are combined wilt1the distribution
assets of Corneas!.

• Enable smaller MVPDs to enforce any rights provided in the
remedies eilt1er directly or It1rough a b<lrgllining agent

N. its core, lt1e ACA's remedies ensure lt1atllll MVPDs -lind especillily

smaller MVPDs - can cany NBCU's 08:0s lind ils cable ni!two~ and Comca~fs

RSNs at I1Iles, terms, and condnions reneding pre-wmbinaUon mar1<.et conditions

To achieve lt1is aim, the ACA proposes two sels of measul1ls. The fi~t are general

measures, most ofwhich were either used in or based upon previous Commission

decisions. These general measures, which apply to all MVPDs, inclUde extension of
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the progfBm access rules 10 cover all progfBmming 50Id Ily Comcasl-N8CU and all

platforms by which MVPDs may dislribule thalprogfBmming, the stand-alone sale by

Comcas!·NBCU of local broadcast stations and RSNs, and commercial arbitraUon for

all programming. The ACA men proposes lI1ree critical special measures to ensure

that smaller MVPDs can effectively uUlize lt1ese remedies. The following summarizes

the I<ey lealures of lhese two integrated proposals:

1, GenefBl Remedies to Address Increases in PrOQf!!mmina Pricas

• The progfBm accass rules shall be expandad 50 lt1at they apply to
Comcat>l-NBCU's sale of its broadcest slelions and its other
programming regardless of the meens by Which any of the
programming is delivered to consumers (e.g., online and mobile),

• Comcasl-N8CU must sell each NBC 0&0 and each Comcast RSN
on a stand-lllonCl basis to all MVPDs. This ramady will significantly
decrease the complexity and cost of commercial arbrtralion,
induding the proposed special commerdal arbitration process for
smaller operators.

• Comcast-NBCU is 6ubject to a commercial arbitfBUon remedy 10
ensure that it does nol sell programming - broadcast sl.alions,
RSNs, and national cable networks - at a price thai exceeds !air
market vaiue.

2. Spedal Provisions to En6Ure Remedies are Useful for Smaller
MVPDs

• MVPDs with fewer than 125,000 MVPD subscribers in the fBlevanl
market cannot be charged more lhen 5% higher than the lowesl Net
Elfe<;live Rale charged to other MVPD6 for NBC 0&05 and
Comcas! RSNs, To ensure transparency and assist in enforcing
lhis right. the Joint Venture end Comeast must file IInnUlll
certifications,

• To enable smaller MVPDs 10 enforce their ability to acce66 NBC
O&Os and Comeas! RSNs at compeblive rates, a new, lower-cosl
erbitration process with an automabc right of continued caniage i6
established.
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• Comcast-NBCU must negotiate in good faith with Bargaining
Agents, and lhelle agents shall have comparable rights to MVPDs
to obtain programming from Comcast-NBCU,

Finally, to ensure the remedies adequately address the harms and reflact the

dynamic of the programming market and OIl'\er agreemenls enlBred into by the

Applicants with other parties to the FCC's proceeding, Iha licen5e condiijons

should remain in effect for 9 yearn. The sections that follow discoos the

conditions and enforcement machanisms in detail.

2. ACA Proposed Conditions.11O

II. Definitions.

Proposal:111 For purposes of the conditions set forth balow, tha following
dflfinitions apply:

• "Bargaining Agent" means any arWty that negotiatesretransmission
consent or cerriaga agreemenls on behalf ofone or mora of Ifs
principills (Y members, ragarr:lless of whether they are bound by lhe
prices, 19rms and conditions entered into by the 8<ltg<lining Agent. 112

• ''Comcast·NBCU'' shell indllde COfTIC.!lsl Corporation ("Comcast'1 and
thc joinl venture, comp~d ofaSS(Jts of COfT1Cast and NBC Universel,
Inc., ("NBCU"), end each or lhe rompanies' su!J5idierias, affiliates,
parents, successors, and assigns.

• ''Covered NBC Stations" meens ali NBC broadcast tale'4sio1l stations
currently or in the future o_d. r:onlmlled or meneged by Comcast
NBCUend ell independenl NBC fllfili8las on lWloS8 behall Camca5t
NBCU currently or in the future n8gDf/8las retransmission consent
agreements.

"0 ACAOs Proposed Comcasl-NBCU Ucense Transllr COIldilions ere etIached hereto as Atlactmenl
c.
,,' The ACA diocuEl8eS 111""" defintion. lurth\!l' in lhe nelrt &ediona.

, U It is intended thallhe NstiOllsl Csbl6 T61s"'.im Confl"ralive (NCTC), as C1.1ITmUy o'!J!lnired end es
it operates, 'M?IJ1d be 0YllI1dBr8d a Ba-llaining Aqenl mr purposes crt these conditiOllS,
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• "Cawred' RSNt;" means all regional sports networks ("RSNs') thai are
curranlJll Of in the future owned, controlled or managed by Corneas/
NBCU. rfl

• "Covered National Cab/a Networla;" means all national cable
programming networks Iha/Ilrs cummlly Of in the future owned,
conlrolled, or managr:td by COfflC8sl-NBCU.

• "Covered Programming" rn&afJS all COVlilrW NBC Stalioos, CrNelTld
RSNs, and Covered Nalional Cable Natvfotj(s.

• "Net Effectjve RIlfe" m6Bns 'hit n91 C8sh r:onsidflf"alion chargedu~
a retransmission consent agrBBmanf Of an RSN Garr/age agreement.
adjusted to reflect the value of: (1) "II oIhat economic =id~ation
exchanged, including marketing or launcJ1 supporl, ~fJlTalion or other
discounts, advertising availabilities, channal posilJoning, and payment
tenns; and (2) any otherrights or obligations raja/ad IrJ such
agreement, including the packaging of /he GCNar&d NBC station or
Covered RSN, and other distribution rights Of' oblig8/ilJns, which may
Include digitize/ion, streaming, and/or dual feeds, and tha distribution of
the Covered NBC Station Of Covered RSN Of) a vjdacrotJ~em8nd

basis or via II high-d9finifion frxmBr Of ifller-active version Of broadtx:md
technology.

• "Smaller MVPD" maans a mullichanool video programming disJributQl
("MVPO") thai serves 125.000 MVPO subscribers Of less in aithBr 1h6
DMA setved by a CCJIIefed NBC Station, or tha region commonly
seTVed by a Coverad RSN.

• "SlanO-Atane RfllTansmission Consent Agreement" m68ns a
rolransmission consan! agreamfjrl/ thai does not include anyprovision
10 carry any video programming natworks, other 8efl.lice8, Of other
items unrelated to the carriage of a broadcast slBlion signal, other than
lhe primary and mullicast slTeems of a sing/a broadcast stalion, and
any anallary programming or servica.

", "Regional Sports Network" shall have the sama meaning as in the Adelphia-TIme Warner-Corneas!
Ord«. Addp/li>;l oro.". '11158 iFOf purposes of the foregoing conditions ttIa term 'RSN' means any
OOrH::roedCllsi \/ide<,! programming service that (1) provides live or same-llav distribution within a limited
900Qr8Phic region of sparling ......nts of a sports team that Is a member of Major League Baseball, the
NaliooalBasKelball ~atiOf1. the National Football League, the National Hockey League, NASCAA,
NCAA Diliislon I FOOIb;II, NCAA OMsion I Baskethall and (2) in anv Vear, carries a minimum 01 either
100 nouns of pr0(V9mming that meets the Ctilena 01 subheading 1, Of 10% olthe regular seaso:n games
or ellesst one sports lestn IhJt meets the criteria of subheading 1.;.
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• "Stand-Alone RSN Carriage Agreement" means a carriage
agreement that does not include anyprovision to carry any video
programming networks, other sarvices, or other items unrelated to the
carriage ofa RSN, other than a single RSN, and any anciUary
programming or sarvfce.

b. General Remedies Applicable to all MVPDs to
Amallorate Prica Increases Caused by the
Proposed Combination.

Proposal:

1.

2.

3.

Discussion:

Extended Applicability of Program Access Rules

Too program access rules will apply to Covered NBC stations and all
other broadcast teievisioll statiolls currently or in the future owned,
centrolled or managed by Comcast-NBCU and all independent
broadcast lelevision station on whose behalfComcast-NBCU currenliy
or in lhe future negoliales relTansmission consent agreements.

The program aa;sss rules wiN apply 10 Covered RSNs 8IId Covared
Naliollal Cab/a Networks, regardless of tha means of dalivsry 10
MVPDs, including larrestriaUy delivered programming.

The program access rules Wl11 apply to all programming discussed in
Condilions 11.A.1 and 1I.A.2., which shall include an means by whkh
such programming is offarod, in whole or In perf, 10 consumers by
Comcast-NBCU through anypJaf{orm, including online and mobile
platforms.

The ACA proposes that the Commission extend the applicability of the non-

di5crimina~on and non-exclusive requiremanl.6 of the exi5~ng program aceet;s rules

to retransmission consent agreements for NBCU broadcast slaUons and all

terrestrially transmitted networks. Moreover, the ACA proposes that the progrem

access rules apply to Comcast-NBCU's distribution of Covered Programming to

consumers over any distribution platform (e.g. linear, online, or mobile). For example,

to the extent that Comcast-NBCU distributes Covered Programming online either

directly or through an unaffiliated entity 10 consumers, a MVPD shall have the right to
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access the Covered ProgrammiliQ ror delivery online to its subscribers. As discussed

earlier in this Reply and in Roge~on 11,"4 the program access rules are somewhat

beneficial to ensLIfa rival MVPOs hs'll;! recourse when Comcast-NBCU disc!iminate

against them, although they are dearly 1'101 sufficienlto address the vertieal harms

from the proposed combination. The ACA·s proposal expands the existing rules 10

correct some of their Maws by:

• Extending the rules to retransmission cl.msent agreements for all of
Comcasl-NBCU's broadcast television 6ta\ions, induding its NBC
and Telemundo O&Os - a condlbon proffered by the Applicants;

• Applying the condilions 10 the carriage of all Comcast-NBCU
programming regardless of the means of delivery, including
terrestrial delivery - an issue addressed to 60me extent earlier this
year by the Commission; and

• Providing MVPOs with the right to oblain carriage of all Comeast
NBCU programming delivered to consumers on af1y platform,
includif1g online distribulion af1d distributiof1 Of1 mobile networks.

In regard 10 ensuring that program access requirements extend to additional

consumer distribution platforms used by MVPOs, the Applical1ls reGOgf1izelhi6 tmnd

and disCUS6 if1their Application the fac1that hil;)h-qualityvideo conlenl is increa6ingly

being distributed online by both Iraditiof1al. f1ew media. and user-generated

sources,"~ af1d "[a]ny relevanl markal(s) lor online video distribution would share

many characterislics with the markel(s) lor InIditional video programming."116 The

ACA agrees. "Must have" video programming will retain ita "mu6t have" nature

regardless distributiof1 platform. Further, Comcast af1d other MVPDs are de'll;!loping

114 RClg&r&Of'l1181 J6-39

115 ~Ieatioo 814.

"" ~iC8lioo8188.
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sophisticated business strategies to permit their e:<isling ....ideo subGaibers to have

access to the same conte'll online. Thus, the ra~dly accelelating movement of video

programming online as a complement to existing olterings will make online ao:::ess to

"must have" local broadcast slalions, RSNti. and national cable programmiJlg

essentiai fllr compeUng MVPDs. As a retiuK, the concerns about the vertical harms of

the \ranseclion di6CU6sed above'Nith ll':f;p9cllo MVPD distribution networks e:dend

10 !he evolving online mar1<:etplaca.1'l II is dear !hat t:1f controlling such a significant

amount of "must ha....e" programming post-transaction, ComcaM-NBCU would have

l:t1e incentive and ability IP use this newfound mar1<:el power IP either -Ml:t1hok:l cor'llienl

flom competilPrs or impose higher fees and disaiminalDry 01" other unreasor\ilble

conditions fllr carnage.

PropoNI: Require Stand-Alone Agreements for Covered NElC
Ststions and Co.... "'red RSNs

1. All retransmission consant agreemenls enlBffld inlo by Comeast
NBCU for CoverfJd NBC Stations musl be Stand-Alone
Retransmission Consanf Agreements.

2. All RSN earriilgB ilgreements entered inlo by Corncasl-NBCU for
Covered RSNs musl be Stand-Alone RSN Carriage Agreements.

DifiCU68ion:

The ACA proposes thaI Comcast·NBCU sell Covered NBC Stations and

Covered RSNs on a atand-alone basis. The term ·stand-alone" mear'lli the economic

....alue of calTYing on~ Ih9 broadcast station Dr RSN, re6pectively, -Mlhout any linkage

10 carnage of other programmIng or the exdlange of any other items ofvalue. This

'" N:.A Initial Canmenls Ill: ~1-42.
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proposal will simplify oonlriJ~ lor must have programming, ltlereby facilitating

oompliiJnce wilh!he ACA's IXIml'l'lertial artJitriJlion iJnd speciiJl iJrbilralion proposals.

Having a process IhiJl is more straightforward and has greater transpiJrency is

importanl for aN MVPO&, but partiruliJrly important 10 smaller MVPDs whid'l hiJYe

limited resoun::e6lo participate in arbitrations,

Proposal: Provide Rights to Binding Commercial Arbitration

When n9flOlifllions fail 10 prrx}(Joo a mu'(Jll!Iy accep{able set ofprices,
terms, and conditions fry carriage of (i) (JQvfIr8d NBC StBfions, (II)
Covered RSNs, or (iii) Covered Na&'onal Cable Networks, an aggrieved
MVPD may submit a dispule oO!lrlhe prices, terms, and conditions of
retransmission consent or carriage agreements for Covered
Programming to oommercial arbit!aoon, wbjecl to the arbitration rules
outlined in the Ade/plJi8-Timtl Wamer-Comcast Order."$

Discus&ion:

The ACA proposed that the Commission again adopt as a condition a

ooml'l'lertial dispull'! resolution process - beseball-6tyle arbitration - thiJl can be used

by MVPOs unable \0 achiaw carriage al fair mar1tet rates for any Covered

Programming from Comcalil-NBCU, PoE> diScussed in the previous section, the

Commission adopted this med1ani\lm to address wrlical harms in the News COlp.-

Hughes lransaction and again used il in the more recent Adelphia-Time Wamer.

Comcest transaction. The ACA agr~ tla!. if property 6tructured, this process will

creall'! incentives for the parbe6 to reach a negotiated solution, and the use of

arbitralion should be limited,

VVhile lt1e Commi6sion has used commercial arbrtratiOll to address vertical

". The N:.A would ncI"qed 10 !hi! Corrrniesion enhardog the lelTT1~ ..cd conditi<nl ollhla
ccmmen:ilal arbilnitiOl1 remedy to make ~ more 8Ilidanl and 1IIIecWe.

53

ACA Reply
MB Dod<et No. 1(1-56
Auguot ,e, 2010



effects in recent mergers, ACA notes that il also may prove beneficial to remedying

horizontal harms. As Professor Rogerson obsel\'es:

"An important point \tI nole about the regular arbitration process in !he context
of Comcast-NBCU transac:fton is thai it can remedy both \he vertical and
horizontal harms of ltle transaction. That is, to the extent that the arbitration
prc>ce$$ allOW!> MVPDs to obtain programming from Comcasl-NBCU al fair
mar1let valve, it will prevent Comcast-NBCU from charging fees higher than
fair market vallle regardless ofwhelher the problem originates with the
horiwntill or vertical aspect of the transaction. The fact that the condition
remedies both vertical ard horizontal competitive harms is one oflhe
raUanales for applyirg il to an type6 of Comcast-NBCU programming and not
just to programming Ihal was owned by NBCU prior to the transac!ion.""9

The ACA proposes this remelt)' dl?:f;pile the fuel that it is 100 expensiYe and

resource inlensiYe ro be used by smaller MVPDs. The Commission should nole ltlat

ltle ACA proposes lv.'O maa6ures ltlat can rectify some of ltle shortcomings in the

currenl proce56. First, as discussed above, !he N::.A proposes a requiremenlltlat

Comcast-NBCU sell carnage for its broadcast stations and RSNs on II stand-alone

basis, which 'NOuld simp~fy tile process and signh'icanlly lower the cost of IIccurEltel:f

valuing ltie carnage price. Second, a6 discussed in the next section. lor smaller

MVPDs, the teA proposes ltle c:reation of El new special arbitration process, which is

more streamlined and cost-eflicienl

Finall:f, tile ACA's commercial arbitration proposel applies to all Covered

Programming, whereas the Commission previously used ltle arbitration process only

to settle disputes for carriage ollocel broadcallt '3tations and RSNs. The ACA

submits ltlal disputes over Comcast·NBCU national cable networks should be

covered by the arbitration remedy because of ltle lleroonslrable harm to competition

'" Rogerson II al44--45.
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that ari5es when NBCU's nalional cable networks are combirled wiltl Corneash

distribution as.set5 k> argued by Professor Rogerson in his repon accompanying the

ACA's ini~al comments, the filet ltlat ltle block of NBCU na~onal cable nelwork3 has

ralitlgs similar to, ifnot grearerthan, Big 4 broadcast network!;, prtMdes evidence

that wrthdrawal of tIlis block. would have a similar significant effect on rival MVPDs to

withdrawal of an NBC 0&0 or Corneast RSN.m

c. Spechll Provisions to Ensure Remedies are U6Elful
tor Smaller MVPD8.

Proposal: Establish Special Requirements for Stand-Alone
Agrll8ment& for COVlllred NBC Stations and Covered
RSNs tor Smaller MVPDs

1. Upotl entering into a Stand-Alone Relnmsmission Consenl Agreemenl
for e CrMJred NBC Station with an MVPD that serves 125,000 MVPD
subSGribers or less in lhe DIM served by /he Covtlrad NBC Station.
flfld throughout lhe lifB of/he agreement. Comcasr-NBCU may neither
raquif'e nor accapJ. fees, lerms, and conditions from the MVPD /het
rasull In a Nel Eff9cf.iva Rale mare /han 5"Ai higher lhan Ihr! K!we.sl Net
Eff9cf.iva Rata ofany retransmission consenl agr&&mrJOt for lha
Co~ NBC station with any MVPD including ilself. /hal is currently
in force. Moreover, Comcast-NBCU may neilt!or wiltJhold terms and
conditions relaled to carriage of /ha Covtlrad NBC Slation /hat are
tmJOO available 10 other MVPDs, .including itself, nor raquif'a flJrtmJ and
conditions related 10 carriaga of /ha CoI.'8IBd NBC SIHfion tfJeI are
lechnically Infeasible or commerciallyprohibiliva for tfJa MVPD.

2. Upon anlering Inlo 8 Sland-A1one RSN Carriage AgroomrJOl for a
Covared RSN with 8n MVPD /hat serves 125,000 MVPD subscribers
or less in tfJe reglol1 COmmorlfy served by Ihe C<:Nered RSN, and
lhroughont /ha life of /he agreemenl, Comcast-NBCUmey neither
require nor aocapl !Bas, terms, and condillol1s from tha MvPD that
rasull in a Nat Eff9cf.lva Rala mare Ihan 5% higher lhan Ihe Iowe.sl Net
Effectiva Rete otany catriagtl agreement for /heCo~ RSN wilh
any MVPD IncJurilng itmlf, /hat ia currently in force. MorecNer,
Comcest-NBCU may nanhar withhold IertmJ and conditions roIatocJ to

,,. RogerllOr1 Ial 37-40. See also Rogerson II 8145.
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carriage ofthe O:!vered RSN Ihal are made available to olher MVPDs,
including itself, norrequire lerms and conditions related to carriage of
the O:!vered RSN thai are lechnically infeasible or commercially
prohibitive for the MVPD,

3, Each principal axecutive and financial off/r;ar of Comcast-NBCU will
cartify 10 the Commission on an annual basis lhal O:!mcast-NBCU,
baSliKi an his or herknowladge, has calculBlBd tha Nal Eff9cIive Rala
for each retransmission consent egreemenl for Covered NBC Stations
and for each carriage agreement for Covared RSNs CumJfltIy in force,
and is not in violation of1I1.A.1. or III.A2. (1. or 2. above).

Discussion:

The special requirement for stand-alone agreements for Covered NBC

Stations and Covered RSNs for smaller MVPDs establishes the basic right enabling

these MVPDs to oblain Comcasl-NBCU programming al rales comparable to !hat of

other MVPDs: O:!meast-NBCU i6 required to make Covered NBC Slations and

Covered RSNs available to smaller MVPDs at retes no more than 5% higher than the

lowest "Net Effective Rate" of any relransm~sion consent agreement or carriage

agreement, respectively; and, COl'TlCa5t-NBCU eannot as part of thesa agraements

withhold terms and conditions made available in other agreements or impose

conditions that are technically infeasible or commercially prohibitive.

The ACA defines smaller MVPDs as those that serve fewer than 125,001

video subscribers in the relevant market served either by!ha Covered NBC Station or

the Covered RSN. This is based on the discussion earlier in these comments

regarding the a:w::cessive cosls incurred by Massman in its arbilration with Fox and

confronted by WOW! as it was considering ~ling for arbillation against ComeasL In

other words, because they have fewer subscribers, for smaller MVPDs the threshold

at which the cost ofarbilration, which is relatively fb:ed, e:w::ceeds the banefils of any
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price dea-ease is mudllower. Profi'lssor Roge~on described lt1is clearly in !tie

attached report and provide6lhe raoonale for the "125,000 level":

·Suppose thElt Comc,;lf;t-NBCU is raising tt1e fee for a particular neNiork above
its fair market vakIe by $.50 per subscriber per month Suppose that an
MVPD believes lt1at it hEls a 50% dlance of winning an lIlbitration case on this
issue, which would result in a fee decrease of $.50 ~r subscriber per month
over lt1e lire of the contract. I will assume that the contract lasts 3 yeaJt; (36
monlha) and that the MVPD uses a lXIsl ot capital of 10%. Straightforward
calculation shows that the expected diSCOlJnted gain to the MVPD from
engaging in an arbitration is then equlf! to $7.80 persubsaiber, If the MVPD
has s subscribers, then its expected net benefit to participating in the
arbitration is given by

7.80 s -1,000,000 (IV.1)

The ~rsl term of Equation 0J.1} is the expected benefit from winning the
arbitration and the selXlnd term is the cost of the arbitration. ~ls' denote the
level ofslJbscribership at which the MVPD would just break even from
participating in the arbitration. It is given by

s~ =1,Ooo,ooorl.BD =128,205, {IV2}

Based on this calCulation, it therefore appeaJt; that an MVPDwith fewer than
approximately 125,000 subscribers for any particular piece of programming
would not find it alfurdable to enler into arbitration even when it had a
reasonably strong case:' z'

The 5% rale alkrwance reftecbo the facL that Comcast-NBCU may have cost

savings wh80. for larger MVPDs, the fixed lXIsls of conlraclJng can be spf\lad over a

larger number of 6ubscribers. Professor Rogerwn noles that '5% is likely a very

generous over-e'3timale of the eJdenllo which progf\lmmeJt;' per subscriber costs 01

dealing with smaller MVPDs are higher then their per subscriber costs of dealing with

larger MVPDs, In the COUM of reviewing this transaction. the Commiss,bn may

,,, Ro{laf8on JI al42-43 (dlalione omitted),
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consider assesSing for ilselflhe magnitude of sucl1 cost differences and use ltlis to

determine the appropriate peroenlage."1Z.

The term "Ne! Efrec:live Rate" as used in !he special commercial arbitration

provision for smeller MVPDs is based upon ,!andard industry Most Favored Nabon

("MFN") provisions and practice" induding tM arbitrator's use of a benchmar1l. value

- the "Net Efreclive Rate" _ upon which fo base a decision. The definition proposed

by ltle ACA for "Net ElTective Rate" reflec1.6 current commercial agreements and

seeks to account for all consideraUon, wheltler in cash or other value, received by the

programmer and peid by !he MVPD. The ACA recognizes ltlat determination of!he

"Ne! Elfec:live Rate' may seem difliClJlt; however, il is important to nole that parties

regularly enforce MFN prOYisiol'lS in commercial agreements based on calculations of

"Net Effective Rate: and the N:A condibons facilitate ltlis by requirirg that C<Jmcast

NBCU provide broadcast stabons and RSNs on a stand-alone basis,

Finally, due to ltle lack of lransparency for smaller operalors with respect 10

(he prices, terms, and condibons paid by oltler MVPDs and to ensure compliance

with ACA's proposed Special Requirements for Smalier MVPDs, the M;;A prop05eS

an annual certificabon tom "eacl1 principal execuUve and financial officer 01 C<Jmcast-

NBC" This is similar to certilicabons used by the C<Jmmission 10 enforce other

requirements.'2:1

Proposal: Special Commerclal Arbitration Remedy for Smaller MVPOs

"" Rog8rE101'l II at 48,

'Z3 See, e,g., the certification reqojreroonl ~Md III~ compliance will'1lhe commiOl8i<1'ia CusIm1er
ProprielaryNetwcrk Infamation ("CPNn rul!16 47 CFR §64~OOiI(e)

"
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1. An MVPD lila' sEwes 125.000 MVPD subscribers. or less in either the·
DMA servad bYIl Covered NBC station, or the region oommonfy
saNed by B Covered RSN, may submit a dispute OV9" the lerms and
oonditions of can/age of a Covered NBC station or a CoV9fBd RSN
subiact IrJ 11 special commercial arbitration remedy for smaller MVPDs
designed 10 afforrJabfy resolve disputes related 10 Conditions III.A 1. or
1II.A.2. (1. and 2 undw the Special Requirements for stand-Alone
Agreements above).

2. The special commercial arbilrali01l remedy for Smaller MVPDs shBU be
a traditional arbitration conduc/ed in ac:cordance with the Rultls (Of

Special Commercial ArtJilnliion R9m9dy for SmalJe! MVPDs contained
in Appendix A. (4. below), diffBranl from lhe "final offer" or "baseball"
arbitration oullined in Condition /I.e. f. (under the commercial arbitration
condition above).

3. An aggrieved MVPD shall bit gnmted an automatic right 10 continued
carriilge of the Covered NBC SlaUon Of COVfiKfld RSN until the
rasoMion rJf Ihfl special commercial arbittation remedy for smaller
MVPDs.

4. Rules for ttle Special CommerciallVbilnlfion Ramedy for Smaller
MVPDs;

8 Upon reooiving timely notice ofa Smell8r MVPO's irr/anl
ftJ arbitrate, Comcast-NBCU sh811 StJbmit 10 tha arbitrator
in writing irs/astoffer-to the MVPD, and may includa, al
its d;~tion, an axplanation of why it3 offer CompJiflS with
Conditions iliA. 1. or 1II.A.2. (t. or 2 under-the Special
Requirements for S1and-AJona Agreement3 above).

b. Comcast-NBCU $18/1 bfl obllgaled 10 meke available w
rtIa arbilntfOf all fflievent contracls and other data and
inforrnatioo, inclUding its calculations of tha Nel Effective
RfJla for oodl retransmission COrJsani agroomenl for lhe
Covered NBC Station or for aach carriage agreamenllor
/he Covered RSNs ClJm3ntly in force, as lhe erbitralor
deems necessary to resolve the dispula.

The Smaller MVPD may submillo the arbiInJlrx in writing
an explanab'on for why it b&liavas Comr;flsf·NBCU's last
offardoas nol comply with Conditions 11f.A.1. or III.A2. (1.
or 2, under- the Spadal Requir&menls for stand-Alone
Agreemanls above).
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d. Comcast-NBCU mayraspond in 'Mifing 10 the Sma/lw
MVPD's filing.

Mar fBCfJiving th9 'MiI19n brifM; ofboUt pltffiffs 9nd 9/1
ffllffVanl corTIIflCf.s ffnd other dais end irrformatiorl, the
arbitrator shall detemlin9 whathw Comcast-NBCU's last
offfltf compli9S with Conditions III.A 1 or IIIA2, (1. or .2.
under Ute SpecilJl/ Raquir'ffmenls tor Stand-AJon9
Agreements abrNa). If the arbitrator finds that Comcast
NBCUs oRfItf dot» na comply, then the arbitrator, aftw
infama/ con.sultafioo with rtr& parties, shall adjust the
Comcast-NBCU a!fef to bting it into complianre. The
MVPD and Comcasl-NBCU shall be bound 10 accepl lhe
attifrator's modiOOd Iem19 and conditions.

OiscU55ion:

A special arbitration process is established &0 that individual smaller MVPOs

can bene~t from lhe remedy. This process is a tradflional arbitration process (not

"basebalr' style) and is based on standard commercial practices. This arbitration is

less burden50me for \lmaller MVPDs because it will only focus on whel:t1er l:t1e "Net

Effective Rate" for a programming netvvor1<: is wil:t1in 5% of the lowest rale obtained by

any other MVPD.114 In addi~on, the arbilralcr's task in making this delerrnination 'Nill

be facilitaled because l:t1e Covered NBC Stations and Covered RSNs must be

'>< ProI"esstr RogeJ&ln in trn atlSctled report discusses the nature and benefils aI this arbitration
process more fully: "[N]oIe that the arbitration process is this case is not baseball-style arbilra~on

where both paties ma"'! ol'fllr'll and !IlEl arb~rator selects tha ollar that most closely meats the condition
si>9Cffied In the arb/Inl~OOl\Jles, Instead, ooly Comcast-NBCU makes a final offer and then the
SIbltrator directly cMterrnjnes if thiS offe, rTI8lIlS lhe 5% condition or not, The ratiooale for umg this
simpler type 01 a!tlilrdon is that. si10a Comcast-NBCU and the arbitratorwill both have access to all 01
Comcasfs contracts and!llEl MWO win nOl, Comcast·NBCU and tha arbitrator will bolh haIIe vaslIy
sui>9fior inform8tion about the vlllue of lIIe oorract rate than will the MVPD, Furthermore under the
specitied artllC"atloo pI"Q09SS Comcast·NBCU wiU knowthat it has to choose a rate that meets the 5%
oondltlon becsUM lhe arbltral<lrwill find d very ftl'tIry to delennlne If lhe oond~lools mel. Tl1ere!iJre
there will be no need (or ad'N1tage) to try to InvolWllhe MVPD In a more aclive way. That is, the
arbitrator ill lhe aPllropriate actor to dmpline Com<:ast-NBCU because ~ will have access 10 the same
in!llm\atiQn ht Comcast·NBCU I\8S acoess to and it will be simple and inexpensive forthe artlltrato,io
direclly determine ifllle ~% wr'ldition ;6 mill." Ragonen II 1lI49.
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offered on a stand-alone basis. This process thus stands in conlrBst to the Adephia-

Time warner-Corneas! arbitration process where the arbitrator needB to detennine

the tair mal1ret value of programming by esUmating I/1e I\!venue stream of the

programming and compare the fees charged for all types of related programming

offered on the marXet Rnalfy, tile ACA proposal indudes a "standstili provisiOll,

enabling the smaller MVPD 10 conlinue to carry the programming untillhe dispute is

resolved.

Proposal: En8b18 811l"lJllining Agent's to Represent Smaller MVPDe

1. CrxncasJ-NBCU shfJ/1 negoii818 in good faith with Bargaining Agents.
Th9 foIlr;ming actions by Comcasl-NBCU would violate this duty /0
nllgOliBIB in good faith:

B. RBfusa110 negotiat& wirtl a Bargaining Agent on behalfofall its
princ/PflI$ a- members.

b. Refusal 10 erder info a rHlrBnsmission consent Of eatriaga
agreement wi/fI an MVPD unIBss it contains 8 reslri<;tiof! on el1her
being represented by a Bargaining Agant, Of opting into an
agreement subsequBnUyrBached by Ii Bargaining A~nr.

c. Rarusal 10 put rorth an offer to a Bargaining Aganl with mBmbflfS
wfIo are not bound by the prices, lerms, and conditions fKllamdlnio
by tha Bargaining Agent, for any set or differfKIl subscrib8r 1eV9ls
specifiad by the Bargaining Agent so long as none of tha subllf;ribf1r
levels are greatar /han lhe aggfflgata numb8r of MVPD subscriber'S
served by the enlire mBmbership of tha Bargaining Agent.

2. ~ negotiations it1vo/ving Bargaining Agerrls fail to produce a
mutually acceptable sal ofprices, terms, and conditions for Coverod
Programming, an aggriavad BargainingAgant shall have the samB
rights to submit e dispula over the prices., terms, and conditions or
carriage for Coverad Programming to commercial arbitration as an
MVPD, pursuant to lhe rules oullined in Condflion II.C.1 (under the
commercial artJi/ralion condition above), with the following addltionai
rules:
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a. An IJfJ¢evad Batr;aining Agent wiltl members wflo are not bound
by ltIe prices, temIs and oonditiOlls entered inlo by the Bargaining
Agent and Comcast-NBCU shall prasoor final affers 10 ltIa atbifmlrx
rewd on aach dispured sel ofsubscliber lave/s spocified by ltIa
Bargaining Agoot so Ian9 as nona 0' lha subscriber leve/s are
grea1ar ltIan /he aggmgala number ofMVPD subsaibllfs served by
lha anlVa membership af ltIa Bargaining Agent. FIX each set of
differonl subscliber lave/s, Iha atbitralDf will cOOOSEt tha final affer af
Iha piNfy ItIElI most cIoIJ9X ap/Xoximares Iha fair mar/(ef value of Iha
CwerW Programming.'

DilJeusslon:

The pl1N'ious propDiSal addressed concems w~h smaller MVPDs obtaining

carriage of Covered NBC Slabons ard Covered RSNs. The "Bargaining Agenr

proposals address Comcast-NBCU·s posl-ccmbinaUon ability to increase prices for

carriage olCoverecl National Cable Networks by 5lTlalier MVPDs. It is important to

nole that the lenn "B8rgainif"lQ ~eflt" indudes the National Cable Television

Cooperative (NCTC), as cvrrendy organized and as it operales. BecalJ8e NcTc

already bargains on bahalJ 01 smaller MVPDsto access national cable network5, the

implementation of the ACA's proposal is relatively straightforward, In addition, ~

pennits MVPDs to join together in other ways, indueling for the purpose of negotiating

sif"lQle or multiple agreements lor all or any programming, and employing an

individual or enb"ty as an agent to bargain on its behalfwilh Comcast-NBCU, and

such individual or agent al900 'NOuld be considered a Bargaining Agent.

The ACA propo5&1 atrengthens the ability of Bargaining ~ents (ard thus

smaller MVPDs) to regotiale programming fees on behalfofits members in Iwo

'" The ~dual ~<;e!j. (...rm~, ~nd rnnditie-'lS altre agreenloot entered into by the Bargaining Agent's
membel$ ";11 \1'100 be delennined U)'the aggregsba (JJmll8r at MVPO aubsaitlers althe Bargaining
P-.Jenl's memtlersll'llll $l,ItlsequenllY optlnlO lhe agreement

"
~ARooply
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important ways. First,!he N:;A', proposal require!> COmcasl-NBCU to negotiate in

good tarth with a Bergaining Agent. This meanslhat Comcasl-NBCU cannot refuse

to negotiate with a Bargaining Agent. In addiUon, it must makEt an after to a

Bargaining Agent even if the agent's membe~ life not bound by the agreement, lind

such offer must be for "any set ofdifferent sub&aiber levels specified by the

Bargaining agent."

Second, the ACA's proposal ghtes a BargainirJg PoJenl the ability, just like any

MVPD, 10 request binding comrnerdal arbitration to resolve disputes oyer

programming ree5 lor Covered Programming. This means [hal the agent can ask for

arbitralion for any individual covered ne\'NOrk (e.g., a NBCU 0&0 or a RSN) or a

group 01 covered ne\'N011G (e.g., the block of NBCU cable ne\'NOrks) which il seeks to

negoti~ with Comcast-NBGU on behaK of a group of smaller MVPDs. In addition, in

an arnitl'alion proceeding, the Bargaining Agent and Comcast-NBCU shall provide

final offers on "each disputed set of sLlbscriber Ievel15ltlal could opt into the

agreement, as specified by ltle Bargaining Agent." The artlitratorwililhen select !he

final offer for each subscriber Ievellhat is dosestlo ltle fair market vlf,'ue for ltle

programming. FinaJlv, the aauel prices, terms, and conditions althe agreement

entered into by ltle Bargaining Agent's members will be determined by ltle aggregele

number ofsub5Clibers of ltle MVPDs (members) thatsubsequenl/y opt into Ihe

agreement.

d. Conditions Should RlIl'mein in Effect While Harms
arv Likely to Occ:ur.
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Proposal:

Discussion:

These oonditio~ sMll ~ppJy to (;om(;~st-NBCU for nine yea~,

regardless of ",11!~1MIr, during this period, <Iny SUI/ute Of

regula/kxJ fef9fflnr::ed in ~InY CXJfldition, irK;1uding lh6 progrlJm
<!(;(;6SS flJl9s, ilTlJ nof exIfJndfJd by lh6 Commission Of sr8
overl.um9d by !he CorJrls.

The ACA proposes thai its conditions remain in eRect for nine years 'le This

is based on severel factors. Firollte oompeUtive harms from the proposed

combination are significanL ard ex'!ensNe. aoo there Ie lillie likelihood that marKet

events by lhemselves will soon diminish the increased market power Comcast-NBCU

will obtain by the proposed combination. Second, curren! program calliage

agreements may not be negotiated for some time, and rates tand to ratchet-up as

subsequent agreements are negotiated. Thus. conditions need to remain in effect

through a series a/ renegotiation cycles. Finally, the ,6,pplicants have elreedy entered

inlo privetaly nego~ated agreements with other parties to the proceeding that have a

dUl'Btion of 7 years. 1"

IV. CONCLUSION.

This Reply is lhe third sel of lengthy and well-documented commenl5 the ACA

has ~Ied in this proceeding. In its initial comments, the ACA presented the significant

horizonlal and vertic:al harms lhatwould ensue from the proposed combination of

". The N:;A nates thai tte ct:rldibls adoj:l\OO j~ tte Adep,iel-TIme 'Namer-eomc:ast ,,"ox:eOOing
remain i~ efIed. for 6 years. (See ADelphia Order,l\>lpendix B.)

171 See Ex Patte l..elif!r ofMi::hael H. Harrmer, Coull,"",1 for Crmc:ast Caporati:m, and David H
SdOlTlOn, CwIlSO!l for NBC UnNersal, lro:.. 10 MarllIr>e H, 0<.>1lt1, ~ry, Fe<k!",,1 Crmmuni;.alil:;n:;
Cornrrission, MB DcdIet No.1 (1.56 (~Ied Aug, 6. 2010), &~d~ ""'l.-n&r'IIlI """ NBC T<ll&"';l!ion
Aflinall:$, ABC Television A!;sociall:$ Assoc.ilI!i:>n. CBS T~on~ Allllia\Il$ A580ci&lion, end
FBC Telellisioo AlliliElles AssociaIion).
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Corneas! and NBCU. This was supported by a detailed report from Professor

Rogerson on the economic ra~onale underiying such harrT16 and with empirical

evidence of the nature and magnitude oflhe harrT16. In N:;A's Response 10

Comments, it prasented and analyzed dOl;Umenls submitted 10 the Commi5!:1ion by

the Applicants to demonstrale that Corneasl and NBCU recognized lind unde~tood

the proposed combination would enable ttlem to obtain additional market power.

This Reply completes the ACA's presenlalion of ilB case: Ula Commission cannot

approve the proposed transaction without adopting sufticiendy robust and durable

conditions. In this Reply, the ACA and its ect>nom,c expert, P~r Rogerson, fif'6t

have rebutted the argumants prasented by the Applicants' ecanomislS, wtlich sought

10 demonstrate the proposed combinaijon raised little Of no compeliliYe concerns, It

is clear the horizontal and vertical harms are real and slgnifJeant Second, the ACA

sel forth a series of conditions - both genel1ll for ell MVPDs and specific for smaller

MVPDs - all of which are necessary to ameliorate these harms.

The proposed combination of Comeast and NBCU is a "big deal,' end a wide

swattJ of the industry and agreat many consumers will suffer grave harm if it is

epproved wi1t1oul 6ullit::ient relief. Consequently, the fJJ::;A intends 10 continue to

edvot::8te vigorously end pen:;istently for the Commission to adopt such relief. The

M;A recognizes and appreckates thaI the Commission 100 has laken a very serious

end rigorous approech 10 reviewing the proposed combination. It stands ready to

a1S5St the Commission in further enalyling the transaction and drafting appropriate

conditions.
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