3. Applicants’ Contentlon: Professor Rogerson used the wrong

parameler value for the share of subscribers leaving a competing

MVPD end switching to Comcast as opposed to soma other MVPD.

ACA Response: The Inilial Rogerson Report used the formula AP =o0dnf2p
calculate the fee increase Lhel @ MPWYD competing with Comeast would face due
the transaclion. AP denotea the per subscriber fee increase due 1o the transaction; d
Llhe shere of the customers that would leave the rival MVPD if it were unable to offer
lhe NBCU programming, a lhe share of these customers that would awitch to
Comcast, and 7 the per subscriber profit margin of Comeast  Prafessor Rogarson
inserted into tha formula pleusible values which yelded a fee increase of $.85 per
subscriber per month.*?

Tha primary issue Drs. Israel and Katz heve with Professor Rogerson’s
calculation is the value he used for the parameler a, the share of tha customers that
would switch to Comeast* In his initial report, Professor Rogerson used the same
procedure lo calculate the parameter a that Drs. Israsl end Kalz used in their initial
report eccompenying Lhe Application: custamers leaving an MVPD will be distributed
to other MVPDs according to thair relative markel sheres.*® In he IsrmelKalz Report,

while they maintain this approach is comect as it applies to cabfe overbuilders and

telephone companias, they argue, based on two pieces of evidence invalving the

dablors-in-possession), Assignors and Tronsforars, lo Comras! Corporabion (subradierias), Asegnoos
ard Trangloees; Comras! Corporsion, Transiar, o Time Wamar e, Trandbroe; Trme Warner Inc.,
Traosferey, io Comeast Corpovalion, Trensfares, Memorandum Opinion and Order, 21 FCC Red 8209,

{2008 Adeiphia Onder),
* Rogerson | st 2640,

" Drs 1srael and etz recommand elightly higher values for m and d than those used by Prolessor
Rexgerson, which woudld lead b a greeter degree of ham.

“ Rogerson | al 34.
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DBS provider DISH, that customers subscobing to a satellite providers 1end o switch
in lerge numbers on'y to another saiellte provider and, therefore, for DBS providers a
should be ane-thirg of the “market share” value.*
The ACA raises several concems with the Applicants' new value for a for DBS
providers:*’
1. The evidence pravided by the Applicants is limited and relies heavily on the
Applicants’ own reponted analysis of its own private deta, Thus, the
Commission should not rely on it if {1) il does not have a larger set of data and
{2) il does not obtain independenl verificalion of the proposed effect, such as
frem data from another major cable operator.
2. If aumtomers who subscribe to one DBS providar tond to switch to another
DAS provider, then il is equally plausible that the same occurs among wireline
MVPDs. Thus, if Comcast withheid programming from a cable overbuilder or
a lelephone company, it woukd receive a larger share of swilchers han the
relative market share method would suggest.
3. Even iFDrs. Israel and Kalz are comect, e predicted level of hamm from the
Raising Rivals' Costs effect would still dwar any possible projected benefits
from the reduced double marginalization effect. In other word, reducing the
eslimate of a $.85 per subscriber per month incraase in programming fees by
two-thirds yields a projected increase in programming fees of $.32 per

subscriber per month, This is approximately ten times greater han Ihe

% Oirs. larael and Katz provide no diala ko justify for the uss of one-thira of the “aarket share” value.
" Sea Rogerson & at 17-18.
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reduction in cost by the double marginalization elfect (assuming the switching

rate for Comcast is S8%).

4. Applicanis' Contention: Empincal analyeis does nol show that

previous vertical mergers have resulled in prce incraaeses for

programming to competing MVPDs.
ACA Response: In their repord, Drs. lsmel and Kalz seek to analyze the impact on
programming prices in four instances of vertical integration and disintegration:
Cablevision/Bravo (2002); Cox/Travel Channel (2007}, News Corp./DirecTV
inlegration {2004); and, News Corp /Direc TV disintegration (2008). They conclude
that “these data provide no suppart for the hypolhesis that vertical integration leeds to
higher equilibrium affiliats fees. ™ The ACA disagrees. As Professor Rogerson
discusses in the attached repart, the empirical analysis of Drs. Israel and Katz suffers
frem a seres of prmblems that undermine their ability o draw any conclusions, much
less the bold condusion that e.xperieﬁoe does not indicate that vertical integration

leads 10 higher prices for rival MVPDs:

{1) Results from Cablevision and Cox Instances are Inapt.

“The instances involving Cablevision and Cox are completely inappropniate to
use for this study... because the networks imvoived are national netwarks and
Cablevision and Cox both have extremety small subscriber shares on a
national level... Therefore, the raising rivals cost theory would suggest that
vertical inlegration of a national cable network with Cox or Cablevrsion would
have absolutely no effect on the fees it would charge io the other major
incumbent cable operators such as Comcast and Time Wamer and would
elso have an extremety modest effect on the fees it would charge the twa DBS
providers.™®

* |sraedietz Report, ] 80.
* Rogerson 1) al 20.
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{2) The Data Sel used in the News Com.-Direc IS ration insance is
Too Limited.

“‘Although Drs. Israel and Katz do not explicitly state the source of their pricing
data, they do explicitly state that the most recent year for which they have
pricing dala iz 2009 and that their data is annual. This means that they have
only one year of dala for post-transaction pricing - 2009. Furthermore, itis
typically the case thal programmers and MVPDs sign multi-year cantracts.
Therefore it may well be the case that many of the prices paid in 2009 wera
determined by comtracts signed prior to News Carp.'s spin off of DirecTv."*®

{3) The Data used in the News Corp.-DirecTV Integration is Unclear and
Potentially F! .

*Even for the one event that in pringpal might be able to provide useful
information, Drs. Israel and KAtz are not clear how they deal wath the issue of
iohg term contracts that extend over the Iransaction data. Given thal they
must have interpreted 2008 data as being post transaction data to be able o
include News Com.’s 2008 sale of DirecTV in their study, i seems likely thal
they interprated data in 2005 and later as being post ransaction data for News
Corp.'s 2004 purchase of DirecTV. Once again, 10 the extent that program
fees wene determined by longer term contracty that spanned the fransaction
date, we wauld not necessarily expect there to be much of an immediate
impact.”™"

{4) The Confrols used in News Corp.-DirecTV Integration Analysis are
Unknown and Potentially Flawed.

“Although | am confident that Drs. Israel and Katz wera likely able lo control
effectively for any general trends in netwark prices over the penad, | am much
less confident that they were able o conirol properly for issues such as age of
the network, quality changes to the network, entry or exit of netwaorks [hal
compete with the networks being studied, and how the networks were bundled
together. In a study wilh a large amount of data this may not be as important,
since ane might hope that some of randomness associated with uncontolled-
for events may simply wesh oul. Howewver, given that Drs. Israel and Katz
actually heve only one dala point thal appears to be a reasonable candidate
for lhem o study. the inability fo property control for other factors is an
extremely serious issue.”

* Rogersan Il at 21,
*' Rogerson |l at 21.
B Rogerson I at 21-22,
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4, Cahle overbullders provide significant competition, and
the Commission needs to account for harm ta them
causad by the proposed comblnation.

Professor Rogersan in Rogerson | demonsirafed Lhet cable cverbuiders
suffered the greatest harm caused by vertical integretion from the: proposed
combination.® Drs. Israel and Katz, however, believe because these overbuilders do
not have a large number of subscribers, concerns about harm fo them should be:
dismissed® The ACA strongly disagrees.

Forty ACA members ere cable overbuilders thal compete direclly with
Comcasl's cable systems, end their presence in many of these local merkets is
significant If they were no longer in buginess, customers would experience higher
prices, lower quality customer service, and fewer innovative products. Morecver,
even if the market share held by these overbuilders may be small, because Lhey have
already invested to consimuct extensive networks, they remain a conslanl threet o
enter (provide service) throughout a large area. [In olher worde, their “competitive
punch” is much greater their weight {cument subscribership) may indicate.

WOW! provides an example of valuable overbuilder competiion to Comcast
It pravides residential services o over 460,000 customers in five Midwest markets,
including 22 communitfes in the Chicago metro area, and 66 percent of its video
customers today are passed by Comeast, who il competes against in lllinois and

Michigan. To compete, it must provide excepticnal service, and MVFD customers

A Rogareon | at 40.
* leraslKatz Repord, n 100,
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have rated WOW the #1 Cable, Intemel and Phane provider in Consumer Reports
and have recognized it with 10 JD Powers awards in 7 years. **

In sum, while the Applicants’ may dismies the impartance of WOW! and other
cable averbuilders, ihe ham both the cable overbuilders ang their subscribers will
expenance because of the proposed combination is no less real lhan that
experianced by larger competing MVPDs. Further, the Commission has hngl
recognized the value of competition in the multichannel video dislribulion market and
encouraged enlry by competing MVPDs. The proposed combinalion,  approved
without appropriate condifions, will sel back 1his objective.

. THE COMMISSION SHOULD NOT APPROVE THE TRANSACTION

WITHOUT FIRST ENSURING THAT THE APPLICANTS ADOPT THE

FOLLOWING TARGETEO, ROBUST. AND DURABLE CONDITIONS,
WHICH WILL AMELIORATE THE COMPETITI'VE HARMS THAT

WOULD RESULT FROM THE PROPOSED COMEINATION.

A The Commissicn's standard of review and authority to
sdopt conditicns.

Under Section 310{d) of the Communications Act,* the Commission must find
that, on balance, the proposed lransfer of control of certain FCC licenses and

authonzations held by NBCU and Comcesl as parl of the proposed transaction will

* See, e.g. *J.0. Power and Associates Reports: Overall Satisfaction with Television Service Providers
Rebounds Due to Improvemems in Produc] Performance end Customer Senvice,” Fress Release, Od,
7, 2008, avalable al hitpibusinessceniar jdnowar. cominewsPressRelease aspn?ID=008718 (lasi
yisited Aug. 18, 2010); “J D). Power and Associstes Reports: Impravements in Perdormance and
Refiabiity Drive Ingease in Overall Customer Saticfaction with Residential Intemel Service Providers,”
Fress Release, Od. 28, 2000, avadable al

Mﬂg_@i@_ﬂpﬂmr m‘ru‘nmmeasRaleasa aspx?PID=2000238 {las visited Aug. 18, 2010,
and “J.D. Power and Assodates Reports: Cuslcmers Respond Positivety 23 Cable and Voice Providers
Laverage Wb Sies lo More Effedlively Adtress Customer Sarvica (ssues,” Press Redease, Sepl 10,
2008, avallabls et hito:fousinesscenter idoower. comirews/FressRelesse aspx? D=2008180 (lasl
viaited Aug. 19, 2010).

AT U.S.C. § 310(d).

25

ACA Raply
MB Dockel No. 10-56
Aupusl 18, 2010




serve the public inlerest, convenience, and necessity.™ As the ACA ataled in its
Comments, the Commission then employs a balancing test weighing any potential
public interest harms of the proposed transaction against any potential public interest
benefits.* In this case, the Applicants have failed to carry their burden of proving, by
a preponderance of tha evidenca, that tha proposed transaction, on balancas, will
serve tha public interast® As detailed in ACA's initiel comments and response lo
comments, the record in this proceeding discloses substantial public interest harms
for which there are no off-setting public interest benefits. 5

In such cases, the Commission’s public interest authority enables it to impose

and enfores namowly lailored, ransaction-specific conditions that ensure thal the

57 Section 310(d) of the Act, 47 U.S.C. § 310(d), requires that the Commission consider applications for
transfer of Title Il licenses under the same standand g3 if the proposed fransferee were applying for
licenses directly under Section 308 of the Act, 47 ULS.C. § 30B. See. e.g.. In fhe Mafier of Applicalions
for Consont o the Transfer of Cortrol of Licenses, XM Salefiite Radic Holdings inc., Transferor, To
Sirius Satelile Radio Inc., Transteres, MB Dockel No. 07-57, Mermorandum Opinion and Order, 23
FCC Rod 12348, 12363, 1130 (2008) {*XM-Sirius Order™y; I the Maiter of News Corp. and DIRECTV
Group, inc. and Liberly Media Corp. for Authorily fo Transfer Cortral, 23 FCC Red 3266, 3276, [ 22
{2008) {*Libarty Madia-DIRECTV Order’); Adelphia Crder, ] 23; In the Mafler of SBC Comm. Inc. and
ATET Corp. Applications for Approval of Transfer of Contral, 20 FCC Red 18290, 18300, 1 16 {2005)
{("SBC-AT&T Croer’); In the Matter of Verizon Comm., Inc. and ML, Inc. Applicalions for Approval of
Transfer of Confrod, 20 FCC Red 18433, 18443, 116 (2005) (* Verfzon-MCf Order'), In the Mafler of
Gareral Molors Corpovatfon and Hughes Electrorics Corporation, Transferors, and The News
Corporation Limited, Transferes, MB Bocket Mo. 03-124, Mamarandum Opinion and Ordar, 19 FCC
Red 473, 4835, 1] 18 (2004) ("Newsz Carp.-Hughes Crder). See afso In tha Maller of Sky Terra
Commuricalions, e, Transferor and Harbinger Capial Parioers Funds, Transterse Applications for
Conserd lo Travsfer of Canifrol of SkyTerra Subsidiary, LI C, 1B Docket No. 08- 184 at al., Mamorandum
Crimion and Order and Dedlarafory Ruling, DA 10-535, 10 (rel. Mar. 26, 2010} .

% ACA Initizl Comments at 5-6. Ses, e.g., XM-Sinius Croler, 23 FCC Red at 12364, 9] 30; Liborty Modia-
DIRECTV (rder, 23 FCC Red at 3277, 1 22; SBC-ATAT Order, 20 FCG Red a1 18300, § 16; Verizon-
MCf Order, 20 FCC Red al 18443, § 16; News Carp.-Hughes Ortler, 18 FCC Red at 483, 1) 15.

* Bws, e.g., XM-Sirius Order, 23 FOT Red at 12364, 1 30; Liberty Mecia-DIRECTV Order, 23 FCC Red
at 3277 122, SBC-ATAT Grdar, 20 FCC Red at 18300, ) 16; VerizornMC! Order, 20 FCC Red at
18443 1 16; in the Mafler of Appiication of , Commurdcalions Corporalion (a Nevada Caorporation),
General Mofors Corporation, and Hughes Flecirorics Gorporation fDalawara Corporalions)
{Transfarors) and EchaSfar Commuricalions Corporation {3 Dalaware Corporalion) (Transferea), C5
Docket Mo. (1-348, Hearing Designation Order, 17 FCC Rod 20558, 20574, 1 25 (2002) ("EchoSiar-
DirecTV Crder).

* ACA, (nitial Comments al 8-37- ACA Response Comments al 2-23.
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public inlerest is served by the transaction ®! In contrast, to the analysis underiaken
by the anldrusl enfarcement agencies, the Commission's public interest authority
enables it to rely upon its exlensive regulatory and enforcement experience in crafting
and enforcing conditions 1o ensure that the ransachion will yield overall public interest
benefits.* In the past, the Commission has imposed conditions o remedy harms
that arise from transactions involving license fransfers that are related 1o the
Commission's responsibilities under the Act and related statutes ™

For the reasons explained above, the proposed ComcastyNBCU transaction
threatens significant public interesl harms Lhal am nol cutweighed by the projected
public interest benefits of the combinalion. Aceerdingly, unless the Applicants
sufficiently address these threatened hamms, the Commission must coneider the
impesiticn of conditions Lo ensure thal the transaction will be, on balance, consistent
wilh the public inleresL.  Unfortunately, as the ACA demonstrates in the following
section, the condilions proposed so far by the Applicants fall far short of this standard.

B. A revigw of the flaws with the Applicants' proposed
condiions.

The Applicants effectively admit that the proposed combination raises

anticompelilive concems, but they contend that the existing program access

& Soe, e.g.. XM-Sinus Oraar, 23 FCC Rod al 123686, 7 33; Libany Medis-CIRECTY Ordsr, 23 FCC Red
al 4278, 1 26.

© See, 8. XM-Sirs Crder, 23 FCC Red al 12366, 1 33; Libeny Medis-HREC TV Qrder, 23 FCC Red
al 3378 1] 26 News Carp -Hughes Order, 18 FCC Red at 477, 1 5; see alen Schure Commumiealions,
inc v FOC, 982 F.2d 1043, 1048 (Fih Clr. 1802) {discussing Commission’s authority to trade off
reducion in competiion for increase in diversity in enfarding pubfic imeresl standarg).

! Sea, ag., Libery Media NRECTV Order, 23 FCC Red at 3279 1 26; SBC-AT&T Order, 20 FCC Red
al 18303, 1 19; Vernmn-MGf Grder, 20 FCC Red al 16445, 11 18,
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regulations are a sufficient remedy.* The ACA disagrees. In its initial comments, the
ACA provided a lengthy discussion on the many flaws with the conditions proposed
by the Applicante.®® Firsi, the Applicants propose no conditions whatsoever to
address the horizontal harms demonsirated by the ACA inits flings. |n addition,
neither the Applicants’ pmoposed voluntary conditions nor he process of resolving
disputes through arbitration — a requiremeni imposed by the FCC in previous
transactions with vertical compelilve harms — is an adequate remedy - particulary
for smaller and medium-sized operatora. The Applicants’ suggestion that the
program access rules, even when extended to refransmission consent negotiabons.
are adequate to ensure fair dealings are unpersuasive because ihese regulations
place na resfricion on quanlity discounts, provide no automatic nght to continued
carriage of programming during the pendency of & complaint, cannot address
arbitrary intemal iransfer pricing, and may not apply 1o online distnbution ol
programming. Moreover, binding arbitration has proven not 1o be a cost-efleclive
option for smaller and medium-sized operators.

Because the conditions proposed by the Applicants are so patently
inadequate, the task now falls to the Commiission. As discussed above, the
Commission has both the authority and abligation o nol approve the transaclion
without first adopting conditions sufficient to pratect the public imterest. In the next
secion, the ACA, discusser the strenglhs and wesaknessas in condilions adopted as

par of two previpus Commiasion license lransfer approvals. The ACA then builds

™ Appiication el 116-117.
55 ACA inflal Comments ol 37-47.
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upon this analysis and proposes conditions that are sufficient o address the harms
that would ensue if the Comcast-NBCLU) transection is epproved.
C. Conditions imposed hy the Commission in the past areg

insufficisnt, standing alone, to remedy the likely
horizontal and verlical harms of this transaction.

Comcast and MBCU come before the Commission seeking approval of
license transfers nacassary to effectuale an unprecedented combination of
progremming and dislribulion assets. The ACA has demonstrated that the
transeclion will create both horizontal and vertical competitive harms. Below, ACA
demonsirates the need for the Commission 1o improve and go beyond remedies
previously ulilized to combat the delelerous effecis of enhanced post-transaction
market power.

1. News Corp.-Hughes and Adelphla-Time Warner-Comcast
conditions targeted only vertical harms.

Previous transactions reviewed by the Commission involving MVPDs have not
ineluded the honzontal combination af programming asseats, with the result that there
is no Commission precedent on how to condition such licanse transfers (o avoid or
lessen such harms. To the extent the Cammission has addressed harms arising
from the honzontal combination of lelecommunications companies, it has employed
structural remedies, such as divestiture of asaets, fo ensure that the transaclion
minimizes the possibility of harm while preserving the overall benehts, il any, to the

public.®

® Son, e.g, In the Matler of Applicalions of Ceficn Parinership divl Verirnn Wirsloss and Atlartis

Haldings L1 G for Cansant io Transfer Conlad of Licensas, Authorzatfons, and Spediim Managor and

De Facio Transfor Leasing Amangements, Mameorandum Opinion and Order and Declarainny Raking,
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In cases where the Commission has previously addressed verlical harms
arising from Lhe combination of video programming assets with video distribution
systems, it has relied principally on a combination of extending the reach of the
program access rules to cover non-satellite cable programming networks and
providing an option to take camiage disputes involving “must have” programming to
commercial arbitration to establish fair market value for camiage when market
negotiations fail to produce an acceptable agreement between Lhe parties.®”

In the Nsws Corp.-Hughes Croer, lhe Commission feund Lhat bolh the
program access rules and the applicant’s proposed program eccess commitmeant
were insufficient, slanding elone, I prelact against harms ansing from News Corp.'s
enhanced incentive and ability post-fransaction to use its market power in the market
for RSNs and local broadcast stations (both O&Cs and any local affiliate on whose
behalf the broadcaster negatiates retransmigsion consent) to raise prices charged o
competing MVPDs for programming. The Commiesion therefore condilioned its
approval of the transaction on compliance with a series of safeguards, including
mandatory arbitration of cammiage disputes.

The Commimssion found subslanlial evidence mat compalitive and consumer
harms would fikely resuil from Lhe increase in News Corp's ability o leverage its
market power wilh respacl to both regional sporis networks and local broadcast

television stations once it acquired DirecTV.®?

23 FCC Red 17 444 {2008) (requiring thet Verizon VWireless dives| business units ang assodated
licensas and authorizaticns in 105 marksts).

T See News Corp.-Hughas Crdsr, T 175-78, 218-21; see afso Adelphie Ordsr, TN 155-83.

B News Corp.-Hughas Crder, 1) 366.
a0
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Spedficatly, with respect to RSNs, the Commission found that the pnmary
public interest hamm likely 1o follow the combination of News Corp's RSN
programming assels and DirecTV's nationwide distribution platform “is the
competitive harm el an scross-the-board MVPD price increase resulting from News
Com.'s ability to extrect renls or other unfair camiage concessions from MVEDs for
camage of RSN programming.”®® Neither the existing progrem access rules nar the
applicants' proposed safeguards, according to the Commission, would be sufficient to
protecl against these harms “because they were not intended to regulate or address
the level of rates per s8."""

Similarly, with reaped {o broadceasl television, the Commission found that
substantial public interest herms woukd ficw from News Corp.’s enhanced ppsl-
transaction market power ta “exiract more compensaticn for its broadcast station
signals fom competing MVPDs than it could reasonably expect to achieve absent the
transaclion.””! Absent remedial action, the Commission found that *. . . News Corp.'s
Lise of market power to extracl artificially high levels of compensation from MVPD
rivals, or ather camiage concessions, could make rival MVPDs less viable oplions for
consumers, 1hus limiting conaumer chaice."™

To remedy these harms, the Commission created a mechanism, available at
the option of any aggrieved MVPD, to demand neutral resolulion of carriage disputes

through commerdal arbxtration. The Commission postulaled that the availability of

“ Mewy Corp.-Hughes Order, 1172,
" News Corp.-Hughes Qrder, 1 162,
! News Carp -Hughes Crder, 1 200,
™ News Corp.-Hughes Ordsr, 1 208,
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commercial arbitration would provide a “usefu! backstop™ mechanism to prevent New
Corp. from exercising its increased market power to force rival MVYPDs 1o either adopt
inordinate affiliate fee increases for access to RSN programming, broadcast station
signa!s, and/or other unwanted programming concessions or potentially cede critical
content to Lheir mos| powerful MVPD competitor, DirecTV."? The commerciel
arbitration remedy was intended fo restore, to the degree possible, the pre-
ransaction “balance of terror® between upstream programming suppliers and their
downstream disiributors by providing a “fair and neutral’ mechanism by which
disputants could quickly resolve camage disputes thal had reached an impasse.™

In addition, Lhe Commigsion extended coverage of the nen-discriminatory
access provisions of he program access rules ic any broadcast slation thet News
Corp. owns and operates, or on whose behalf it negotiates retransmission consent.
Te further temper increases in News Corp.'s market power arising from the
franeaction and prolect Lhe public interest in continued access 1o local broadcast
stations camied by their MVPD as perl of Lheir package of video progremming
services, the Commission extended the goed faith and exclusivity requirements of the
Satellite Home Viewer Improvement Act of 1995 for as long as its program access
rules are in effect ™

In theory, the arbitralion remedy would parmil MVPDs Lo demand commercial

arbitration when they are unable lo come Lo a negotiated “fair” price for the

P News Corp -Hughes Ordar, P 173, 180.

™ Nows Corp.-Hughes Order, 220

™ pub. L 106-113, 113 Stat 1801, 1501A-526 In 1501A-545 (Nav. 29, 1668) (' SHVIA™,
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programming.”® The gosl, as stated by the Cammission, was “to push the parties
toward agreement priar i 8 complele breakdown in negoliations. Final offer
arbitration has the attractive “ability © induce two sides lo reach their own agreement,
lest they risk the possibility that a relatively axtrerne offer of the other side may be
selected by the arbitrator.”™"’

To help achieve this geal, the Commission specified thal the final offers for
RSNs be submitted to the arbitrator in the formn of a contract for camage of the
programming thal mey not indude any provision to camy any videc programming
networks or any other sarvice.™® For agreements involving retranamission of the
broadcast signal, the final offers may nol include any provision b carmy any video
programming networks ar any ather sarvics othar than the broadcast signal ™

To further temper increased market power post-fransaction, the Commisgion
imposad a pair of standstill camage requirements. That is, News Carp. was
prehibited from “deautherizing” camage of an RSN affer an MVPD has chasan lo
avail itsell of the arbitration condition,® and required to allow conlinued
retranamiasior af the broadcast stafion signal under the same terrns and conditions
of the expired contract upon receiving notice of intertion to submit a dispute to

arbitraton 1

™ News Corp.-+ugies Order, 1 175.

™ Nows Corp.-Hughes Order, T174.

™ News Corp.-Hughes Order, T177.

™ News Corp.-Hughes Order, 222,

® News Corp.-Hughes Order sl § 175

¥ Nows Carp.-Hughes Order sl § 221.
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The Commission later employed a similar set of remedies extending program
access rules and imposing a commarcial arbitration remedy for RSNs in its approvals
of tha license transfers incident to the Adalphia-Time Wamer-Comcast transaction.®
The Commiseion found that the transaction was likely to resultin a ﬁubﬁc interest
harm based on the ability of the applicants o impose uniform price iIncraases on
camiage of RSN programming; that thesa price increases woulkd harm consumers of
existing MVPDs and deter compelitive entry by new MVPD competitors; and that the
program access rules do not afford a i'en'hedy for allegations of competitive harm due
to uniform price increases.®

Accordingly, the Commission imposed a condition based on a combination of
the requirements of the program access rule and commercial arbitration, modeled on
the News Ceorp.-Hughes remedy, primarily to “constrain Comcast's and Time
Wamer's ebility to increase rates for RSN programming uniformly or otherwise
disadvantega rival MVPDs via anlicompetitiva *fe.trateginez:"..“‘i"1 The Commission also
found that, in addition to temparing across-tha-board price increases through
enhanced bargaining power, the conditions would “provide protection, if necessary,
against “skealth discimination,” permanenl foreclesure, and temporary loreclosure. 38

Comcasl and Time Wamer were prohibited, infer afia, from offering any RSN
on an exclusive basis to any MVPD, regardlass of maans of dalivery, and that

cariage ba offered on a non-exdusiva basis and on nondiscriminatory terms and

"2 Adalphis Order st 156-63, Appendix B.
% Adalphis Crdur, T 155.
& Adalphia Order, T 156.
® Adefphts Ordur, 1 160.
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conditions under the requirements of the program access rules, regardiess of the
means of program delivery. ® Aggrieved MVPDs were given the right to bring
program access complaints againsl Comecast and Time Wamer or their covered
RSNs using the procedures set forth in the Commission’s program access rukes.®’
Similar to the News Corp.-Hughes arbitration remedy, caniage of RSN programming
was o conlinue on the terms and conditions of the expired affiliation agreement
during the pendency of the arbilration proceeding and the final offer made lo the
arbitrator must be for standalong camage of the RSN and no other programming or
service.™

In summary, to temper the ability of vertically-integrated programming
prowiders post-ransaciion to raise rates above the level they would have been able to
command pre-ransaction, the Commission hes conditioned s license transfer
approvals by extending the reach of its program access rules; created a commercial
arbdration ramedy: imposed sfandstll provisions ensuring cemege during the
pendency of the dispute resolution mechanism; and required that final offers
presented to the arbitrator in “basebell arbitralion” be in the: form of contracts for
sland-alone camage of the affected programming — RSNs and local broadcast station

signals. In addifion, as discussed below, certain provisions wera made for small

cable systemns.

™ Adeiphia Orver. 1] 1968, Appendix B.
B Adelahiz Grder, 1] 156.
® Acteiprig Qrder, Appendix B.
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While these remedies were clearly necessary in order for the Commission fo
hnd, on balance, thal it wes in the *public interest” to approve the license fransfars
attendant upon these transactions, the remedies themselves have proven insufficient
in praciice to cure the harms for small and mid-sized MVPDs.

2. ACA has demonstrated that neither the program access

rules nor arbitration, standing alone, provide sdequate
remedias for the harm of this transection.

While the Commission's goals in extending the program access rules to cover
broadcast programming and establishing a commerdal arbitration remedy 10 address
fransaction-specific compelitive and consumer harmns resulting from increased
verlical market power were well-intended, for small and mid-sized MVPDs they have
fallen fer short of a cure.

First, bacause, as discussed above, the News Corp.-Hughes and ﬁu:_lelphia—
Time Wamer-Comcast transactions did not involve significant horizontal effects, the
remedies discussed above do not address the substantial horizontal harms the
combination of Comcast and NBCU programming assets will visit upon MVPDs in
affected markets. That said, the Commission has extensive experience in
addressing horizontal harms arising from mergers and acquisitions and either
rejecting proposed transactions or impoesing siringent conditions, usually slructural
remedies. For example, in the proposed combination of Dish and DirecTV, the
Commission effectively rejected {by setting the petition for haaring) the horizontal
combination of multichannel video programming distribution assets finding:

Based on the record before us, we find thal Applicants have not met their

burden of demonstrating that approval of the Application is in the public
interesl. As discussed more fully below, we are concemed that ownership of
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all satellites in the ful-CONUS orbital locabions by one enlty, New EchoStar,

could likely undemnine our goals of increased and fair competition in the

provision of OBS service...Accorgingly, pursuant 1o Section 30%{e} of the

Communications Act of 1934, as amended (the "Communicaticns Act’ or the

“Act"}, we hereby designate Lhe Application for hearing.

Several years later, in reviewing the proposed acquisition of BellSouth by
ATE&T, the Commission found thal lhe horizontal overlap in the local private line
market was of sufficient concem - “likely to have an anticompetitive effect” — that il
approved the fransaclion only after accepting AT&T's commitment to divest assats
The Commission alsa hes emplayed the divestiture remedy on numerous occasions
Iz address borizontal harmes arising from mengers in the mebile radic {cellular)
industry.”’ Thus, the Commission has demonstrated its understanding Lhat
transactions producing senious horzontal hemms warrant the imposition of robust
relief.

Second, as ACA has demonslrated, the program access rnules are inadequale

o deal with discrimination sinca it permits price differentials based on more than the

® EchoStar-Direc TV Ordsr, T3,

* In the Matter of AT&T Inc. and BellSouth Corporation Application for Transfer of Contro,
Memorandum Opinicn and Order, 22 FCC Red 5662, 5664, 1 3 (2007) {The record indicates Lhat, in a
small numbar of bulldings in the BellSouth inregion tenmitory where ATET and BellSouth eré the ordy
camiers with direct connections, and where other competitive entry is unlikely. the merger is likely 10
have an articompetiive effed on Lhe markel, lor Type | wholessla specisl access services. We turiiver
find, however, AT&T's voluniary commitment to divest at least sight fiber strands in thé form of Br-year
IRe for thess two-o-one buildings where entry is unlikely [i0] adeguately rermetties |ai¢] Fede potrtial
narms.”).

! in the Matter of Applications of AT&T Inc. and Centennial Communications Corp. For Consent fo
Trensfer Conirol of Licenses, Authorizations, and Spectrum | easing Arangements, Memorandum
Opinion and Order, 24 FCC Red 13,045, § 2 (2000) ([Tjhe proposed ransaction mises competition
ibawe because i would resull in the combination of overlapping AT&T ardd Centeninial mobile
communications coverage and sanvices in varicue local areas. | Accordingly, we requine divestituce of
Cantannial's wireléss operations in these areas_ . .").
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cosl of delivery.® The problem is compounded, as ACA wrote in its comments, by
{he lack of “publicly available systematic data about the degree of volume discounts
in the marketplace,” rendering lhe progrem access nules difficult to enforce.® As
ACA explainad:

A vartically integrated programmer will always have a
“volume-ralatizd” juslifiication to charge smallar compalilors
discriminatory prices by claiming benafils atiributable o
differences in the number of subscribers served. In
practice, the Commission has rarely reached a finding that
enticompetitive price discrimination has occurred in
instances when a larger vertically integrated programmer
charges its affilialed MVPD lower pricas {han a smellar rival
MVPD. The ACA is aware of only two such decisions, one
in 1997 end one in 1528, and in neither case nor in other
orders has the Commission explicitly described the
approsch that it would teke to dealing with this problem.
Since Comcasl is the largest MVYPD in the nation, and
vastly larger than any ACA member, the program access
nules will be particularly ineffeclive in preventing the
combined entity from charging high discriminatery pricas to
ils MVPD competitors.™

Moreover, as ACA and its economic expert Professor Rogerson have also
found, even if the program access rules are extended to refransmission consent
regotiations, “io the extent that program aceess rules allow Comeasli to charge
higher prices 1o MYPDs smaller than itsalf, program eccess rules will place no

restriction at all on the retransmission consent prices that Comcast will be able o

% ACA Initial Comments el 38-40; Roperson | 5t 4144, Professor Rogerson aksa describes this s the
“‘cpantity decounts probiem” in Rogerson 1. See also Rogerson 1) et 38,

* ACA Initial Comments el 30.

# ACA Initial Comments al 3840 (footnoles ormitted).
3a
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charge its nivals’ in the six DMAs where there is both an NBC Q&0 and where
Comeasl is the mosl significant cable operator.™®

In addition, ACA has demonstraled thal lhe program access rules will fail o
prevent Comcast-NBCL from raising ils rival MVPDs' rates by simply chamging ilself
supra-competitive prices.®

Professor Rogerson finds that "vertically integrated firms
who wish to charge high discriminalory prices to rival
MVPDs may ba able o do so withoul viclating program
access rules simply by raising the intermal transfer price
they charge themselves to the same high level, and then
instrucling their downslraam divisions to conlinue o
purchase the integraled programming ai the artficially high
internal transfer price.*

Thus, while the rules serve the edmirable function of prohibiting exclusive
program access agreements and preventing vertically integrated cable programming
networks from discriminating agains! unaffilized MvPOs in the prices, terms and
condilions of program access, they do nat, as the Commigsion itself has recognized,
address the question of price level. ® As ACA has concluded, unlesa these well-
known shoricomings of the program access are adequately addressed, they cannot
pravide redress for the harms of the Comcast-NBCL combination.

Third, arbilralion has proven Loo costy for small MVPDs (even with a

bargaining agent provision). The Commission recognized the parlicular nisk of supra-

* AC A Init! Cormmentts at 40 {quoiing Rogerson | at 44).
™ AGA Initiat Comments &t 42-43,
¥ ACA Initel Comments &t 42 {guoiing Rogerson | &t 48).

® See AL Intiel Comments at 42-43 (ciing News Corp.-Hughes Order, T 170. 211; Adelphia Crfer,
| RELIR .
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competitive RSN and refransmission consent prices being extracted from small and
medium-sized MVPDs, and the relative inability of such MVPDs to bear the cosls of
commercial arbitration due to smaller subscriber base and finangal resources in the
News Corp.-Hughes Order.™ in the hape of ensuring thal il provided all MVPDs a
useful procedure, the Commission specified thal an MVPD meeting the definition of
"small cable company” could choose 10 eppoint a bergaining agent to bargain
colleclively an its behalf in nagotiating carmiage of RSNs, the designated collective
bargaining agent was give all the rights and respensibiities granted an MVYPD in the
arbitration conditions.

Additionally, the Commission recognized that tha “costs of ambitration may
overwhelm MVPDs with fewer than 5000 subscnbers, thereby providing them wilh
Ittle relief from the hamms associated with this transaction. For such syslems, News
Corp. was requined o either elecl “must carry” status or negotiate retransmission
consent for its owned and operaled stationa without any requirements for cash
compensation or camiage of programming other than the broadcast signal 1°°

Unforfunately, in ACA's expenence, the costs of arbifralion not only
overwhelm small MYPDs with 5000 or fewer subscribers, as the Commission
accurately predicled, they have in facl overwhelmed the tility of this remedy for
MVPOs aven with far greater subscriber levels. Colleen Abdoulah, Presideni and

Chief Executive Officer of WOW!, emphasized this peint in her February 4, 2010

® Nows Corp-Hughes Crder, 1§ 178, 220, 223,
' News Corp.-Hughes Order. ] 224.
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testimony before the Senate Commitlee on Antitrust, Compefition Policy and
Consumer Rights:

WOWI! considered using the arbilration process imposed on Comcast in
the: Adelphia decision b delermined the cost of 1he process was likely
lo exceed $1 million, lake one yaar or longer, and require key personnel
1o ke large amounts of tme from thair regulsr jobs. In other words,
the costs of using arbitration were going to be close enough to the exira
price Comcast was going to charge us in the first place. Instead, we
had no choice but to "eal’ an enormous rate increase to cemy
Comcest's RSN. In effect, the pro%ram access process has essentially
given us a right without a remedy.

In the attached declaration, Rober Gessner, President of Massillon Cable
TV, "2 putiresses this conclusion in his discussion of tha high cosl of his company’s
arbilration with Fox over camiage of Fox Sports Chio, which began in 2005 and is skl
nnt.mmpleteiy resolved.

When all costs of the arbifration are considered, Massillon spent
approximately $1,000,000 from the date of the arbitration request (October
2008) through the present day. This amount does not include the
consideralion oul-of-pocket costs {induding lraval expanses) incurred by
Massillon and substantial lime and resources spenl by Massillon management
and employees Lo participale in the diapute and arbitration process.’

Mr. Gessner goes on to state that “Fox was intent on...using its ‘deep pockets’ to

make a small cable oparator ‘ary uncle.™'™

' Teslimony of Calleen Abdoulsh, President and Chief Executive Offce, WOW!, Board Member,
American Cable Association, Before the Senale Committee on Antitrust, Compelition Policy and
Consumer Rights, The ComcastNBC Universal Merger Wha! does the Future Hold for Competition
and Consumers?, Febmuary 4, 2010, &l 8, avaiable & htipfudidany eenate gowipdf10-02-

04%20Abdoulah%20Testimony.pdf (last visiled Aug. 19, 2010).
1% Massilon Cable TV has approximately 40,000 subsaibers.

' Decdaration of Robert Gesaner, 1) 15, attached hereto as Attachment B (Gessner Declaration®).
'™ Gasaner Declaration, T 15.

41
ACA Reply

MB Dokt No. 10-56
Augusl 18, 2010



Nor has the arbitralion process been quick and efficient, as hoped by the
Commission. In fact, the opposite is the case. Mr. Gessnar vividly condudes aboul
Massillon's arbitration experience:

“In the final analysis, the arbitralion process was far different than any

expecations. Il was not a relatively straightforward process. It did nat live up

lo its potential as an expeditious and low-cost dispute resolution mechanism.

Rather, it proved that one party can frustrate the process o the point where it

i3 not feasibke for a smaller entity to remain engaged eithar for {ack of financial

resgurces or personal time. Large program entities may say Massillon has

'leamed its lesson’ bacause it would not be inclined to commil lo binding

arbitration again.”™™

Moregver, arbitratian has been of extremely limiled value even for bargaining
agents chosen by smaller MYPDs seeking (o avail themsehves of the collective
bargaining option the Commission has used in the past. In the News Corp.-Hughes
Crdey, the Commiasion apecified (i) that an MVPD meeting the definition of “small
cable company® under it rules “may choose to appoint a bargaining agenl lo bargain
collectively on its behall in negotiating for camiage” of both RSN and broadcast
station programming and (i) that the programmer may nof refuse fo negotiate
camiage of the covered programming such entity,'™ The designated collective
bargaining entity was also granted “all ihe nghls and responsibiliies granted” by the
arbitration conditions.'® In theory, permitting collective bargaining on bahal? of the
small operalors would “counter-balance the increase in News Corp. market power”

with respect o the covered programming. 1°®

'™ Gessner Declaration, 1 20.
'™ News Corp.+iughes Order, 1T 178, 223.
" News Corp.+Hughes Order, 11 178, 223,
"™ News Corp.-+Hughes Order, 1 178,
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These bargaining agent provisions proved to be of extremely limited value for
the small MVPDs' chosen bargaining representative, the Mational Cable Television
Cooperative {'NCTC"). NCTC is a buying cooperative that primarily negotiates
program carmiage agreements for national satellite cable programming netwarks on
behalf of 950 member companies. NCTC is nol farmally designated es an agent for
its membars, Nonathaless, NCTC effectively operates as a 'nmbinding agent” for
them. That is, NCTC negobates the rates, terms, and conditiorns of camiage
agreements with programmers, and it individual members may then opt into the
agreement. In practice, structural iimitations prevented NCTC from representing a
meaningful class of its members in arbitration for several reasons.

First, “collective bergaining” for camiage agreements does not woerk for non-
binding agents like NCTC, because it only exlends protection Ip ihe MVFDs thal are
bound by the terms of tha agreemeni while it is being negotiated, and, in the case of
a non-hinding agenl, thal number wili be zero, Because lhe'pn'czs for programming
are based on the number of subscribers tha MVPD brings to the table, NCTC cannot
get the best terms for its members unless all are considered "represented” even
lhough NCTC is not in a binding agent-principal relationship with Lhem for purposes
of the negoliation. Therefore, even if NCTC is bargaining on behalf of, for example,
80 MVPDs with 100,000 or more subscribers for camiage of a particular programming
network, the programmer s not ebligated i make an offer basad on the largest
number of subscribers who may benefil from ihe deal bul is free o ofler the relalively

higher rates lor a fr lower number ol subscribers.
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