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REPLY

Pursuant to the Public; Notice issued by the Federal Communications

Commission {'FCC' or "Commission"} in the above-captioned procaetlinll on Mard"t

16,2010,' !he American Cable A$$ocia~on ("J¥;;A"),2 by its allomeys, hereby files its

Reply to responses on the applications by Corneas! Corporation rComcasf),

General Electric Company rGE"l and NBC Universal ("NBCU") (hereinafter referred

10 joinl',y 36 the "Applicants") for consent to assign and transfer control af certain

1CommiWon 5",,115~nI on /vJ(:iir:aIions Fded by Comcast CapaIll'CIl, General EIedric
Company and NBC UnMnaI. Inc. 10 Assigtl and Transfer G<lflfrol ofFCC 1..i<:oos8s, Public Nalice. DA
10-457, MB Dodu!I No. 10-66 (rel Mar, 18, 201 OJ ("P~1c Nolice').

l The ACA ",pn:senls approximately 900 SIlI8II and medium-sized C'8ble1 companies serving mosdy
sma~er mllrMts ald rural areas 1h'ough0Ul 1M United States. ACA's membernhip Sno;lmpasses a
wide variety ofbusloesses-lamily-owned companies serving small towns and v~lages. mU~ipIe system
operalor3 sel\iing predominantly rurnl marMts in several sla\lls, end hundreds of companies in
between, TogBlhll(, these llOmpenes seIVe more than 7.6 million houssholds and busioe_. All
ACA members transad with C<:lmcasl, NBCU and their allillaleS Illr 'must have" cable and broadca~',

programming, and other P<lpula' md important vidoo~ngs.

,
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local broadcaststatklns end RSNs, and commercial arbitration for all programming.

The {>[;;A lhen proposes three critical measufll'O to ensure that smaller MVPDs can

effeclively empkJy these remedies. The follOWing summarizes !he key features of

these two integrated proposal$:

1. GenefJIl Remedies toAddress Incresses in Programming Prices

• The program access rules shall be applied to Comcast-NBCU's sail! 0'
ib broadcast stations and its ol:Iler programming regardless oflhe
means by which any of the progr<Imming is delivered 10 subsc:ribers
(e.g. online and mobill!)

• Comcasl-NBCU must sell e<lch NBC 0&0 and each Comcast RSN on
a stal'1d-alone basis to all MVPDs. This remedy will significanUy
de<ma5e lhe complexity and cost of commeltial arbitration, including
the proposed special commercial arbitration process for smaller
operators.

• Comcasl-N8CU is subject to a oommercial arbitration proooss to
ensure that it does nol sell programming - broadcast SlatiOl1li, RSNs.
and national cable netwof1<s - at a price that exceeds feirmarkal value.

2. Special Provisions to Ensure Remedies are Useful tOt SmlllIer MVPDs

• MVPDs wittllewerthan 125,000 MVPD subsCl'ibem in the relevant
markel cannot be ctlarged mora than 5% nigtler than the lowest Net
EflectM:! Rale ctlarged to other MVPOs for NBC 0&05 and Corncast
RSNs. To ensure transparency If,,d assist in enforcing this rigl1l
Comcasl·NBCU and Corneas! must ~Ie annual certification5

• To enable smlfller MVPOs to enforce their ability to access NBC O&Os
and Comcast RSNs at competitive fCIles, a reN, lower--cosl arbilrmion
process with an automatic rigllt of continued carriage is established.

• Comcas!-NBCU must negotiale in good mittl wiltl Bargaining Agenl'3,
lfnd lhese agen1'3 shall tllfYe comparable rigtrts to MVPDs 10 obtain
p'Ogramming from Comca5t-NBCU

F;nally, 10 ensure the remedies adequately address ttle tllfrms and reflect ttle

dynamic of the programming mal1o;et and ottler carriage agreemenl'3 entered into by

the ~plicants with other parties 10 the FCC's proceeding, ttley stlould remain in

effect for 9 yearn.

"



SUMMARY

From \he time the proposed combination of Comcasl and NBCU 'MIS

announCli!d some eight months ago, !he ACA has sought to precisely assess the

competitive harms and pr'lMde empirical evidenCli! as Iolheir nature and magMude

The ACA apprecia\e3 that the Commission too is conducting a very serious, lact

driven review. Mer all. the proposed combination is a "big deal," whose harmful

effects will be widespread and e~ensive,

This Reply filing represen15\he final part of the ACA's case thai willloul

sufficient relief, the COmmission cannot find the proposed combination is in the public

interest In i15 initial comments, lI1e ACA demonsl1ated thai the proposed transaction,

If consummated. wouk:l have significant deleterious horimntBl and vertical

competitive effects, In its July 21, 2010 filing responding In the initial comments, the

ACA, using documents submitted by the Applicants pursuant 10 the Commission's

direcll"''£! buttressed its arguments and the condusion that, if the proposed

combinatiDrl were permitted, significant competitive harms W'CIuld resull and the."ftlre

the transaction shouk:l not be approved absent enforceable conditions suffi[jent to

protect competition and consumer welfare, In this Reply, lhe ACA, relying on a new

report from its economic expert. Professor Vllilliam Rogel<lon, first addresses and

."buts arguments raised by !he Applicants and their ecooomists in their response to

comments. Second, the ACA, again using lhe Rogerson Report, sels forth proposed

conditions thallhe Applicants W'CIuld need to adopt to ameliorate the harms caused

by the proposed transaction, including by enabling smaller MVPDs In enforce any

rights provided in lhe remedies eill1er directly or through a bargaining agent

At its core, the ACA's remedies ensure lhal MVPDs - especially smaller

MVPDs - can call)' NBCU's broadcast stations. its cable networKs and Comcasl's

R$Ns al rates, tErms, and conditions reflecting pre_combination conditions. To

acl1ieve this aim, the ACA fil<lt proposes general measures most of which were e~her

used in or based upon previous Commission decisions. These measures, which

apply generally to all MVPOs, indude expanding lI1e ."acll of\he program access

rules 10 cover all programming sold by Comcast-NBCU and all platforms by whicll

MVPDs may distribute that programming, the stand-alone sale by Comcast-NBCU of
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spectrum licenses to a new limited liability company that would constitute a joint

ventlJre ofGE and Comcast ("JointVenture").3 The ACA explained in ils initial

comments that the proposed Iransaction, if consummated, would have signi~cant

delelerious horizontal and vertical competitive elfects.4 In ils July 21, 2010 flling

I<!sponding to the initial comments,l the ACAdemonslraled that documents

5ubmilled by the Applicants pursuant to the Commission's directive6 blJ\b'essed ils

arguments and the conclUsion \t1at, if the proposed combination were permitted,

significant competitive harms would result and therefore the transac~on should not be

approved absent enforceable conditions sufficient to protect competition and

consumer welfare. In thiS Reply, the ACA ralying on a nl!W report tom its economic

expert, Profe$sor William Rogerson,' first addresses and rebuts 8!yumenls raised by

3 In tile Mt1tIfJI rRAprkatmg oICcmc8s1 CoIporsOOn, Gwwal EJedri~Companyand NBC Un/'Jer1JaI,
Inc. Fa C<>ns&nllI> Assign Ucenees or T'lItlSIer Control rRL.ial_, ApplicatDns arid Public lmerest
StatelTlllnt (filed Jan, 26, 2010) ("~icatiool

, In Iha Marter ofApp/icaIions ofComcasI Copaall"", Gen<Jra/ El6dric Comp<lny, and NBC Un/'Jer1JaI,
In<;., If} Assign and Transfer Control ofFCC Uoof1S9ll. MB Dad<e1 No 1(1·56, Comments oftha
American Cable AssociaIion (filed June 21, 2010) rACA Initial Comments"). ACA's initial comments
induded e report from its economist, Professor W1liarn Rogerson, alllllyzing the nBlurs end elden! of
h<rizontel arid vertical harm that woukl resu~ !rum the proposOO oombination. 'MIlam P. Rogerson,
·Economic Analysis oflhe CompetiUve Harms of the Propo&ed Com::ast-NBCU Transaction: June 21,
2010 (Rogerson 1").

, In me MatterrRJlflplir;a6ans rRComcasI Cl:>"/lCf'8IJOn, Gensral EI8cIJi~ Company, andNBC UrVv<iInJeI.
Inc" to Assign and Tr"""fEr 0xJImI ofFCC Licanse-s, MB Dockel. No. 10--56,R~ II> Conmenls
rRlhe iImar1can Cable Associaioo (filed Jely 21, 2010) (AGA Response Comma""'").

, U!tler tom William T lel<.ll, Chief, Me:li3 Bureau, II> Mic.hael H. Hammer, Esquira, James H
Casserly, Esquire, Michael 0 HOJWiU. Esquire, Brien C, Bell, EsqUire, Wlnllie Fe" & G9113gh'" UP.
Coon8el for Comcaol C<>l'Oaoon. MB 00dtel11).56, May 21, 2010; l.eller from William T. lal<.ll, t.f£da
Bo..reau, II> Bryan N. Tramarrt Esquire. I<ennelh E. Satten, EsqL.irB, David H. SolO",""", Esquire, Nata~e
G. Roisman, Esquire. Wlllojnson Barloerl<nauer, llP, Counsel for NBC UniYBrMl, Inc, MEl DocI<9l No
10-56, May 21, 2010

, William P. Roget600 " ·A Fultoe' Ea>mmic Anal'j$is '" the Proposed Comcaat-NBCU Ttansec\joo,"
Aug, 19, 2010, aIlache:l he<elt> lOS AltactlrnentA (Rogereoo II),

2
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the Applicanl'3 and lheir economtsl'3 in lheir ret;ponse \0 comments.5 Second, ttle

ACA, agElln using Rogerson II, 6el! rorth proposed conditions that the Applicants

would need to adopt to ameliorate the harms caused by the proposed transaction.

These conditions, which operate as an integrated package, will protect consumers

from higher prices and the loss of programming thai otherwise would result from the

transaction.

I. A BRIEF REVIEW OF THE COMPETITIVE HARMS CAUSED BY THE
PROPOSED COMBINATION.

Horizontal Harm:9 The proposed combination creatl!'3 horizon\<ll compe~bve

concams because key programming assets nOYt' separately owned by NBCU and

Corneas! - NBCU's 10 Owned & Operated ("0&0") and affiliated broadc~t

television stations, its block of national cable programming and Comcasl's 9 Regional

Sport!i NetworXs ("RSNs") - will be joined posl-!rll.nsection. Moreover, tlese assets,

which are "must have" programming. are substitutes in Ihe sense lhallhe value 01

one networ1llo a multichannel video programming distributor rMVPD") is 10000r

condibonal on already call)'ing the other networ1l. Under standard economic theory,

if two different programmer1i own two different networ1ls (or blocks ofnetwol1<s) thai

each create market power, combined owner1ihip of both will generally creele

• In 100M_ of~sofCoo1cast Qxpc>r8Iion, GaIWlll EkK:ttfc Compar!y, and NBC Univer.JaJ,
Inc., 10 Assign 8fId Transfer CooJro/ ofFCC l.Icenses. MB Docket No. 10-56, Oppm;ili<m to Petition" 10
Dmy and Re6poose to Comments, Corneas! CClrporatioo, General EIec\Iic Company, NBC Univernal,
IrK:. (filed .My 21, 2Q1Q) ('Aj:lplicanls' Opposition"). The Applicants' Opposition ind<Jdes I\w exhibits
Exhib~ 1, Gregory L. Rooston, Ph.D, and Michael D, Topper, Ph.D, "The Proposed Comcast_NBCU
Transaction: Re"ponse to Comments and PetiIions Regarding Competitive Benefits and Advertising
Competition" (July 21, 2010); ..ro, Exhib~ 2, M<lfk Israel and Michael L. Katz, "EcOnomic Analysis oflhe
Proposed Corneast_NBCU-GE TrarJSaClion" (J....y 20, 201 0) ('lsraellKatz Report"),

• See ACA Initial Commenffi aI 111-25

3
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significant additional market power. That is what would occur from the proposed

combinaUon of NBCU's and Comeasrs programming assets, which would allow the

new JointVenture to charge much higher programming fees. These fee increases

will be substantially passed through to subscribers in the form of higher subscription

prices. In its prior comments, the ACA off\lred e";dence in support of this daim and

the magnitude of ltle harm.'o

The grealesllhrea\ of horin.mtal harm from th~ proposed combination OCOJrs

in regions of the counlJy served by an NBC 0&011 and a Comeas! RSN. In such

regions, NBCU's control over retransmission consenl fer the NBC broadcast signal

and control over its popular naUonal cable networks will be combined with Comcash

control over its RSN Appro:dmately 12,1% 01 all TV households in ltle United Sla\eli.

10 The rW3liImier.ioo mnserrt ""'rkeI. supplies the best 9Wllable evidence on lila etrecl tI combined
ownerehip or "",,~olll'l rrogramming rees. This is becaLlSe relransmlssloo ccnsarrt mark9ls ere local
and~ eo:lerJ! 10 -..tIm multiple Big 4 slalioos in the same market ara jointly .".."ad oroontrolleo:J varies
ft,Jm market to market. The available evidence euggests thai joirrt ccntrnI or~p of mlJliple Big 4
8llIlkIn:s In lila 8emfl OWl. can Increase relrlln8missioo oonsenl rees by 20% and passlbly ml.l:h more
Thill Iavel aEMcle the l!Tesh:lld lor harm in~ Hat2rJfllal Metger Gutde/Ines used by lila Oeper1m9Mt
of Juellc:e and the Federal Trade Commier.iOll.

The ACA's CCIfI()9fT1 aboLJI the eI!acls ofBig 4 collusiOllleadirJg to increased retransmission fees was
~y eenoed by the National Cable Telecommunications Association: "Permitting a broadcaster 10
negollale relransmlsslon consent On behalf of two stalions in a market .. ,Is likely to resul! In
COnSUmer harm ralher than the pro-competitive effidencies envisioned when LMAs were created.
A& Time warner Cable e>plains, "[bIY aggregating their market power and negotiating in tandem
inBlaad of in oorTlfletillon with one anolher, broadcaslefll can more easily raise the pnce of
ret'8rlE>miMlioll coos...,t and more effectively threaten to withhold their signals dunng
rJIlgtJliatiom: (Commenlll of lt1e National Cable TelecommunicationsASIiIQC1stion. MB Docket No, 09
1112, July 28, 201 O. aI 4)

" For pufJXlsss of assessirJg the ex\Irt <;I~rm snd dlsClJNllng remadies In th_ corrrnenta. the Ienn
"NBC 0&0" shall include NBC~ snd Openited troadcael tslevlaloo stalk.'s amenlly or in \he
MIlre .-.ad oroontrolled byCom~_NBCU arv:l sny other NBC local tslavlaloo aIIiIistE 00 WOOsa
behaK Comca5l-NBCU neg<Jliales relrnnsml",;on~ IIlllroomElr1l:l.

4
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spread over six dilJerent metropolitan areas, are located in DMAs with these

characleristcs. '2

The transaction also threatens horizontal hann in regiOrlS served by a

Corneasl RSN but not served by an NBC 0&0. In such regions, NBCU's corrtrol

over ils popular national cable networks will be combinoo with Cornea,,!'s cootrol over

its RSN, ~proximately 28% afTY households are localed in designated market

areas C'DMAs'1 with these characteristics. Therefore, regions contai.~ing at least

40% of all TV households are threatened with the horizontal harm tom this

transaction. The harm in fact may be even more widespread it the ~plicants swap

assets \0 aggregate programming in markets or lIthe Applicants are able to negotiate

on behalf of NBCU affiliales for retransmisSion fees 'l

Vertical Harm:" Vertical harm will arise ~om the proposed combirlStion when

the programming assets of NBCU are combined with Comcasl's O\Ynership oflhe

country's lal];lesl MVPD. This unior'l will increase Comcast-NBCU's ability to

command higher programming fees mm MVPDs that oompete with Comeas!. These

fee inrmases will be SUbstantially passed lt1rough te subscribers in lt1e form of higher

subscription lees.

"n- ar!l Chioa~o, IL, P,"~ad~a, PA, sa~ Fr8~cieco-Oaklan<i-sanJoee, CA, WBehinglcn, DC,
Mi"",i-Fo~ Laudor~'a. FL, and HartlIln:l and New Ha.en, CT,

" S8& AJ;A ResponSl1lo Comments at 1~ le (8 "review' ofth<> documents producOO by Applicants
da~ Ih!l\ In fad they raoc:ogniZ<llhE!re ill Sl.IblIlarl\ial overtap in thE! programming assets of
ComcaBl and NBCU, lhallh8y intend tQ sell these aseel8 in combiroalion 10 MVPDs and that thE!\' are
~l:eIy to add tQ~ 10 InO'll6SEllt1e I'4IIT1ber ofprogllmming over1aps, In other 1Wrds. Professor
RogSr&OIl'B &l\lilysOs shiJlJId be~asa OOIlIlsrvetlve assessment of thE! post4erlsac1ion behavior
in wt>;ch fh& App/icBnts p/etl1O Mg8ge end lila impad wdI behaoAor Is IIIwIy 10 /mite 011 MVPDs &rid
~ ') (8rnp1\88lSedded)

.. SooACA InlllBl CCrnmenle at 25-37.

5
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The economic theory underlying the ACA'5 analysis is as follows: So long as

the Joint Venture and Comeast are able 10 ooordinatetheir actions to ta~ advilrrlage

of opportunities 10 maximize their combined pro~ts. the JointVenlure and Corneas!

will collectively mak.e decisions 10 maximiore lt1eir combined profi5. Tire reasallhat

progremming fees will rise is bet:<lll5e lI1e Joint Venture will6eek to recoup through

its negotiations for programming lhe opportunity cosL of nol acquiring new customers

trom rival MVPDs II1rough lI1e permanent withholding of progrtlmming, Increases in

opportunity cos! have the same impact on programming lees as increases in direct

cost. In the absence 01 other infonnation, a standard and well-accapted practice in

economic theory is 10 predict lI1at the negotiated price between a buyer llrld \u:llier 'Nill

rise by hatfll1e amount of any cost inc~\Ise.

The impact althe transaction will be mO&t significant in DMAs seNed by an

NBC O&D where Comeast has a significanLpre6ence as the incumbent multichannel

video programming dislributor rMVPO'). IIpproximately 12% of aU TV hou6eholds in

lhe United States, spread (Nef 6ix metropolitan areas, are Iocalf'ld in such OMAs,

Which happen to be the aame markel'3 that will also aulfer the most significant

horizontal harm trom the transaction. Under plausible parameter values, the

retransmi5~ion oonsenl fees ct1arged by NBC O&OS will increase by approximelely

100% in these OMAs.

The transaction also WQuld have a significant impact on lhe ~a that lhe j~nt

venlure ct1arges for NBCU's nationEli cable netv./orXs. Under plausible parameter

valUes, lhe fees for lhis programming will increase by appro);imately 16-20% for large

6
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MVPDs who compete agaif'161 Comcast, such as DirecTV, DISH Networ1o:., Verizon's

FiGS service Bnd AT&Ts U-ver6e offering

Cable overtuilders will Ii!;w;:periance higher programming fee increases to !he

extenllhal Corneas! passes a high parr:enlage 01 their subscribers. Under plausible

parameter values, if Corneas! passes almosl all of an overbuilde(s customers, ils

retransmission consent fees will increase by 100% and its loes for NBCU's nabonal

cebla networks will increase by 44%. However, cable overtluilders will still

Iil;w;:perienca significanL price increases even ff the sham of their customers passed by

Corneasl drops 10 much more modesllevels. ACA has identifted 40 members wl'1o

are Corneas! rivals in all or some oflheir service areas.

II. THE APPLICANTS' AND THEIR ECONOMISTS DO NOT PROVIDE
COGENT ARGUMENTS TO COUNTER THE CONCLUSION THAT THE
PROPOSED COMBINATION WILL CAUSE SIGNIFICANT
HORIZONTAL AND VERTICAL HARMS.

Po. Horiz:ontal Harm.

1. Inlroduetlon.

In Rogerson I, Professor Rogeraon described how Itla horizontal combination

of NBCU and Comeas! programming networks would result in MVPDs paying higher

prices "so long as ltle netwol1ls are 6UbstilLJteS for one another in the weak sense that

the ~alue of one network ID an MVPD is lower conditional on already earrying Itle

atl1er netwol1l" 15 The economic rationale for this conclusion is that when

negotiations for NBCU ond Corneas! networks occur separately, each can only

" See Rogerson I at 4-5 for a 8Ummary altha horizoolaJ halTTlS, The NBCU and Conr.asl
prtll1aT1ming nelw:lrl<a can be 8Ubstitules even ~ S1Jbsaibers have Ii! strong prnlernnce to &bscrbe to
a MVPD !hat carries 00Ih nalwcr'rla,

7
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extract a limited share of !he pint profit rom adding the last networlc However, when

NBCU and Corneasl <;:Qmbine netwol1lS, lt1e)' will be able to extract \he full share of

the profit from adding the entire bundle, W1id'l will be greater then twice the surplus

from adding ju~llhe III!:!t network This result holds even if the NBCU and Corneast

programming networks are nol perfect or e-.oen relatively close to perfect substitutes

and are merely partial substilullls

Applicants' economists, Drs. Israel and Katz, attempt 10 rebut PrQfessor

Rogerson's analysis by making a series of daims Ihallhe NBCU and Comeast

programming ere not clo5e substitutes and that empirical evidence shows that

combining such networks does not raise prices. In the next section, the ACA, u\llng

ltle atteched report by Professor Rogerson. respOnds \0 eacll oflhese lIrguments.

2. The arguments of the Applicants do not undermine the
conclusion demonstrated by the ACA In Its initial
comments that horizontal harms will result from the
proposed combInation.

The Applieants' make five different arguments in attempijng to oounler the

ACA's conrJl.J&ion tMI!he combination of NBCU and Comeas! programming

networks will lead to significentiy increased prices for con6umers In each in6tance,

these shots fired by the Applicants either fall wide or 6hon (If tIleir marle Below the

ACA, relying on Rogerson II, discusses each ot the Applicants' arguments and shows

that they do not undermine the conclusion lhallhe proposed combination will result in

substanijal horizontal harms 10 MVPDs and Itleir subscribers
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1. Applicants' Contention: "A basic review of the content carried
suggests thai Corneasl's RSN's and NBC broadcast stations are not
likely 10 be close subslilule6."'6

ACA Response: Oro. Israel and Katz present a much too narrow view ofwhal

constitutes substilutability As PIQfe'.lsor Rogerson states, "To lhe extent lhat

Sub5Ulutability between netwo~s is caused simply by the faet that subsaibers value

in~tta5es in v(lriety at a decreasing rate, it is per1eclly possible end reasonable thai

two very different types of networks could be partial substilulell lor one another in the

sense Ihill!!he value of adding ooe of the two networks decreases conditional on the

other network already being carried"" In o!herwords, subscribers may pay $1 e:l\ra

to add either a sports or general entertainment network but, once one of those W(!fe

added - ard overall Vl'Iriety increased - subscribers would arty be willing to pay a

significant amount less than $1 to add the other network. Thus. CO!1lrary to the

.Applicants' daim, content aJone is not suffiden! to determine substitutability.

2. Applicants' Contention: "The Commission has previously found
that RSNs, broadcast networks, and national cable networks 'differ
significantly in their characteristics, focus, and subject mailer," and are
imperfect substitutes tIlet should be analyzed in separate
'c:alegories.'"'6

ACA Response: Drs. Israel and Kalz seem to be asking the Commission 10

conclude thaI because it has slated tIla! RSN programming differo significantly from

programming on otller netwol1ls, these other networks and the RSNs cannot be close

SUbstitutes. If that is the case, tile ACAbelieves they are overnlatingthe effect of the

,. 1!Iai!IIK1JIz RefXlrt, 11111

17 Rogerson II eI27-2B.

'"leraellKatzReporr, '11104.
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Commistiion's finding 116 it applie$lD Professor Rogerson's analysis. k; 6lated

above. 1m Professor Roge~n's resu~s ID hold, the netvvor1<s do not have to be

perfeel or m~iJr-per1ect substitUtes. Ramer, it is sufficient thelthe networks be partial

substitutes, and Il1e Commission's prev'llus slatements do not foreclose such a

finding.

3. Applicants' Contention: "The demographic profiles of the NBC
broadcast nelwol1l and the Corneast RSNs look nothing Ii~ ellt;h
o!her:19

ACA Responee: Just because demographic profiles of viewers on different I)'pes 01

networks may differ does no! necessarily mean that the networks afe not 5ubstilules.

First, even assuming the demographic profiles of two types ofnelworks di~r. a

subslanbal number of viewers may sUIi watdl both networks - and thus view the

netvvorks 8S partial SUbstitutes. Second, mosl households (the decision making entity

for procuring programming from a MVPDj have multiple VieM!fS with ditferent

demographic; profiles - an6 thus aven if individual viewe~ may only watc:h one type

aI nlJlworK, the overall household wlItc;hes both tyPe$ of networks, lliewing them a6

substitutes.

4. Appllc:ams' Contention: "The lr9nssction invo"-'es a relatively
small share a1television viewlng and will not subslanliElltj increase the
c:oncenlration aI broadc:asl Elnd cable networks c;ombined, or c;able
networks on their own."20

ACA Response: Drs. Israel and Katz base \tleir el'aminEltion aI c:oncentration in the

programming market on the share or total viewing hou~ that households devote-

,. IsraellKm>: Report, 11113.

" IsraeLt(alz Report, 11109.
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before and after the proposed combir'labon _olD watching all the networks produced

by a programmer. Using their \l.pproach, the shares are relatively low pre-

combination and do nat rise substllnUal1y post-combinalion, especially to !he levels

that normally oonetlm antitrust authorities, lNhile superficially plausible, Itlis

approad1, as Prorassor Rogerson sillies, "completely ignoreslhe Commission's CIWI1

de1ermination that C8bJla~n9 concentration ratios in this manner is nolll1e correc.t

way to assess the extent of markeL power in programming market5:21 For e)((lmple,

their approad1 runs counlar 10 the Commission's condusion thai programmers with

RSNs or local broadcast netwofks have signi~C8nlm\llilet power.

5. Applicants' Contention: An empirical analysis of the combination
of Fox's 0&05 and in. RSNs indicates that ·on average, joint
ownel"!>hip by New Corporation had no significant elJec1 on the level of
RSN affiliale fees...:.l1

ACA Respon&ll: The ACA does not disagree that the effeds of ltJe combination of

Fox's O&Os and RSNs wouk:t provide a good indication of ltJe poten~al harm5lhal

would resu~ from the combination proposed by ltJe Applicants However, beCQuse no

such evidence was available, the ACA presented the next best evidence - ltJe effeds

of combining mulUple Big 4 local broadcast slations -to make ltJe general point that

combined corrtrol of multiple neMiorts (especially "mlJSl ha\IEI" nelwofks) can lead 10

higher programming lees. Using mis e'.'idance, the ACAshowed mat prices from the

proposed combinOlUlXl would increase by 20% if root more_

" Rogeraon 1181 30

"'11l'llIIlI1Kst!. Report, 11124
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To dale, no one has atll!mpled to analyze the pricing effects of combining Fox

0&0s and RSN5. Profe~or Rogerson notes this is because there are "limitations in

!he amount and type of data available and the inherent impossibility of controlling for

other facto~ that might aned RSN fees."J For example, it is well-known lhallhe

attractiveness of a RSN can change dramatically if a sports team enters into or walks

away from a carriage agreement with the networll. In addi~on. the ownership of a

RSN may playa large role in determining prices, terms, and conditions and the type

of programming carried, lhe6e and olhervariables mllY be viewed as not that

significant - that is, important to comrol- if there are a very large number of events

However, rr the data set is limited, controlling for these unusual event::; 50 !hat the

results are credible becomes essential.

In their filing, Drs. Israel and Katz take on this daunting I1'I<IlIenge. They

gall1ered dala and then analyzed the pricing effects of the Fox's 0&0 ar'ld RSN

combinabons. From this work, they concluded there is no subslanliel effect, thai is,

wtlere combinations existed, prices did nol rise significantly.

The ftaws in the ampirical analysis conducted by Drs Israel ar'ld Katz are

r'lumerous arid eerious, and the C<::JmmiS$ion should not rely on its cor'lclusior'l. To

begin with, DIs. Israel and Katz have a limited data eel- "eleven Irar'lsactions" that

occurred between 2000 and 2009. Proles&or Rogerson, in Ihe attaclled report,

reviews each of these b1msactions.14 Firsl he finds Hul\. six of these lnI.nsactions ara

Zl Roger>lOO II HI 32.

,. Roger>IOO II HI 33-37.

"
ACAReply
MB Dool<el No, 10--56
AuQu.1 19. 2010



not suitable for analysis because Itley are based on a single post-transaction year of

dalBo an e5peclally troubling problem where most agreements betweel1 programmers

and MVPDs are mu~i-year deals:

The first thing to notice about this list of transactions is (hal sill. ollhe 1~1ed

eleven lransaclions all occurred in 2008 when Ne'MI Corp sold a number of
Fox 0&0s. Since Drs. Israel and Katz have annual ree dale from 1999-2009,
lt1is means lt1at they only have one posl-lJansaclion year 01 dOlls for RSN fees
for the5e six transactions. Furthennore, it is typi(;l'lily lhe case that
programmers and MVPDs sign multi-year agreements. Therefore it may well
be the case thai many oflhe RSN feel; peid in 2009 were determined by
contracts signed prior to New!> Corp.'s 5<lle of the Fox affiliates. Therefore, in
my judgment, these six IransacliCll'l:o '3hould not be included in the sludy,25

The remaining five transactions involve Fox pun::llasing a RSN. As disaJssed

above, a change in O'i\Inership by itself can have dlClma~c effects on the objectives,

operations, and content 01 -and, of course, C8.rriage tees chal"!led by - a RSN. One

of these five lranl>lilctions involved the purchase of Turner South, whid1 aired both

regional sport3 lind non-sports programming. Afle.r Fax's purchase, the RSN

changed progrllmming line-ups and carried only regional sports programming.

Another transaclion involved FDx Sports OhiD, which jusl after its purchasa by Fox in

2005 lost the rights 10 carry it5 anchor-tenant, the Cleveland Indians baseball games

It is likely that this occurrence led Fox 10 drop its prices, or, at the very leasl, refrain

from any increases. This in lLJm would greaUy affect the overall results ollne analysi~

by Drs Israel and Katz; yet, they did not control for il. As for the olher three events,

there may well have been uncontrolled-for events as well. In sum, Itleir empirical

study haslar 100 many problems for it to be considered reliable by the Commission,

" Rog~rnon II at 35.
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and thE' bl:!st available e.idence continues to be the ACA's submi56ion 01 price

increases ~ulli\1g tom the combina~on of Big 4 local lelevision 31BIDf1!I.

B. Vertical Harm.

1. Introduction.

Professor Rogernon's til1ll report set forth tI1e theory ofvertical harm that

arises from the proposed combination of CQmcaet and NBCU and then calculated the

extent of this harm. In essence, becilu~ the Joint Venb.ire will take account altha

lact lhalselling programming to MVPDs that compete with Corneasl will reduce

Comcesfs profits, lt1e combination of Comcasrs awnarship share oflhe Joint

V&rture and its ownership of its MVPDs assets would cause the Joint Venture to

bargain for higher programming feet; from MVPDs that compete wilh Corneas! and

these higher fees woold be 6ublinmtially passed through to subsaibel1l, increasirg

their fees~ ·RlIising Rival's Cosls" effect). Professor Rogelllon then cabJlated

that in regiCll15 With an NBCO 0&0, the expeeled increase in fees chElrged 10

competing MVPDs (DBS and telephone providei'll) for both relrarl5mission and for

caniage ofcable networ1<s would be appro~imately $.95 per subscriber per monlh.26

The Applicants' Opposition, relying on the IsraellKatz Report, seeks to refule

Professor Rogerl:ioo's analysis by contending:

1. "[1]1 would be inappropriate 10 consider the poI:MIial programmir.;;!-cosl

increaSe5that may arise because NBCU may internalize Comcasfs

profils...without also accounMg for programming costdecrease5 ft~Q from

.. For a~e lM!IbJiklB" whet<! C"""",sl passed 60% Clftha same hoo1ss, lha price llic ne wwld
be largar, S1.00 per !ilb;r.-ller~ ITIOI'lth.
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elTiciendes - notably the reduction in double marginalizabon -that will an&!:!

because Comeast, wI1ile paying the same price \0 NBCU for progl'almming as

detem1ined in arm's-Ienglh negotiation!>, will intErnalize NBC profils. Once

these ellidenc;es are incerporated, the net effect of the transaction on average

MVPD programming costs is negative."27

2. The "Raising Rival's Costs" approach used by Professor Rogerson "does

not predict how players will allocate the surplus generatad by !heir agreement"

and, in any even~ hfs calculation overstates lt1e likely effect.28

3. The Commission should not be cencemed if post-oombination!he Joint

Venlure raises programming fees for cable overbui,'ders since these providers

have an insignj~canl number of subsc:libers,""

In the following 5ec1ion3, the ACA USe6 Rogerson 1110 demonstrate the

fundamental ftaw5 in llle arguments propounded in the Applicants' Opposition and

the Israe~Ka12 Report

2. Contrary to the Applicants' claim, the reduction in
Comcast's costs post-combInation because of double
marginalization Is relatively Insignificant.

The Applicams contEncllhat dOIJol., marginalizabon exists pre-combina~on

because "allhoLlgh the marginal cost of N8CU when MVPDs disbibute progremrning

to an add~ional subscriber is typically near zero, N8CU l:;harge5 Corncas! (and other

" Applicsnt!l' Opposition 6114\}-150.

" Applicants' Opposition 61143-144.

" larn6l1Kelz Report. n.l00.
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MVPDs} a pre-subscriber price thul i3 above zero for most mils conlent.-3lJ They

then argue that double margirntlizabon will bEt reduced post-o:;Jmbnabon because "for

every dollar thai Corneas! pays to NBCU, itwill retain ownel1lhip of 51 cents through

its interest in NBCU" and !hat "these double marginalizlItion savir.gs represent II lrue

reduction in the ave-age oosl (across MVPDs) for NBCU programmirlg."l' finally.

they maintain thallhe reduction in costs as the result 01 double marginalization is so

great that \he price i~ses calculated by PrO~5Clr Rogerson are "swamped by Ihe

price affect& ollfansaction-related elficiel1cies::I:I

Wlile the Applicants' double milrginlllization analysis may atfirsl seem

appealing, Professor Rogerson demonstrates in Rogemon IIlt1at Ore, lereel and Katz

"make a grave error in economic reasoning thai results in II complalely hll....

concJusion:~~ Professor Rogerson does no! disagree that post-combination

Cornea!>l will operate as il its marginal cost of providing NBCU programming 1:0 its

eable subsaibem is zero. He. hClWeller, finds that Dm. Israel and Katz ignore in their

analysis the new opportunily CC6tthllt IInses \le(:ause the Joint Venture charges a

programming fee not only to Comeast but to all compeling MvPDs and that this entire

programming fee charged to compeGng MvPDs represents profil to the Joint

Venture. f':J a result, should Comcasllower Its subscription price slightly to attract

more customers, the JointVentura will lose these tees paid by other MvPDs and the

,., ISI"lli!I/KalZ Report at 150.

" Israel/KaIz Report at 151.

" IsraflW.alz Report at 152.

'" RDge""'" II '" B.
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atterKling pront,3oI Professor Rogerson shows (using $1.56 as a reasonably plausible

value for the cost of NBCU programming) thai when the new opportunity cost is taken

into account lt1e effect of reduced double marginaliza~on is minimal:J5

[I]f e is the switcher share for Corneasl, then this means thai e of the
customers thai il would allrael by 10000ring its price slightly would be
customers [hal switch from some other MVPD. This means that the
opportunity cost of ettracling a new customer is e x $1.56, because this
i5lhe amount of profit thai the vm1ically integrated 1irm will lose when it
attracts new ClI5tomers. Therefore a completE accounting of the ellec:ls
of vertical integration on the marginal cost to the combined entity of
serving new MVPD customers is as follows. First, because the
payment of Comeas! to the joint venture of $1 .56 is now simply a
transfer payment, the marginal cost goes down by $1.56. However,
second, because a of the rustomers that Comeast allrac:ls will be from
otI1er MVPDs, there is a new opportunity' cost of Bx $1.56 per
subscriber per monlt1. A decrease in cost of $1.56 combined wilt1 an
increase in cost ofax $1.56 yields a net decrease in cost of (1-B) x
$1.56. In parucular, ira is close to 1 [which should be expected since
most new cuslomers will be exis~ng MVPD customers], lt1en lt1e net
decrease in cost due to the double marginalization effectwill be dose to
O·

Even if lt1e share of new customers that are "swilchers" from competing MVPDs is

somewhat 100000r-that is, the value of Bis not 1but.9 -the cost reduction from

double marginalization would only be $.16 per subscriber per month. To provide

conteJd for this reduclion, Rogerson I fourKllt1at posl-combinalion, competing MVPDs

would see an increase of $.95 in lt1eir cosllo cany NBCU programming. Thus,

"" This is baaed 00 the perfectly reaeooable aeeunplion lhal, givan ltla lerge pen:entaga of MVPD
suOOClibers, almost all of the new customars S\01lc:h~ ol!lef MVPDs.

" For purposes of readirg the (ollowirg passage, Pn:lfessor R.ogeiwn dafiroes the"swi\l::t"er shere,"
den:>led by the paremeter e, as follc_. Suppose thai an MPIIO lowers ~s price sligrrtly in an ellenlpt to
alIrad new c:ustomers. Some of the new customers will be peoplev.t>:> swilc:h fronl some other MVPD
(the "S'MId1ers1 and some \Oill be people v.t>:> prerollS!y subscribed to no MVPD. The swild1er share,
ll, is dafined to be the share of new aJelomers that are "swilc:hers." Professor Rogersoo argJe8lhat the
S\01Lcner sham is likely very dose to 1.
.. Rogersoo II all O.
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contral)' ttl the daim of the Applicants, the harm from Ihe proposed combination

dwarfs the pLJla~VE beneflts,~7

3. Applicants' arguments do not lessen concerns that
Comcast·NBCU will raise- programming prices to riyal
MVPOs post-eombination.

The Applicants present a series of arguments in their attempllo undermine

the validity of the Raising Rivals' Costs approach used by Professor Rogerson 10

demonstrate thai post--combination Comea!>1 would raise the p!ices competing

MVPDs would pay for NBCU programming. The~A responds III each:

1. Applicants' Conlsntion: The benefits of double marginelizalion
can be achieved 'Nithout dose coordination and redistribulion of pr!tits
and thus couk1 occur 'Nith Comcast only holdirg 51% of the Joint
Venture. In contrast, the Raisinll Rivals' Costs approach requires
clo&(! coordination and redistribution of profits which wlll not occur
beeau&e of General Electric's inleres1 in Itle Joint Venture. J5

ACA Rell-ponse: First, as discussed above, the eflicrendes gained by double

margiNllizadon are minimal. ThUS, even ifComeas! fully inlemalized all of the

upstream profits, the elfet;ts ot double marginalization would nol give it suflicient

incentive 10 make signiflean~y different pricing decisions at the downstream level

" Th5 ACAalso not". t~ Professor Rogerson highights",,,,,,,,cr ooncem the Commission shluld
consider V:1 addressing 1tJe issue of doobl!! marginalization. rn n.17 In Rogerson II, he states: "I wol-ld
also likt> to raiIe ll'1e more minor rOnt that even iftha 19ducoed double marginalization effect was or lila
same order of magnitude as raising rivals' costs eIfecl this would &Lr, r>arentially create an iseua 01
concern for tha Catlmission In the markets that Comcasl sarvas, it .. ll""erally the dominant provider.
Any t""'saclion Ihat had Itle effect ofgiving Comcast a significant cost adval"ltaGe wer its oompetilofs
might threaten 10 ciillll eom""st's com~orsout of the markel entirely or at loost """""'n them
considerably, and thus damagecompetition ThUs, even if the effect of the Iralsacli<Jn _s 10 lower
Corncast's own costs and raise its rilta~' 0J8IlI by approximately the same afll()ll'l\. n,s not Bl all dear
\hat \he net effect on subscribers WO\Jd be minor. lfthe resuR of this was to driv~ eomceSll
OJmpelitors from !he market Of a1IB!1s1 oorl5ider3bly weaken them, the redLlClion in COmpattllOO might
uftimalely make tt profita~e for Comcasl to rai5e Itll own subscription prices."

'" Isrselitiatl:~, '1126.

18

N:;A Reply
MB Dod<eI. No 'o·~
AuguoI19,2010



Second, there are important classes ofefficienaies that can only be achieved by

clo6e coordinaUon and profit redi51ribu~on. Thus, !he ,lI,pplicants' cannot contend the

proposed combination will produce meaningful efflciendes if they do not also beliENe

!hey can and will act in concert.

2. Applicants' Contention The bargaining model used by Professor
Rogerson is 100 sty'liled <lind "cannot generate reliable:/redictions
about !he priaing effects of !he proposed transaction.'

ACA Response: While Drs. Israel and Kalz criticize the bargaining model, they also

admit that it 'commonly is used in academic 6etlings b:> derive basic inSights about

various types ofnegoUaUons." Moreover. Dr. KBIz found the bargaining model

sufficiently valuable 10 LISe as the basis of a papar he submi\lad b:> Ihe Commission

late last year to justity' a dients policy position.'" As Professor Rogerson notes,

"Almost all economic models are highly stylized, induding most of the game theoretic

models that provide the foundalion for modem industrial organization 1t1eory and !hat

playa key role in providing guidance for antitrust poliCY... land in derivingl basic

insights useful for policy analysis."~1 Finally, in its mosl recent review of a signilicant

vertical inlegralion, Ihe Adelphia-TIme Warner-ComcasllJansaction, the Commission

relied on a type of bargaining mOdel to analyze the vertical effectS.42

" IsraeVKatz ReflOrI, 1135. Soo also IsraellKalz ReflOrI, 111143-48,

" see In lila MalterofMediacom Communicalions CaJXWBtion v. Sinc:air Bro8dcasI Group, Inc..,
RelrarlBmioaioo Consent C<mplainl, CSR--6233--C, CSR--6234-M, Comments orComcas~ Submissioo
of Michael Katz, Jonathan Oruag, end Thereoa Sullivan, "An Eroruni: Analysis of CoosLI11sr Harm
From lheCun-ent Relransmlealon Coosen! Regime: NoI. 12, 2009 (filed Nov, 25, 2009),

"Rogereon II at 1~.

" In the MrtIterofAppliC81ions lor Cons!lflt 10 lheA~anau-- Transfsr ofConIro/ of/.io8nsJes
Ad6Iphia CrxTllT!IK1ir:aIions CaJXWBIion, (B11d 6l1bsidilrtls, deblon;-fn--posssssioo),A~ 10 71me
W8mer Cable Inc. (subsidiarias), As:si!lflE'9S; Ads/phia Communications Cot}x>raIion, (and subsidiBriBl;,

19

ACA Reply
Me Dodle! No. 11gi6
August 19. 2010




