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ociginal T"~1c VI l." Illey UQW ]r~"e ,j,a, Ih~ correcled rc,,,IIS, which haw ,ignific"nl coefficients

ohhe oppmil.- Si[:Jl. wnlinue L,' <upp0r1 the ;~me cunclusiun. As sialed in lhe August 13,2010.

leller from Mi~h,d H. H~mm"r, "))". braol "nd Ka!z hove infonned me Ihal they h~vc

,Iiscovered an .rr"" III Ihe ,,,dmg med ill I'ow ,wtL.lico.l. ~n~lY$is ami Lhal wITecling Illi' or",'

changc, Ihcir n"mon,,,l results bUI nul Ihei,· fund.,,"'nlal finding th.t appli~ali<Jnor' r'Qf.,;O'

Go"lsbee's leSI 10 CQr"~"-"" hch.v'f)r '"PPO"" lhe cunclumm lh~1 Ih~ in,ennv", \G engage in

anticnmpetitivc f,>r"" I~"un: "r" insigniflcJm."'

38) A, "~plan"lion fe" how Drs. Ii'rael and Kalz's conclusion could '~main un<>h;m,w:cd Ln Ihe ro'" of

CQmplelely CQnu-my evidence.. 'he Augu.\t I), 20 10, Jeller lrQffi Michael H. Homme' ".te!,

"Specifically 'he correcled rc",ll, e"ablish 'ha' - conlrolY IQ whal Ihe G"pl.,bee JCSt indicates

wou.I,Ilx: ~~""c<e,1 in Ihe presence ofanli-c"",pclilive inccnti 'os - lhen' i, n<'1 .' robust, siable

,c1~I,on,hir be""een rival MVPDs' share in a DMA and C"rn~asl', c.ma". r."e of ,Is own

"etw<>,k<' Th~ faNlhal eom:cting ~ mistake IhJI caused 87% orlhe ""'~J"\-'a1ioo,10) be dropp<d

[;-<Jrn lh" an,ly;is caused Ihe resulls to change i, nn reason to) view Lhe ""flcele,1 "",ulls as non

,obust or uus,able '; Similarly, differences wirh unweighled regression ""u)(s, which ,reaI all

lLeadeuJ, J< ~~u"l f~!lardkosof lhe numbcr Qf ronsumeIS seIVed toy mem, would not normaUy be

a ,c"'oJn ttl view thc w,ighted rc,ul!, as nQn-wbusI or "aSla"le .

.1ol) rn .'umm_ry, il'he Israel and KJlz siudy did nol con lain a coding ",jswk,. Lhis analy,is pursued by

C~m""" "Dwn e,uMIDiS!< wDuld have found lhal C~"'""-\\ ~ngag~; in s"ategic fmec!QSuI., WiIh

Ihe daL' poinling '" Ihe anli-cOmpel;l; vG GKrl~nal'<Jn [<.0, their prDpenS,1 y tQ cany meir own

nelw(,rk<.

40) In lheir second analysis, Drs. lsracl and Kat.'. u;c' ,j"a [rum W;lITen Communicalion.' Television

and Cable Fact/mol 10 repOrl lhc .\y.\lcm o,m,l"iu,h Qf c,ble opera'.Qrs]S "',deuce lhaI verlically

inlegraled MSOs have inc=",1 incenlives IQ m"~sl in d'onne] cap.clIy.... Th~ I;gurc bc.!.ow

,imply reproducc! Ihc data orDn;. Israel and K"II', Tab]e Vl.2 ir, g,.phie.] form "nJ !hows [I

]]" [I

"[".01 '"" K,lz" pOT,gmph 146.
" Th' "J"'rt;cul"ly Lrue bee,"", 0"< ""8h' ""...." "",n",ic dille",""" be""""" 'he oboe",lio", Lh" "'0"' 'elaine<!

l",o'owith ..1'0 .",~.) '"d 'n"," th., ~o", rt"'~ l,tI.,,,, wl'h no <cleo .n'..,.).
.. D". I"'el '"~ l\.Iu u"", U.. ~",·It.",,, eLl.. fo' thi' ,",I\"i, J,.,pile 'ncir coTlier "",eLU'"' 'hot F",,'IxxJi< d,.. I",e been

",how" '0 he """,h,I-I," wh<" compored wH" c,'m""', ,""m,1 "mag< Jat> an~ '0 ,,",,uld no' be "SC~ lbr 'he
analy'i' b"eJ 00 (,,,,,1.1><, (l'J'IlJ. ([mol ,oJ UL2" r".~,a~" 144)

., Vo,';c,lIy ;n"'b~"ct1 M~,-". ,~o~o or" T<m< W'rn" Cobl,. ~'""""". C,bJev;,;o". Co•. aro:lllngh' Ho"".
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"
42) In a final SCl ofana[ys.,. D,.. 1"",,1 "tid Katz argue Ihal Com.ca,t '!o"' not limit <,lfTiage of

unalfiliate<1 women' S Jnd 5pO'" ntlwo,b.« Tbi, is unconvincing evidence for a number of

reasons, but parTicularly ""'C&u<t D". hracl"1Id Ka(z's own data m,d e,nr,ric.1 framework show

'hal Corneasl does limil ~;"r;'gc 01 a( leas! one unJIILIialed women', n~,work and one una!lllia(ed

spons network.

4)) Fin;!, Dr>;. IS<Jel "nd KaI"'$ analysis combines 'pons "lid "'"men'., 'Ie"""'.<, S(I il is not possible

",,,eJ em (I,e evidc..'" in their '''pon (0 identify lhe sepilIille df""l<. Fu"h,,'lTIo,o, even ifone did

,phi ('"I 'PQrI, n"tw<,,~, D",_ Israel and Karl" analy,i, doc' no! ",Ie "ullhe e,,~lanal;on \Ioal

CommM mIght p",r", 10 own spons nelworks exaclly bco"u," [bose are lbe Lypes or network'

CO",C,,-,I .... ould 1i1o '0 "'.ny LO it, polL"lllial subs~rjben; in grealer nu",.beC""

<6 I\ltllo"~~ D,.,. 1,,,,<1 anoJ Katzen,ph"izc 'kol '''y "to 5NL "'>l"'"', ..,fin;lio" of"'omo"'sand ,port, net.."", lI",e'
,nd "-'12 "p''''S'''ph 1\O~ '~"Y in,"',," d<fm' "00"'"" p",;c.,"miog to ;"cl""" Co",,",," Tho Style N<l"·o,' ....J,i<h
SI<'L ""gon CaI""",;Z" as beioS ;" ,he a~, "nJ '""~""'''", ~<o,,'
Ito" pJI",,,,,,, 1.sn I.coml; n"'ract;ve.!Briefin~!loo~rr vN, "'"'~'N"...o,.rrofile.asl'" Id-2J], =""'~Augu, I J~ 20 10)

., 10 ".I.I;,jon 10 toe b"ic e'ble ",,,,,or. Vet,",. r-"""4" "" • ,,,,,,,,",,,1 ~Ii:>l;o o[iuto"", ill 'PO'lS n"wo,k"
,"",d;<lS ...kolly-owooO n<lworts: Come," Sron,No, (;L;'om,•• L:""",,",t Sp"~,N<t Mid-AII,nlie, (on,eo" Sport'Net
N<w Engl"".:!, Om"", SpomNcL North",,,". C","'" Sp""N" r~h,,,".dphia)anti Coma" ~P"""' :1-0,,'01'0"";
"'.'i~r;,y·ow"ed "e'..","· C,bl. Sport, Sou,.,,,, ond Con""t SpornNe' B,y 1\,..; 1..1[ "wo.,,"'~ ,n Tho M'n. -

P.~. I~
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44) Second, even if il were true Ihat Co",oa,1 d,>_, nu' clllTIr"l~ di,crimina,. ag,in" u,,,,rrll illcd

women', ami 'pons nelworks, il would n",,,,ean Cum"a" wuuld nu' h"o Ihe .bili'y "",I

incenlive IO limil carriage of rival bmino« nCwl pmg,.mming nClworks if Comc",1 were

affilialed wilh the rival. busincss nCW, n_lw~rk (NBC. Im.lee<l, il is ,,,",,,nable to concludc lha'

Comc",t', f"'eclosure bellavior would be cxpan,lo,1 in Ihe ca,e of business new, I'IOgramming

nelworks be"ulIse Cu",,,usl 's incenlives to prolec, Ihe slIpracOml'e,ilive morgin, a8So"iale<1 wilh

CNDC would be even ,>lnmgcr lhao ilS currenl in"enlives 10 prole,,' i" relalively less succe"ful

affilialed network'

4SJ Third, IQr Fuel TV, J SpOrt "etll.ork dedicaled 10 exlreme sporlS th"l mighl be consi,lered a rival 10

Versus (wlHell ,how" fOf ~~amrl~, ullimalc fighling .n<] professional hocke~), lhe same Rovi dala

and empiri~nl f,amc",..,.k lLoc:d by On;, lsrr,el and Kalz [I

]]" Ihe same Rovi dala ami empirical

]1" Thew dfoCI$.,.; ';.'","'lly "" predicled by foreclosure lheory and sugge'llhal Com~asl

hmi" c.mage uJ ,ivai, to il< aJ1ilu[~J ""works, with Ibe implicalion th't OJrncl\l;t would have

Ih~ ,,,illly .nd lIl"en,ive If> lim' I c.m"ge ofBl.oombe'll TV if OJmc",1 were afJ1lialed wilh

CNBC,.' w"uld 1>0 ,1>~ ".,0 unde, ,i)c propcose,1 T,.1nsaclion,

~(,) In \um",'TY, Dn;. Isr.cl and Kalz provide no credil>ie evide~ce lilal lhe le~dency GfCQmca;llu

IJvor ils own aHllialed networks (e,tablished above- [h"'ugh U",. I"ad and KJlz', own analysis)

would nOI load 10 lhc cxclll,ion of rival nelwork" Th,i,- d....r.d eLllpLfLC.I LralMcwnrk, in '''cL,

,uggc,l the opp",ile, i,e" Ihal Comcasl doe' limil carriage or ,i.'ai.' ,~ ill "m 1,,,le,1 uc,w~fk;, I, i,

consi"euI wilh fundamental economic logic, lhe emplrieal c,,,nomic~ 11l1.'131LLfC, a~<ilh. aL",lysi;

of Comeas!'s specific behavj~r lhal Corncasl wou1<1 hov< an m,·cn',ve I,> exclu<le r iV',,1 net works ;;

il favors it, Own a[{1liated uclworb,

MounlainW.,1 Sl"'''' NClwork, 'nd minority_owned o't"orl'" Com,," ~rM.,N" O;"~,, .nJ SporL,Nor N,,,, Yorl<,
(MOTX Reporr at p""'~..pk J~)

'"II
]]

"II
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]]

]]
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D. Comcast would have the incentive to pursue anti
competitive foreclosure strategies against Bloomberg TV

47) Lomr"l "gue> Lh" 'L would nOi have the in""nLivc 10 fored,>;;e rlv,1 bu,;ne" ne", rrugrdmming

ne''''wks ,u<l, •• Bk'om""rg TV upon acquiring conn-ol ofTNElC. Th'''' are four componen(s I.,

lhi ••lIpm1enr fI) Illal !he econolllic$ li(crature pru,-i(!cB n(> cvi,l<nce IhJl vertically inlegr.lI"1l

\1VPD< di,crllllln.," .g"n,( unaffiliaLcd genre progrJmmLng. (2) (ha( Ihe cvidcncc doc, nol

surrott 'n'i-compc(j(jve loreclosure by Comc",!. (~J Ih~' 'herc ;s insuffi~icn( eviden,., for (he

ex;s(ence oran amiu\Js( markel for 1V ~u\,"C" "OW, pru~ramming. and (4) Ihal ",y venieol

j<>reclosure "'odel used incorrecL v.)u", it'r (:',mcasr', rrofil margin and CNBC's rcvCnueS. I

have already rhoroughly rebulled (I) and \i) abo,~, ;h"w;ng Ihal Dn>, lsr"el and Katz's own

onalysis if performed correclly \s .\urricKnL I" Jebu' 'h<s< j.XIinlS, I rebm each of Lbo romainin~

Lwo argu",ents below.

0.1. TV business news programming is a relevant antitrust market

48) Comca,1 wnl<nd, Ihal I am n." "ble 10 offer any ~ompelonl cvidcnce '''rr~[[in~ I.he exiSl~,,~e ora

m,,,kol for 1 V bu"ness new, program",ing. The Opj.XI,ilion l"rther d.llm, Ih.-u Illy .,,,,1!"i.

examining th~ d.r,;;.,n, Qf <'uhk "rc'rulun; [0 calT)' Bloomberg TV and CNBC (on ,heir clIbk

headends) a' 3 fun''',,>n al lhe;r ~.vriage decisions of 'elaled networks COnnU' <peak 10 whether or

nollh~.y are ,ub.<I;IUI" 'nd ,1Iu. 'n 'he same onliLn,"L mark«. Ciring s""poning analy,is by OrB.

Israel and Katz, Ihey e~nelud" ,h., ,h~ ,",rIdalion in channel carriage deci<ion.\ ",-eveal, nolhing

abom wheth~r (.In.,urn",," ami adverti.." regard lhese nel work' a, ,,,l>..;tilulc8,,,51 'They faillo nole

Ihal lhc;r own expert, admi' COl1sumej~ and oj,·""i,;"" re~ard lh~>c ncLworks as SUbSlilule<" and

lhalthe conu'ibution made by an 'noly,i" of ~=i.,~e <lec";o,,s is Lu ~ain a greater underS'.n,ling of

wheille' di<lribmors reganllbe:;c nelworks as ,ubSi iL"le"

49) ~ur\h~nn,)re, this last ""nc!usion ,lemol1s(r.1les a fu"dollle",.1 I.ck (lI' underslonding of lhe namre

uf lh~ Muilrusl marko' delini'ion. Tho goal of mo,h' delinil iun, a, em""died for example in lhc

''''''''''cd SSNIP le$l, i" 10 asscs:> Lhe exlenllo WhlCh co,,,urne," would <Ub,.;luIC Hh<>uI<1 u

hyro'he\i~~1 monopoli" over a sel of producls (e.g. hUline"l new:> networks) "n,mp( (0 ,,;,e ;IS

pn"e.

50) This s"bslimhon can N d"""'l"< ind'rcct. In Lhe ca"" of;ndirect subslimlion, an MVPD would

rajse ilS priee in '-CBp<"'''' Il' an m"ea'" in (he cosl ofbu<ine's new" nelwurks. C,'lI..'lIlflerr wnld

r>.'spomllo Lh.,e priee me",.,... toy "wilching In another MYPO (>r Icaving Lhe m,rl<el In Ihe ,o,e

" Op~o,iJ;<," '1 p.170.

" 1"'01 'nJ K"z.' pa"~..ph 1,<,
'------------
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of dire"1 ,ubslilulion, lhe MYPD could dec,de nol (0 carry business ncw< nelworks in re'ponse W

Ihe price increase. 111i, could be Ihe opli",al deci.ion if relativdy fcw Consumers chose IO

purcha>l<' anolhcr MYPD producl or leave 'he markel due 10 Ihe absence of bll,ines. newS in Ihe

bundle, I considered bolh dire", ",'d irldirecl eITecl, in Ihe hypothetical monopoli'llcSIS I

condutlCd in my origin,,1 Rep')"-

0.1 1. Analysis of carriage decisions

'; ') .\n;dyw~ 'he com.ge Jed,i~n.; of o"ble opemlolS ,peaks direcily 10 Ihe dircel .ubSlillltion e1fecls

~."ril>e" above "'d LS IlllL; immedimely relevant 10 a merkel delieilio" "ealy,i,. How 10 interprel

'he formC,.",.;n such JrI a"al".<<<, II~ ....~,-~"t. i, ~ubllc. The best way to explain is wilh a" analogy.

52) Con,i']"" g,,,"e,y w>Tc. All items in ~ gro..:eJY siore are SUbslilule< in 'he sense Ihallhey aillak~

IIp 'helf 'pocr. Jlem, "ilh;n 'imLiM p",du", "alegor;e< are do'er ,ub~lilutes lO coch other lhan 10

prc>ducl. Ifll'lher r<llegorie,_ Bigger <{ore; drry more brand' wilhin" ea"'g"ry, bllilhal ,Ioes nol

m.." 'he b'OJ,d,~ n~' ,,,b~'il ",o~ fm one ,n,"hor. Smallcr slores, allhough lhey mighl <lill clll1"y

lWo l>r:-",d~ Df, "y, b,by lood, mighl ,leC1 10 ca".,. only one brand of, say, g,.,mul~,,,1 ,ug~r,

allh"ugl, Ihe". ,,,11 c""" Olher ,weeleners, This ..ys thM (loG d,,,, .ub,,(ilu'obiliry be[Ween

dille,on, l>r.nds or g..nulaltd sugar i, ,ulfJ,ienI 10 overe<>me 'he Lncen(lYe fQr Ihe "or. \{) "ffc,

more (hae one brand or lhat producl.

5,) Fur Ihc silualion describe,l above, one would expecl a probil JnJIHl< <uch a' l~e ono I pc,lorm ",

find a negalive coefficienl belween brand< of granulalc'<i <ugar_ but. pO,ili"" "'<lTIOI<"1 be""-e,,,

a panicular b"'nd or gronulaltd sugar and anolher ,weelener, S,,<b an 'll.lly,i, ",ighl aI,,, ..,.-e,1

pooitivt "ot!TJcicnlS belween bramls or baby food because in lhal co.. 'he inrenl iv' '" C"rry

mulliple brands when offering Ihal calegory mighl be <lronger th.n '~l' )~"cnti,'" lu .UbSli,ule

Thal doe' "01 mean that differcnl brood, (l[ baby food are nol sub,li"l\e' f~r one ano,h"r

j4) T;king 110;< analogy 10 [he caSe al haml, Ihe posilive "oeffi"ienIS lh", J lind be' ..... '"e bmin"~, new.;

network.l and gcetral now, networks do nol imply Ihallhese nelwork> >tt nol,.' «,me Itvol,

,"bstilu!,,,,," H does support lhe conolusion Ihal bll,ineS$ neW$ networh ore Ie"," 'Irong

,ub<rilUle, for gene..l new, nelwork.> Ih.nlhey am fOT ea"h olhcr, wh;"h s\lppom; my conclusion

rll" bu,ines< new, nelworh comprise a re[ovant an.lilru,1 mark"L."

Poge 16

" TIle find;"g of f"'S;t;.-, """rTi<"'"b h.' .... , "'"0''' '" "" ,"all'" ,"h " 'he ~roblt ,n,ly,i, I ~erlb"" i, llot
""""peeled beeo"'" ;, " <Are" JiUi,"" '0 """""I f'I' rt., dl",( 'l'tO< r", ,h;t l"gO[ ,y"ern, e,IT)' more of all l)'II<' of
~ro~r:m,n,i"g, As Com",' ,"".... ~.a<,,"J, i" DMA, w,r~ p"pYI.',,"" _,,' '-'<we" tOat [avo, "On,;" prosronlrn;ng.",
m,,'" h'ely "-' e'IT)' mulL,pl< ","",,'"

,. D,~ 1"",,1 'eJ Ko'" odmi' Ih,' bu,i"", n,-., "<'~ol1t,"may"" ,I",,, ,,,b,,ir,n,-, Lor on, a""'h,, tn,n [or ,orne o'he,
new, ne'wo'k'." (par"grar~ Ill) '" ,1..-. 1",,,1 """ "'ar,_ .. r''''.:.r'r~ L6!

-----------=:0;;
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55) Idtllly, lQ analy,c slIb,lillllJbilily, one would "'>n' I" 11.\ dl11I1nel CJpaCilie, and all othe, channels

cam.d. iln<lmnly J<sign CNBC to certain cable SySTtlI'., and thcn.l.et the cable s~stel1l decide

whelh~r '" Jl~'. 'J L~rry Bloomberg TV, In Ihe ablcnce ollhe obilit)' 1(1 ~on<luCl Lhat type of

expe"mGnl, the ,,,L-u,,'e magnitudo.1 of the effecTS aGIOSS channel' ,,~ of key importance. Iii,

cleO! f",m ,he negativc <u~m~ient.bel",un Bloomberg TV and ('NBC ". 'roy analysi, thJt ror

~"p.eity"consl[Jinedcabk "J"'ralQ"', the >lrong subSlirutability of th~ 1"0 n.'",urh is monger

II"", Ihe incerotive tu provide m~.~ netw<lrk, and mOre variet)' for bU"M>< new.\.

~hl Dr;. Isr.eI In,l Katz olIer [1"0 roaro"ion, in,'()lving CNBC and children's networks as ""am~le\

~emcL"In;tingIhe fundamen,al C'TOr of[myJmOlho<lQI~gy .." Neither is convincing. F;,~t.

ncnho, o,ample inclll~es Bloomberg TV and therd",.e nei,h~.. lo<l; any ability to ,peak I'" Ill~

,ubSlitlllal>iiit)' t>e(ween ('NBC and Bloomberg TV Se~"nd, the posilive eoellieienl Ihey "b,.in

in lbeir regr~",io~ ,"v"l, ing Disney Jnd Nickelodeon ii!u.'lr.I"" ooly lhJI Disney and Nickelodeon

are oflen eamed t"get"".. Much as leuding bmnUs of gwcery producl' are Or,O" ea"';ed logelher

(even in small ,t<>re,). ,he lill1icularly broad de.rnmd fQr rhese nctwori<s m<r-.ly ,ugge<l; thoy are

Wllikely to be m&rginal, even rOJ cJp"city-cQn",r~m"d systems.

57) Third. and most importanl, Iheir claim_, thM the negative weffieieru betwe"" CNBC .nd Teen

l'I;ek ,km,'aslr,11es some flaw in my 'n.ly,i, are b1Seless, Mucb as a grooery slore bcing shelf·

'p"e ,0nStroinL' may elcct not 10 e;my both ••econ.!. brand of17unu!Jl...J sligar and a third braml

ofbaby 'r,,,J, thi, <Ioes nol meJn Ihey are !lrorogcr ,ubstitn',~, IMn ""' ,he two gmnulated sugJm

58) To dcmunstrale Ihi, point, I fQIl,'w thc example pmvided by Om. I~,"d and Katz and add

chi.l.d",n', progmnllflmg \0 my previous analysis. The lable "dOl> ,"plie",<S my original resul,,·.,
and adds Iho,," .. tll> the chilnnel, pmpo;;ed by Llmcl ami K.LZ,' I also follow Or\. hrJel ,,,,.1 Kalz

in adding lhe number Dr ",,"lng cl"oncls carried, whieh only STrengthens Ihe ne!",live relaH"n,hip

between BJoomber~.nd CNBc.

Tabl. J: ProM Analysis 01 Bloomberg TV C.rriaij<' an Basic arod Expan~e~ Basic by Non-MSO.
Iroclu~lng Chll~r.n·s Nerwork.

Number of Analog Channels

Marx Rep<>r1 ITable 4)

Marginal Effects of Bloomberg TV
Carriag<r un Basic or E~pan~ed

Basic

E~pan<ledAnalysis

Marginal EIr"OIS of Bloomberg
TV Carriage on Basic or

E"Ilsnded Basic
0.003'··
ID.DOD\

" 1"-"" ,od K,,,,., l'I'",~",ph 159.

" uu< '" JiIT."n«, in ,~o .ge of ou' und"lyin~ d.Lo, 1"pi"", T'''' ~i<, (u"J by lm,l and KaI',) w;'h Ni<\ (,.~S "
Tm, !oIick was "Nich: Gam" '" Sp"O" (or !Ji,k GAS) In .,,11' :~01. I, ..", ",~I"ed in D"cn,b". 2UU7. I,; "Th' N"
which w" ""1.,,,1 by , r"," Niok" in Sopl,mocr 2009. (hlll" ...".n. ~"';r<U"·',<Wwi,iIT ",nNick. a<c",sed 1\0$"" IS
20 I0)
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CNBC on B or EB ·'J025'" ·1J.~31···

(0010) (o.o~a)

CNNonBorEB _0.014 0,014
ID041 ) (0.011)

Fox News on B or EB (j.07~··· 0.006
1~,012) (0,008)

MSNBC on B or EB 0,059'" 0.008
(~,015) (0.007)

Headline News on B or EB O,OJO'" -0.004
(0.010) (0.007)

Disney on B or EB ·0.003
(0.007)

rj,ckelodee>n on B Of EB -0.007
(0.013)

Nick Toons on B or EB 0.045
(0.063)

Toon Disney on B or EB ·0.010"
(0.005)

Ca~oon Network on B <lr EB -0.015"
(0,008)

Boomerang on El or EEl 0.022
(0,016)

GAS on B or EEl 0,089
(0,088)

NO! ,,,po~8d ar~ oo8fficienls for Ih& nelWorl<~

above on DEl and CNBC WOrl~ on DB

OM8Nabons 1,907 1.907
Ro~us1 standard errors in parentheses
••• p~0,01.·· p~0,05. ·p<0.1
Sample: Non-MSOs (1907 headends, 18.7 m hOlJ""hold'. ~.D'" uf hou~holdsin sample
have access to Bloomberg TV On Basic or Expanded Basic)

Source: 2007 TMS Data

59) A, ,hown in the lable above, lhe relalion belween CNBC and AI".)mO<:,-,: TV ",main> neg<ULve

ond ,ignillcam, Funhennorc, all othcrrdalion, wilh ba,ic.l.xp>nd.d b>.'i, n.,worh "'" ro<"i"c

or insignificrllll exccplthosc wilh Toon Disn•.y and Carmon N.lwor~. "UI ....n in the~o "".", 'he

coem"ient On CNBC i, more Ih"n Iwice as large." I'unhentlP.--.. while the efr""," oj' L"ltoun

Network and Toon Disney are only ,narginally significant. on••on 11')0<1 1he bypmhesi, Ihal

CNBC has anything more pOSilivc Ihan a ·1.6 pelCenlage poinl ,mpJ.' "" 'he p",ba",lll'" of
Bloomberg TV "anlage al 95% confidence levels,'"

" 11 i, m"<o than "'o-,nJ-a-h.lfI;m" 110 o'ocr negative ,;gn,flcan' coemden" 1",- ~'1';,"1 b,,-,ic. which "r< [o"nJ for CNBC
World, Fo, N""". T""n Di,=y, C,noon Network, and GAS. The", '" 1m "",'"",, ""we,"" as I am p'rti'nl..ly
'nte..."ed ;" Ihe choice, m'~. hy ",blo ,ySlom, fllC;ng c,p,c;1y oon''''''n''. The d'S;"'1 bask v,nabl", are ,"'gely
Illeluded '0 ,n,ure tl,e In,;,1 eX["lndoJ b..,ic cam,so v""bles do no' r<~e<1 [<IIIU"" or d;gl"l ",ic "'<tinge "" the
",ble ,y"orTl5 in 'ho "mvlc.

'" The "VI"" Iim;t on the 95% c""(ide"", ;nterv,1 of 'he ,,,,,,~i""' ,(("" or OIllC h",cloxvanJoJ b",i< cam.so on
Bloomhe's TV b,,;,loxpanoJoJ ""e cam,go " ·1 M

Page L'O
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60) Resulis are similar usjng carriage ofCNllC J.< 'he dtpcndonl v.r;abk a.\ well as induding all

offered basic and c'panded ba!ie netwo,ks In all "a>e', CNBC and Bloomberg are lhe mOll

,ignifieaol ,ub,lilule, [OJ' each other.

61) This augmented analy<is ,ngge,IS thO! allhough other networks may be marginal channels for

eapaeity-eon'lrained cable Ope,"IO". and lhus 'Ub'lilulable Wilh 1lI00mberg TV, lhe ,Icgree o[

SUb'lilUlabilily bell"'een dlO.e ch'lnnd.' i, not ncar.l.y a, ,trong w; Ihal belw...n L""NBC and

BloQmb~"Tg TV, Thul, "on'""y to d~im, by Dr>;, Israel and Kalz, Ihe aualysis clearly

,Iemumlral., lhe ,ub'lil"lability urTNBC and Bloomberg TV, which supports lhc oonel",ion Ihal

CNBC and BI"omberg TV l:>d,'n~,~ 'he samc anlilnlsl markel.

0.1.2. HypothetiC81 monopolist test

611 De"pil. Df>, R(>5SI~n ,ud Tupper LHLrtg 'he Drall Revised Hori70nilll \1crger G"idelines lor (he

prop""il;Dn Ih'" "i' i< cr;',iL~1 \<' ,h"". 'ha' a hypolheliea.l. monopolist or lhe candidate relevanl

ma'h't ,.'ould p"" 'he $$N1P '-cot," D",. brael and Katz crilicize my u.. oflhe SSNlP te't" Om.

1".01 .ml Koll Ip,170! funher org'll' tillL I U\Jpproprialely apply lIoe hYPolhClical monopoli,l le"l

10 an en"jronmenl who'" pm" .'0 d""mli",J lhrough bilateral bargaining.""

63) In Ihi.< ",cl,nn, I fl"" di.,cuss D,,;, Isrne1 amI Kalz·. misPQrtrny.1 of Ihe hypo(hetical monopGh."

10" pcrfOflllod in my origin~1 Report. llhen eXlend "'~' ilypo'helical monopGli.. 'eM", allow

bargaining belwt<:n networks and MVPD" which show, 11m Ihi' rosulL' io little changG;n tho

lhreshold swilching rale required and Ihus no ohange in lho (,)ndu,';!'-" that rV bU'lne", new.

programming;s a rclova~.l antitrust market

;,~) Drs. Israd and Kalz portray my analysis as suggeSiing Ilia' ".n)' ~roup "fnOlwork, 1m ,.hieh ~[

Iea'l i I )} of viewen; spend alleaS{ 1/5 of their viewing lim~ (,'n,'tilUI"~a rck"am

morki't:"" In faer, I suggesl no such thing, A, rae as Joan toll. 110,,, ,Imw I~i. ,liSioned poma,;,J

ofm)' analy,is in lbroe parts, Fi"'l, they pick oul ehe lhreshold ,"'iTc,hing rolt of i i 11 Thi,

is the lower bouml on lhe .hare ol'subseriber. rhal mu.,.wileh J." ".,ul1 Mllo,;n.': _II but,inc,"

news programming lhall calculale Msed on paeamclo", specili" I" bu"inc"" ncw. nelworks in

order ror a (1 }) b~ a hypolhelical price_,elting bU>ln<~" ne"". monOpOh'110 be

profilable. This busine.s news lhrcshold cannot, however, simpi)' bc "pplied 10 any arbirrary

grouping o[nelworks as suggeSTed by Drs. Israel and KaIZ. Secnnd, they imply lhat it woul,1

.':cne..~lly holll lor arni[rary groupings of nelworks lhallllore lllal 11 ») of suooeribcr' woul,1

'"' k"'''on 'nd Topper at p".graph ~".

'0 DB, 1",<1 aM Katz ront""d that a "andord SSNIP ",,' ;" ~h,c" • h,~(,'h"i,"1 monoP'Jli" comid"" ""ling ,n ;ncooased
~n<o;, in'r-I'",~n.,< f", .n, n",,'<' 'h" doe. "Q' ;n'ol.. ""•.",,,,·1,,,<--,, pa"ed 1"1'«. wn;,h indud" m",'
inlOrrnedi"....~-.l ~J<1,",' m.l1l,I,

" 1",eJ 'old K,,,-, " ,,""'~"'~~ 1~,

I':;ge 21
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sp<n<1 1/) 0' mo", Clr lilei' viewing Hm. walching Iho<e nClwork<. I'his ,"sull "geti" i, ,pecLlic Lc>

business ne"" i,e< ((Ie "3u"" <Ir,'wing lhe distribulion "fbusiness news vi.wing in Tobie 5 ~f my

"riginal R.p<>r1\

65) Third, Ih~\' imply Ih.1 .,uh,uiners "'lro spend 1/5 of Ihei, viewing lime w",ching Jny ntlWMk

woul,1 ,wilc'h if InJI nellVurk were no lunger available. A, I explicilly ,"ale in my originol Repun,

Ihis depend, ~n whtlher g,,~d ,u~~Ii'"o[Cs ",-~ available, A, DTh. lome! and K"z admil. bll,ine'$

new, nelw"rks are dose subslilUTes for each olher in lhe .ye. or "iewer> "nd Ic" do,," subslilUTes

wi'li olher ne,works." Thus, as I sugg~SI, l'n<: mLbhl c'pcd lh~1 ,"b,~riberswho spend 1/5 or

mn'" or lheir viewing: limc walehing busin." new, llligirl ,wild whe!\ faced with the ioss ofall

bL"ine"' ncws pwgmmmiug becouse lhe,. ~'" )wl d",. 'uh"i,u,e, ,,\ f~pl"ee lhallo",

wc>gramming." Tili,' i' nOllile ,'arne, as sugS-~>I«1 hy Dr>. i":I.i Jnd ~alz, as expecling IhaL

<uh,eriben; lo,ing a randomly sekele,1 n.lw~,k <>r ~""up or ''''' ""urks "'iLh Ihi' level of vicwing

",·""Id ,wiech, Il depends on wh<1her lhere e\j'le ,uflkit",ly cl{),~ ~"~,,iluleprogramming IO

Ill"! lbe suh;;criber's need'. I'm example, ir. ,ub"'ribcr walches cen'in programming for

e"'~flainlllem value, Ihcrc may he a vast an,y of ulh'" nelwDth Ih., ",n meellhal general

entenJinm.nl n.ed, whe,eas a subecriber w",ching ~usiness nCw! is likely doing so lo oblain a

sp.cific lYi,e of new, and infOI1llalion, I,'r ~xample rdaled IO mark.l op.nings OIl<! <!Q'ing." that

docs nOl h.<o d"j~ .\Ub.li'uto. ~m~ng mhe' n.lWOl'ks,

M) Drs. Israel anrl K,I, por1ray 'h< 1;";1 ,h~l business n.ws and news nelwork< are gr('upod 1J.,~,lher

by DES pn:",id."" "'dicJHllg a Ihw i!\ my argumenl, when il;, eomplelely con.i,lenl ",'irh my

vi.w Ihar TV bu,ine" no"'"! prJjJr.lmming "'p""enl, a ",1'Vanl onlillllsimarkel "uliin Ule largcr

TV news and ",fvnn.L;vn prol\"mmiLlg cal.gory, As described in Seclion 4. i. i "flh" f'r',p",ed

Revi'ed H,>n.,>nIJI Merger Guidelj,t«, "lhe Agencie< u"ually cvalualC merger>; '" Ihe ,malle"

rel.Vanl tllJrk<1 s.li,lym& tho hyp{)Lh"""a[ m.onOPO!i'lle,I."'" DTh, I".cl and K,IZ', ,,,ggeslion

lhal lhis sm_lbl "'lenni m~rk<l includes "cnrrenl nalional, inlen,alional, 'pNIS, Gnaneial and

we~thcr n.w, "ndlm infClI1llalion, and mber ,'iml ia. pro~"'mm;n~,,'j <1<)(:.\ n," Jullow lhe

GUld.lrnes and iguores lhe specific, oflhe TV huei"~" nOw, m~(k.l <i<>cribe<1 in my original

R~pc>n, h.re, and in Drs. I"ael and Kal•.'s Own rcpl'r1 '"

PO\l< ~,

-----

., 1,,,,,,1 ,,<I Kat,", p,,,,groph, 157, 167, .nd In.

~ I <>If" 'h< ''''' '''h,,," "f vi<"';n~" .~'oci"ed"'i'h m"<lin~ oJw Ln,...I>Old i i :' '" '''y L,' loelp l!o'o Au'honti"
, ..,I"". "'n"'her 'he {i { { 'h,."h"ltl i, Ii'ely 10 Ix mel Ii",."" " "&,,.OIy pm..;d" , """" inluit;"'e way "r
,I'lio,ing 'OOU' Ine d,ci'ion lac;"g a ,ob",nbe.- who h., I"" ,.,"-,1:'1 p",&,"",m,og

,. hopo"d K"i...d Guid,lin" " S"'lio" 4.1 I

" )",eI 'nd "-,,, " P""P"'pn 166.
" )0 f""', C""",,,,I ...I 0". 1:,,<1 'nd K".. <h<ml<h", "'y 0]1 a",I]',,,,-, II<;<, i"vol,," o,m>wly clefm'" p'o~,",","in8

m.rk"~ i"'lud"'~ ,han,." ...-~.. ,"~ ~I", "",1;<0<.") (Oppo'i'io" "PP, 172-17,). ""m"n', """ork' ,n~ 'rO([o
ne'",,,,,, {I,,,,el ,nd K,lX a! Il 1·1 lli, "'0 "",~,," ""''''or,,,, cl"'ic movie eo'nnels, aM ch,,,,,eI, "rr"'rng 1'"",,.
"i<licn"'" (Israel an~ ~";,, (00'"0" 1\':1 c,""~ ~" C""fo.-d P","olilli"" '(4)-4(;),

-----=
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67) (I

1)" [I

II

6M) Fu,thermore, while Ihe relevanl mari<eI ,,'g.~,lc,1 ~y Dr>; «rJel Jnd Karz is based on Ihe FTC

decision in Timc Warner I Turner," lh,l de,i,i~n in fJCl suppCln, ",y conclusion lhal business

ncw8 C<JnsliLule, a dislinct morkel wilhin lbe l",~er n"W' ,,,It,,~,lry. The FTC require<! Time

v.'jffier 10 eorry 0 new "Z4-hour per day ,<e"'l"~ ~nn,i\'i"ll '" "lL"enI nalion"l, imemalioll"l,

SPClrts, finallcial and wealher ncws and/vr mfVrm"Livn" on Ihe bl"S or ilS conclu.\i~n lhallhe "aH

ne"'s !lCgmen!," had the fewesl do,"" sul'>slilu,e, of .ny pn)grammin~calegory ill which lhe 11OSl

m~,~er lirm would participale, and Ihal .e'u.1 or pOlenlial enlranls w",e requiled IQ "er'ldc (;NN ".,

n,",l~l power." The FTC's findings ;mplicil1y l",aled CNN as belongin~ in • ""rar-dlc markel

lhan CNBC, which wa., .keady wc!I-,slablishiil allhe lime, or olher ner,..",k, of\'enng .p~~i~[iz~d

newS in olhcr culeg<>ries, such as ESPN or lhe WeaLh"r ChaEnd,'" In ,hort. Ihe '~levJr.ll"eadenl

supports my CQnCiUSLOn" Mor~",'er, ,ho Guidelinc, say the relevam pJOducl m.rke, i, 'nO

smalleSl group <>f pT'O<luc" lh~l "ali,l;c, lh. SSNIP lesl, ond my analysis sh~'",," Ih;" TV bu,inc«

news pJOgrumming moel' lhal 'C>l.

(9) J conclude lhi. >ec,i"n by tXlend"'R \h~ hypolhelical mon~polisllcSlin m~' original Report 10

allow barRailllng

70) T0 de",~nwale lhal ba!ie inccnli,·.s "11', unchang,d wiLh bargained pri~"-" I c;<leml my

hypOlhcl;~~lmonopolisllesl10 ""ow bargaining ".,ween nClwork, ~n<i MVPOs. I caknlale Ihe

lIew ~rili",,[ Swilching rale lhal w~uld make droprin~ l'>u'll1e" ll~W; w,proulable under lhe

lL,"uL11plL,m lhal finns bargain '0 as 10 divide lhe g.i~, from Iraol" "[au,~ lO lheir ,Ii",greement

rS)"lh," and lhen I compare lhal TO ,he crilical ,w"ching "'0 Wi'n(>"l b~,~aining 1 used in my

Page 2J

" II II
.. I <oJ<r>j 'f c>de C."""j"ioo, In th< Mati" nlT/"" Warne>', l/jc.. Turner lJrooacaSlin8 S\-,'<n.. Inc. T.I ... r,··..m."'ca'io''',

Inc., a..J Lib",)' .old;" CO'I"'raln:m, Docket No C-J '~", Doci,ion .nd Order, av,il,bk "
h"p;!Iww"',~o.gov/o"'!W7lml<J709 .~o.p~r. ",,,,,,,J .~"~"" II, 20 IO.

•' Fed",.1 T..Jo Commi"ioo," 'he MCIIer of "mc Warn,". l/jc.. Tu",,, BmodcuSlfag Sys"",, Inc, Telc~C''"''U"',,,No,".

Inc.. C",r LII><"y M.Jiu rO',"',,,,on, r""'k" No. e-) ,0". D,cision ,md Orner. ,",Hable at
http'lfww".-J\qov!08l199)"~~"";'"~.~o.pdr" .",,,«1 ,~L1gl~1 I j, 201 O.

'/0 This app,oa,h is o",lined in ,..,non IL\ o( 0" I,r",' ,,,,I t::.,,', Reo,,",l RcpOl1, So< Jonn Nasi, (I ~;Ol. "'1"<
B..go;ning Problem:' Eco",'''''''",,, IWi, I; ;_1';1, I;<n ~jnmo'o, A~ol Rubin,lein, .nd A,hor Wolin,h 119116;. "lht
N.,h B''Pi"ing Solulion in f~o"o",;, ~I<od<lr".. ," Ra",jJ,,"mal"IE<-onom;c.', 17(2), 176-188,

----=C;C;
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ori~inul R~pQrt. As I shuw, II,e criIical swiiehing ral~S arc $imibr :11I<1 lh. ~1"lilJ(ive cQllclu<",n

conlinu~$ 10 Iwld Ihal .\wil~hin;l rates are likely 10 be suilicienUy high 10 m.h dropping b",ine""

news unplDll',able, Illll,lyi"g ,h.[ the SSN1P Ic'St cst3blishing rv busine" n."",.". rtleV~rIl

anljlru.<1 mo,kct i~ j~IL'tj<d.

71) The simila,i,,· "f,he re.u:'.<;' ,,-, "pccled becausc Lhe an"ly,i, using a p"ce-,ellin~ 'Jl~del &nd.

bargailllng mDdei 'urn ~n o<;,"",jally Ihe s"me poin" whelh~r an MVPD will lo;;c a ,ulTitienL

number of sut..cribers if;l do", nol .:arry an~ bu,ineso now~. F<JJ" price-selling model, Ihe

analysi, ~,ks whelher an MVPD will I,,,,,, • sul'fiei<nl n""lbe, ~l' c";!",ne,, if il drops .JI busint,,"

new, LhaL it is wming 10 pay al least ail i i highe, puc<: for busLness ncws, Foe a ""'llaining

moJc1., Lhc "nalysis asks wherher an MVPD·. "di,agceeme,,' pa)Mt" if il drops all business news

would be sumciemly reduted (from losing' ~um,i"nc ~lImb<:[ "I' "USlomers) IhaI il,e aSSQcialcd

ixI'l!~ining outc"mt ,,"oulll give lhe hypolh.,ic"1 mDnopolist AI I~"L ~ {1 )) higher price.

721 ..\ ,;L;lJ]dard bargaining model call, rm Ihe inc,r.m~n",1 jvin' ,u'Plu, ~r~n MVPD aud "elwmk

c,~"ed Ih"ugh Ihe carriage o[lhe nerwork b~' LJ,~ MVPD'~ be ,Iivi,Ie6 b~lween the MVPD and

nelwul'k,71 Thus, amJi~!C fees would be Sci ~o Ihal nerwork i receive, a 1"C1LGn (con"c'pQndi~~ 'u
i" D"'lpining power) of Ihe increm~nlal jujnl surplus [rom Ihe MVPD,

73) LeLN be Ihe I)llmber ~f sub,~ribers wilh an business news nClworks and kLp Oe Ihe "u't<;~riplioH

price f"r an MVPD ~.rrying.1I ~u<int-" new~ nelworks wilh affiliaLe fees negDlialed LJ"ou~b

bargaining wilh ,ndl\·idcal o~,work>. A' in my ,eport, llel m be Ihe \1VPD's ~r"r'ling mortjn,

i.e., m=(p--- PerSI,b.<r"il>€rPr~~r"mmi"!i:COSI)lp, and I aSjumc Lhe MVPD ,;djusl. i" .ub"rjp,j"n

price so as I" m,;nl.:lil1 iL< profJl InargLlI r~rccmagc. Lei a, be Ihe per-sub,criOer ,fljli.l, f,e for

nelwork j and d~ b. Ihe p~r,~ub.\Crib", a[(iliale fee [or a hypolh~li('.,1 business ncW' rr,onopoli,L

Lei e (a negaljw nu'nbcr) deno'e Lh. el,",i"ily o[ d~mand lor cable. LeI ",denote Ihe .\ha", of

subscribe," lhat would ,wiIch or drop service ifll,e MVPD did nQI (arry nc,work i (holding (he

subscriplion pricc conslanl). 1 deoole nerwork i". ""gaming power hy pa~~meICt A;, SO nelwmk i

c'plurc, ,h= ~i o('lhe gains Irom Ir"de in i( negoli.Il,',,, w;lh MVPDs f'~r business news

nelw"rl. i. Ihe aftilia(e fee revenue «) nelwork i w,lI gi"l' it ~harc" or'Lho in,rememal surplus

t",aLed by having lhe MVPD carry neLwork i, which "'~ ~.n ",rile a,;

75) whe,e P. = IJ - aj(l-m) is Ille adjus!e<l (Iowcr) ~ub.."ripliun price when Ihe MVPD d,,",s nO( carry

r,'Lwork i," Toe .mount n/'p'N + a,~N is (he j"irll pay"ff or ,he \1VPD and nelwmK i Lf Ih~

" Sec loo'oo'e 70.

" As • ConsiSlency oheek, u,'"~ 0""'0 = {I : I,""" - 11 )\, and a"BN ~ 11 ) ;, thi, implic;
<J, = I - (n,'p + a" 2'a~/( '" ·p!II',·(p.-pl'p II. ",hi,'h ~i ..c" (I i i

TIle", ,w;tch;n~ '.'0' foc U", I"" 01 ,n md"Nu,1 "<'<\.-orl. "" oo",ist"o' "",'" v,I"", co",,"<red en my "'P',rt
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MVPD canies nelwu,k i, .., well as aLI. olhcr nClw~,ks, The rem, "'-f,*N"(I. 0')*(1. +e*(p,-p)lp))

is lhc joinl payorI'of lhe MVPD and nelwork i irIho MVPD <I"", nOl "any nelwork i, taking inw

accounl a los., af,harc o,of,ubscribers due 10 lhe I",,, ~fn"" ....~rk I "nJ thc gain in subscribers Jue

t<J thc lown sLtb,"ripti",n price.

76) I OJI i",.,e the "",Jel u.ing on the assumplion lbal \' II ufCNBC viewcro woul,l ,wild, m

Jr"p ,,,,,,icc if lheir MVPD dmpped CNBC." Morc speoifically, I "-",,me lhar ~.5~·" or CNBC

",.......~ who W.leh CNIlC and .10 oot walth BI?Jmberg TV, wuuld SWilCh or drop "''-','Jte j( Lheir

MVf>D droppeJ (;NBC U,ing lne vi~wersl,ip sh",e.> fro'" lhc M"rx Rcport al Table I J. lloi.

implies <JCN8C= {{ 11 Th" pr,,<1,,~<,; a ,·,due lor Ioo.,eof {{ }}

77'1 F<>r a hypOlhelical mon<lpoli,1 in bu.mes< new", l!,~ affilia,e fec would sali,I;"':

"~l O~*N°( he*(Pm-P)/P) ~ Am*((m'p ..'N+a~ , N) '( 1+e'lp~-p)/p) - m*p,,*N°(l- ·»·0+e*(p,,-p}/p)),

7Q\ whono pm ~ p + (a,.-- (aCN",+a"-,,.-' "''BN ))/( I.nl) ia lhc adju,lcll (hi~her) ,ubscriplictl price wilh

m",n~p",ly controlled business nC"" aml Po = P - (oC,VBC+a,.,.+ ~,·.",V(l_~1 J iB lhe "Jjusled (luwer)

\uh,"ri.ption price wi,h no bu<ine,s new•.

RO) SClling ,,~~ i, I'(o(".c<l,,, ·1 <J'BN ) and assuming lhe hypothelie"1 munopolj,,', ""'&>,-ining share

I.", parameler w,)uld be ,be s~mc:ls lor CNBC, we can solve for Ihc ,h,e,h<ll<l value ors' lbo\

would gen~'.I~.t 1,':'1'" IO~·. increase in affiliale fees ror busj(lcss news:

82) fhe lable tlel",w cmnpare. Ihe eSlimate<l ,'.IHc fur s' from Lhi< ,malysi. Wilh lhal givcn in my

repurt."

T.ble 4: Nla"'.. Dennltlon Sw~"hing Th",.hold B.oed.". Bargaining Model"

s~rgaining

Modal

2.00%

Demand
ela.t;cll)'

-2,1 Q

TI1'el~Old Switch Rale

Traditional
SSNIP
Tes1

1.67%

7) See Marx R'port a, T.ble I),

" I use tke p".""te, .alo,,, ~i",n ,n T.bI, l of my o,iginal R""o~ S"b<';'"',"~ C("n,~'1 " ,·,J,o p,om rn"gin or
f I I}, ",hic~ can Do. <,Icol",d hom i" cOnlido",;.1 d,"" ,100> no' ,"b,,,",;,lly ,han,;' 'he re,ult.

1J Thi, I'b]e "pon, Ihe th'o>hoJd "Ie or,,,,itching from '" MVPD ,h,l r"l.,) '" <'cry bu,in,,,, n,,,,, pwg",,,,mi"g ,bove
which. i f } } pric.c ;nc~<"c by , hypothe'ic,] m"nof"I;" ofbu',"N "'~',' p,og"mmin8 would be pWli'abl,.
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~]) As shD\'en in Ihe [oble above, !I,e Lhre.<h,\IJ r,\r subscribers whu wo"ld ne~<1 to SWilCh MVPD, ir

buojnc~, new,,, ,1Jl'P?e~ inai i; ;ugge;leJ bv the hargaining "'odel is similar 10 lhal Buggested by

lhe mOl'e l"d"i~n.1 SSNJP I'" re,r,mn,d in my oci"inal Rq.on (al T"ble 5).

84) Tim., my qua],I.li,'c C\)nclu.,it>n., a", no' alYc«ed As shown in my original Report (al Tabk 51.

one mighl exrerl s""iT<hing 'O'e< 01"5. ~S% b"-<ed [)<l r,\ugh eakul.alions <Ieriv~d [rom J ~-Jmage

dispulc invoh';n~ the ""'blc ne,work V."",, which orren; ,?ons-<I<LenleJ pmgraLll'mng and i.

ownc,l by Com".,I. being wilh,lrawn irom DirecTY. In addilw'L lhc Ihrc.;hold l.' m.l if~

,,,bI;criber who 'rends, 17.6% or moo" ofhi.s or her vicwing lime w'le"j",~ bOOLne" newS w"o[d

swirch or drop scrvice irhi, or her MYPD 8Iopp~<1 carrying uny bu,inc,s '1<""5 pmgraLllu"ng"

85) In summ"f)', Ihe analysis provides an .n.wer [or thc lhITshold On how mon;. ,,,b.,,ibe,,, an

MVPD must ["ie [or II,e SSNIP ICSI to bo mel, which is i i } j for Ih., p'ic.... 'tl'mg modd

and (! i i [or Il,e bargaining m"del, The Ihr"hol,1 i, "chieved ifl>",in." r,tw, viewe",

WOQ 1?"nJ mure thun 18-20% of lheir lolal viewing lime walching hus",,,,, now, choo>c '0 oancel

lhe" ,ub,~ripLi~nswhen lheir MYPD drop' all businoss nowB. Mecling liJ~ Ih,.,h",ld does nO!

reqUire Ibm vi"w~rs with lrivial bu,incss ncwS view.n>hip swileh vide<> providers, bul mlher il

roquire< o"ly thal business nCwB vicwcrs who spend approximalely one-fiflh o[ lheir IOlal viowing

I;,,,," ... ale-hin;: bu,in"ss news reacllo lhe loss of Ihat progra",mi"g by ,,,,ilching Or dropring

),lV PO ,e""i,e

D.1 ,3. Price di~rimination in business news advertising

~6) COlllca.1 economi'e' Dr>;. Grcgo'}' L. R,,,,,lcm ~nd MLchJel D. T~p>"r (R""lDn and Topper)

submillcrl a reporl in which lhey dranlill',i1lly mi,cllJraCI.,ize the a"aly,i, and eOEdusions

conlained in my original Report, repea'C<il, ''1:Llm~ Ihol ! m"de ~cnclLL,i"n;Lhar I did nor and ~,en

crilicizing Ihose eonclu,ions for nOl being ""pp~neu l>~' ,vidence, The" repa" doe. not providc a

",caningful c,mlribulion 10 lhe ,Iebale and shC'nld be d'<reg.rdtd

87) I b<:gin by focusing on Drs. Rosston and Topper', ,,<'mmen"", lhe~ relale I'" Ihe bu,i"ess news

markel, lhen provide addilion.1 cvi,lence in suppor1 of' po"jble anlilnJsl markel relalod l<'

bn.inc., news advcrti,ing, ""d conclnde by addJ""ing 'OInt o[ Drs. Ro«,wn and Toprer's more

genoral commcnlS.

S8) Drs. Rossron and Topper hegin by mischaraC!~'rizing lhe >lC1 of n<1.works r include as business

news nelworks, saying lhen: = only tnree. '" when my original Repon clearly s<ales and

"The 'h'eshold of2% of .,""",en"",, <o,,<,~"<I, .~ ;.;--.; oLbu,ine" ","" ,I.e","". TIle IlIp R.8o/, ofhus;"e", "ow,
,ic"'" in ""'J> or,~••~"'" or,;.w;,,~d••o14<J '" ~",;n"" no"', 'I"'nd 11.6% or mon: of ,hei, vi,w;ng time "'''ching
bu,;n"" ",w.

"Rosston 'nd T<w<," ..,,~,.pl, ;,;
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Comea"', Qlhcr cc"n,,""," Ors. Israel a~.d Kall recognize thar 1 incluM IQur nelwork.'

RIO<'ml>"Tg. 'I'v. CNljc. (NBC Wmld, and Fox Bnsiness Nelwork. Tile ,..1"'-llOn ,,[ 'ho>"

nel,."rh,. J..,,,led ill m~ ~"gi"al Rel'011.

89) Ors. R"s,l<)n "",I 'J "pper ,!"ole a portion ofa senlence from my origin.1 Rtpun 'u 'mply thai J

rea, Iled ,he conolmion ,h.1 TV bLISinoss nOwS o<lvcrti,ing i, a 11',10van' anllLlUsl markel, and Ihon

prO<'ccd to orilici~o me roo Ml "JlI}'ing QuIa fonnal SSNJP les!. Speoific.lly> 0". Rossl<m ami

Topper ,Ialo: "Proressor Marx assen, a purported It,ark~l f~r 'T V bu,iness news programming>

and ooncludos lbal 'Ibe advorti,ing ,i<le 01' lhe m.lrkel tQr TV bU$L!'~" new. progrJmminl' i, ~n

:<nlilm,1 market"''' The full qume fro", ",y Rer"rl ;.< "-, f(lll,,,,,,. ""The evi<lence lends ro snppon

,he conclusion Ihal Ihe adve'li<ing .,ido rf 'he m"rk~, (0< TV business news progmlllming i< an

3nlilru<! ",.rkel, allh(lugb il i$ nol oonc!u.,,'" "'mding alen•. In my opinion. Ihere is .",plo

evidcnco 10 compo! a l'.'view of lbe elfe,1 (II Ille TJan"CIJO" ull TV bu.,ino,s nows advortising."'"

As is made clear in my Repon, J do nOl (!Jim ") h",o oo",oJ ~H" tConnallesl for Ihe presenoe or

"relev.nl anlilm.'1 markcl in TV busine., neW' ,dveni,mg. I did M' dQ.o because lbe dlla lor

.'uch a [0'1 is, 10 my knowledge, nol av"ilable. Drs. RQSSIQn and Tappe, seem wdl awal'.' Lbollbi.

do.. i, nol ovoilable, even as lhey '0'' Ihal" proper .naly.is would roquir" 'lu: e~~mino[ion o(

cross-pnee el."ieili., in llli.' rnar"o' (par.gmpb 56) "lid lbal a SSNJP lest i, mlic.110 ",arket

.naly.\is Ip""l>.,-ap" 5~), a, ,Ie",ribe.d in (he Pmpo••d Revised Horizon",l Mcrger G""kline, In

facl, lho G"idehne, allow ,he pussibiliry ora price di,oriminalion morkcI," ,.-b;ell ,1> J show be.1~w

fin,!> ,upp<'rt in Lb. TV bus\l,ess new. adverlising ",.rket

90) Drs. RosslOn .nd Topper coi'i""o a m.rket lbal ;no1,,<los only a Iimiled nnm".r orntlW"rl:.\"-\, 1m

ils [aco impl.",;bly nOfTO"", bUl ,b.n follow up toy saying 1.lIould h.ve c.rried (I'" ,ho "noly,i,

":,!"i,,,d ")-' ,he U"jdelints, wh,oh e,plicilly admillbe p<'Mibilily lbal a ro.k·,'.n' markel may

con,;.l (,j' only" few finns."

91) Dr<. RO."lon and Toppcr orilioize lbe cbara"lenu(ion of II,e busine" !lew.' audienoe as "all1uenl

adul,", prodominonlly males" and Ihe assesiill1en' Ihot fow notw"r., ",her lban business news and

s"me 'port, nelworks (will, Tbe Golf Cbannel .nd lOS»" mcrllioned spec;/ically) serve a similar

demographic. They '.y lh.l lbe as.lcrtien Lbo' [C,., (0",. Ross(Q" ,"d Tupper say "very rew"

,I,hough lhe word "very" doos nOl 'ppear in m~' R.rm1) Dlher ni"t"iQ,k, teaoh audience•.,imil'r Ie

,h"so reacbcd by businc» new, nelworh (acm"lly Drs. Ros"on and T"pl"" say Lball moke lbe

d~im tor "cable news nelworks" nOl bU$ines.l no"", nCI"'urh, [urlhe, (lis'.orting my Report) is not

" Ro,>t"n ,n" Toppor .. p>rag...ph 55,
", M,,,, R"pO~ aL p'",g"ph ~J

"PmpO''''d R.v;"J (."i<l<ho<,", ~''';O" 4. L.4
" The l'ropo>«l R,,,i ...~ (;,;d.L;"", "aI. "a' "1he .Ag<neie, ",",Ily oval"'I< mergm ;n 'he ,mallest "I,,',n' "",I"

"ti'lyin~ 'he hYroll,.,j"l U10II<JpJIi>l 1<."" (S<";,,n 4.1.1) ,nd provide"n «ample<, sueb " haLL'~I" < '''~ ~ "'
""hi,h only two~' 'b,,,, ~,o~,r." 'r< J,,<I"Je~ <II ,Ioe ",Ievanl mIlT'."
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supportod DV ,h~ l"cI,." Dr>. R~'51on and Topper's own Exhibil 12 shows II

Jl Tilu", Oro. Ro,Slon and ropp~r proviuc sUPP'>rt f<>r Ihe ",,,,,e

as,e<'<l'Wnllh'llhe;. ~r;,;,i,c in my fl..port. II

II

92) Con",lry 10 slalemenl' by Dro. ROs>lon and Tower, I do n~1 dJim 'Ira' bu<iness news nOlwor.<s

f"y~ J uniqucly mnk audienee, [I

II

9J) Dr's R"sslon and Topper ,uggeSl wilhoul dabl,,,li,,/) 'hal il is 00' """"tale llral CNBC and

Ilh>mhorg TV sharc • lar!,e number ofcomm,," .ld)'eni'~t< ar,d 'he"" ",herliscrs oomprise a large

p"ni"n ef Bleomberg TV adverti,i"g, Data On BI"ombc,g rv aJveni,in~ "omradicling Ihis

"-\,W,,'n'Ie pro)'idod in my origin"1 Report,

94) Drs. Hoss'on and Topper sllggesl incorreclly lhaI llilllilmy analysis ef d~mugrarh;o" '0 New

York )'iewer" <ailing Qui my d"la for ,nedi"n houschold incom~, when in lhe s"m~ l.:IC>l~ I p"o)'ide

a)'era~e hou..hold inw,no frOlll a """onwide sample, Similarly, 'he fraclion ofmale .'i"W~;1; ,~,I

viewe~ in dirr",enl ~~c catq;Q,ic> [Co, BIQomber~ TV are based on a nalionwide ~mrlc. DIS

Rooslon ami T"ppe", de"w~",pllL':d"'" i, ba,ed on SearboroughUSA+ Aug(l8-Sep09, for ",-hic], I

<10 nol have inl"nmli'>n on """pl" 'ele,:,,,'n.

95) Drs. ROS-Slon "nJ l\>pper ,laim Ihal Ihe "onclusion Ihal busino$, ncws nClworks ar< ,imila, 10 e,ch

olher ~nd "ppe,llo' uniqut audience" n(>', <upporte,1 by any evidenoe, Firsl,] de.. ly slale in

paragraph 80 ofmy Repon (a paragraph rdi;",~oed by Drs. Rosslon and TQppe'j lhal "While

business neWS progrnlllming is nQl lhc only m;:;>n, ~r ,eacl,ing Illi' alLdience. ;, ;s a parlicularly
r ,.,. ,,83e[f<:<:live IlleurlLm ,or uorng- so.

96i [lr.;, R"",lon anJ Toppe, argue lhal advenising On TV bu,rne", n~"" prn~,"mmin~ is nor a

rdcv~n' a~,ilru51 produCT markel because lhere are m.n;. d,>~" .ubolitul.. available for advertisers

[Q reA"h the delllographic thai )'icws bus in.,," news n","wk,. F""."-\ dis~u,,.,d a!xwc, I do nol

d'LOrr [Q have reached a conclusion lhallhel1'. is snch a "levanl ""l"rus, ","'kd due 10 dal:l

limila,im,,: insread. I wrole il,allhc c)'idcllcc tcml, lJ.' ,upp"" tht conc]u,ion Ill][ H,e advenising

$idt of Ihe m",kel for TV c>u,incs< new, programming is an amilnlSl markel. Second. as I discus-s

"' Ro,ston 'nd Topper al ~''''~''l'h ;~

"' M"" Rep<Jl1 "piIF,,!!rnph ~il
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bel"w, tbcn; i$ ample evidence Ihat fol' mallY adH!\i.,cr.\, Ih"", ~I'~ a~l dose SUbslilule, avai labk

to adver1ising on busine;;s news nelworks,

~7) 0" RG\.,lon and l"ppcl' claim lhot I Jrgue ComeJ,>! could hundle ,:NI:IC wilh advenising on

"ther m"works al "heJvily discoumed priccs,~" wh,'" in fa,1 I 'how Ih" c.'mcaSl can u,ing lhe

hmdJjr.~ "fadvcn ising to simullaneou,ly incrcasc il" pn,fol, and disadvanlage Bloomhe'g rv
Ih,,,,,gh , .mall d",,,um 11"'1 draw, highcr-val"ing "llver1iscl's 10 C"mca31', ll"lw~T),;"." My

onJh"i' i' ,un,i,,,,,, '" ith Ihe economics lileralure on bundling a3 an entry dClcrrcnl. whie il 'h"'"'
11,"Il>u"dling c'n k U"",I, by a firm will' mark... I,awer 10 pre.cryc that ]Xlwel' by dc1nJing a

ro,enlial emran! or reducing the 'mpacl Q(" ,,ac·prn,luel riva],'" Dr>;. Ro.>slOn and Toppc' are

incorrecl in saying tbal "lhere" n" r<'"ibihly llr'" Ihi' ,,,,n,"clion would giyc Come,"' lil'

inccntive Or abilily 10 Use bundling 10 dJive Bk"'l1lhcrg TV ""I ,,1' lhc markel lor ad"erti,ing""

A, ,Ie'oribed in my origi'~11 Rer<'n, bund\in~ 1,1 'lrco<iy u,,,I,",, lhe slralegy i3 clearly feasible, lbe

"bilily TO disad"amage CNBC's rh,1 pmvides Ih" inc,,,,i,,e, and lhe evidonoc .\ugge,ting a

possible price di",riminalion rna, kCl in bu"me&\ news adver1;,mll ~~mpl~le, ll,~ "gumenl Wilbin

a pricc discriminalion markel, ComcaSl's allolmenl of ,wlycni,ing 'po'S on RI,'a"'bcr-g lV, "' well

" ,(;; other nelworks, is pOlenli"lly sullicienllo harm comp...ilIOJl in Ill" ",arke, Thus, claim3

lilm a"y bundling would be r"'c'''mpclilivc "nd efficiency e"hancing an, nOI "')fTcet.

98) In summa,y, Dro. O\""I<,n "nd T ~pper dramatically m;scharaclen,,' Ihe onoly,i, ,nd c""du,i"n,

in my rO]Xlr1. R<pe,t.cily ,r~ui,,~ lhal I havc m.do eonclu,ions lilal 1have "01 and then crili"j<jn~

thosc concl".wn, for nol bei,,~ .'urroncd by cyidence, [I

11" C,,,,,c'lu~nliy. lh~ report of Dr<. Rosston and Topp.,

should be gjven rIO weight.

99) In wl,al roll,''''$, I providc ad,li,i"n"1 evidence in ,uppMI (,r & pnsai hlo anlitmst market relaled '"

bu,me" news Jdyenising.

1110) As $ilo"".' in the figure below, CNHC', margins are among lhe highesl 0[.11 c,bl~ n~lwooo

"
" Ro,""" 'od ToW", "pa"~"W" ~~

" Bee,"", CD,"""" "ee.] nQ' i",o moo,,' m ,I", 'hon <Un W",""u'e 'he .11r"d"SY, Dr«. Ro'''"" ,noJ Topper', 'fIlumen"
reloted '0 "roup",,"".re i"'ie''''''

"' B,rry N,l<b"lT (20(14), "B\l"~li"& " ,n Eo,.., I<omco, Q"a",dv .Journal 0/£<0"0""'" I j". I i7

" RO'''"" .nd Toppof" p",.g"pIJ ~,

"II
II
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II

IO~l Funhermore, OS shown in the fig"", below, CNBC'< CPM, are among the highe'l ofall caNe

nelworks.

II

P'ge~O
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II

1.1M) As addilional ~v,dence or the di,lincliveness ~f advenlSing on ~u,,"o~, 110w8 networks, Ihe Jigure

below _<""W_, !:Iloomberg TV's adverTising CPM" h ,hy part. As shQwn in (he figure, unlike

lrddilional pwgramming, "prime (ime" ror busine~, n~"", ",1,v.misinS is in The early morning_

Busmess news advenisers pay a pTcmilUTI for adver1l"lIl~ lime during 'he carly morning relative 10

',Iller '"'''' r~rjods,

P"lle31

------
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II

106) A, fur_h" "viJ.n~e, I examine adveni,ing data available for n .j~mpl~ oi 15 nelworks (A&E, BBC

America, BRAVO, Bloomberg TV, CNBC, CNN, Di,~~very, ESPN. Golf Channel, HGTV,

NlChlodCi)n, TB&, TLC, USA, and Vers\\s),'" and I con."der Ille <ub~" of advertisers from rhe

financial induslry lhal aovorti>e on Ille bu"ne" new, nelwor~sCNRC and Bloomberg TV. I refer

~) L!Jc,c ..!vefIisers as finan,i,ll b'Jsine" new.< advcni'"" i\moog t~'-'se fimmcial business new,

advertisers, I examine whelher l""y alf.(' ~,Iv~rti"" <10 .,<her n"""orl<, As Ihe figure below .how.,

{{ }} orfiFancial business n."", "o".rh,,,,, deVOle m~'" tlel" (i ) 1oflhcir advertising

dolla" 10 CNBC ami/or Bjoombe,~ TV l,'..ilhin 11," ,~, <,r rj ll~"" ne,... ",1<.; "onsiderc<I). This

suggesl. Ihal for financial bu.ine".' nc· .... ,idv<ll"e", busine,;, n•.ws progr'l'lITIing nelworks;n

general and CNBC in parti"ular repre>eol • kej' .")~,,e uf a~di~"(,, I<lr ~dvcrlj!ing their pro<lu"t>

and service•.

'" Va" provided by Bloomberg
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II

II

lOR) {i

.1)'" These ad,el'lis.", 'penl a ""m~in<d ~3g_5 million Oil CNBC and.'o, 13l<mmberg TV

{ l

"

}}

}}
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1~91 Thi, e,idence sugge.l< the possibiJjl;. ,,)';, [~leva", anlilLmllllarkel in lhe [mm "j' a pl;re

d"c'ri m'nali<>n markel for advenising "n hu,in", new, nelworks by cel1ain f,nane".!. .,I,'eni,e""

Fullhermore, Ihis evidence conlrad,,1,; DIS, Ru>'<lul\ Jnd Tupper's claim lha[ ·'Jlnanrial fin,," ha"c

clD't ,~bSLimles for adverlising on business new< cable oct wwk. 'hu' wOlild fnLSlmle any alt~'mpl

LO increase prk", anlicompelili ,'dy:"'"

1\0) I conclude Wilh ,o",e general is,uc! [;,i"",1 by Dr>;. Rosston and Topr,'"

Ill) Dr>;. Rosston and T~ppo, argue thaI advenisers employ a diver,e array ~j' mafia 10 reach pmen,ial

oustomers and lh;,1 the T"m""i"" "will Ml lead to marl<el power ill Ihe adveM.i"i"g

markelplace,"" They lake an ovcrly brQJ<l vie'" Qr~" ~dvcrlising markctplaoe ("",lll""l lhe

markel <lcnniLion analygis lhal 'hey <lemaJ><I of QLh,,"'), i"dulling TV, prim, direol mai I. "nlino.

~illb<Jar,J. and olher QUllMS." Tiley daim ,','mmcnlers have not demonmaled lho n"lenre oj

m.;1o.;c' P'''',<r in "ny plausibly defined ,ol"".nl m",k", and Ihal advenisers have m.ny OpllDllS I~

re,,,,h pOlellli,1 onsIOlne",." To lhe conlro,ry, Ihe ,vider,,,, in my orig;n~1 Repon as well ..,

addi I;f>nal e,idenee above ,hows ,hal Iin:>neial advenisern h;,ve limi(e<l Qplicms QUlsidc of busine..

nc"" network> for reaohing Iheir de,i,ed de,"ogr"phic. Finall". I',ley :ll"gue the pOlenlial for

bundling Qfadverli.mg by COlnO"", is a compe(ilive benefil of!h. T,,,",~",;,,n," As I show in my

original Repol'! .nd ,j,,,",u," .t,.,,'e. C"moasl c." pOiemially me b"n,lle~ adwnising tQ

dis.,lv"nl"ge oompel,lor" lQ ", JITi liJled nHworks, with negalive cfflClL"ney eur.><quences,

1121 As Drs. Rosswn and T"ppor ",lm;l, "C~noel'n aboUl eompol;'ion in 'he sale Qfadveni,mg in nJ,nc

segments would ariso if lhe propo;;ed lran'LlClinn ~nha""ed Corneas! 's abiliry 10 inerea,-, pmc. for

.<lverli,ing."'''' H<Jwever, Ihey argue Ihere i. no lupp'm I,'[] focus Qn niche segment.1 h""",,sc
the; damllhe,e are "many dosc Subslilules for od",,,i.,,,r.' '" reaoh lhc audiences lhal inle""1

Ihem .. 1;>0 Be".",,, 01' thi" 'hey argue Ihe eon~em< .h"u' b~rm 10 oQmpelilion in mar,,"l< 'uoh ';

"11
"11
9< "",",,"" anti T0PPOf a< p""g,,,,,~ oJ
9J ~."""O" and Topper at p.2~.

~ !l<>aston ,",d To~r'" E.hlb;1 l, p,"
.' Rosston ,nd Topper at r.II.

", R,,,,,o" anoJ Top!",r at p,M.

'" ~",,,rm '"" Toppo:r" p,lS,
','. R"",rm,,"~ Toppo:r ,I p.J8,

""
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busine'" new, advc,';\mg a", wil belUi merit These conclusions are rebuttcd ~)' Lb' evi<Je"ce in

my originJI Rcpot'l and abovc

0.2. Using the values provided by Comcast for relevant parameters
implies Comcast has an incentive to foreclose Bloomberg 1V

113) In 'his "<clion I fi'SI di.,cus.s Dr.;. Is,4c1 and "a(z·, mtsCtl.11JC'eriza,i"n "rlhe aoa.l.y!is J po,fonn in

my "ri~inal Roport relaled 10 Comeasl" incenli," \(j deny camJgc Lel Bloomberg TV. Then I

sl'''...· 'hal e"nlrary 10 claims by D,s. hrael "lid K,I~. oven u,in~ value.' provided by Comeasl for

tbe ,devanl panunctcrs, Ihe analysis shows Com<.., has'll ,neem"e t<l deny c"rriJge 10

Bloomberg TV,

114) Dr,;. !.,r"elan<J "aIZ dopiclmy 'eport as identify",&: 2,5%~, 'he dc!in'li". number ofBloomberg

TV "j~we,-,; wbo would switth '" ,Imp ,eIll;e. if Iheir M VPD {,O lr,ngof o.rritd Bloomb",g TV,

Thi" i, nollbo case, Jilhough I do offer this number as" potenlially helpful benchmark because it

i' the ,,,,,,,,,,led sharo ofCNBC viewers who ",o"ld switch ;(Ibcir cable provider drapped CNBC

based on (he madel ofCrawford Jnd Yurukoglu (2009).'" Thai SJid, as J show below. my

analysis eom;nue< \0 'ho,," 'hr,,~hol,l> "t>co,e Ibis level, implying il is pro(1LJblt fo, (",'me"" IQ

d~"!ly "arriJge t,> BJ,,,,,,,ber~ TV, when ""e uses all th,.e or'bt ,devJn! paramele, "alll", rn:w,deJ

in Ihe conJidenli,,1 <1.110, n(>\ ju" Lite !we used by Dr.;. J"ad ami KaIZ, 102

115) Drs. J".1el and ,,"'Z plesem upda"J ,'~Iu~, for usc;n my analy,is ofComcasl's inrenliv"" deny

carriage 10 Blol'lI,betg TV '" foil"",,, MVrDrro!l1 = {{ I} pet sub,otibcr r'" m~n'b, anti

CNBCAdRev ~ i: .l.liI2 million ret month. 'OJ Howeve" in ret"ltulating Ihe thresholds

provided by Ill~' "nalysis, Ihey fail 10 llpdalc ,h< CI'M adjuslmenl facIOf 10 use the numbc"!' 1'",

'" (i",~o'y S (c""fo,J onoJ Ali YUT1J,ogl" (2009), "TIl< Well'''' Elf"'" ~I ~u"d' "8 ,n Mu",·ChMlIlci Tekvision
M"t.<;," W,"l:i"~ p"~". Un,vo"ity or Warwiok. Tho d, .. or C"v.Jo,~ ,00 y"",ko~l" J" "" ,110"'"" o>,ima" ol'the
.",i,,·hing "" [0' Bloombe'g TV.;;'" M", Repo~ at foo'not<)~ '" ,h, App<"~i,

.'" Fo' C"fit; (,( 'O"''P,o'atiol], note 'h" a"u,1 or es';male~ Cote., tho' "o",,~,)I"\ "","" '''''1<0 ,v." from C"omeo,. bdoR'
,~e ,,,,,,,I,,,,J, ,ocl,c"" [""",10'"'" wo"IJ be p,olilablc a. io ,~i, co .. 'h, ..,io",,1'ol '0'"'" '" c.,me", r'om ~'oppin~

Bloomb"g ",o"ld be I,,, 'h'" lIle "bm,"'~ ~,;n, to '" ;nt,s",,," rl'~c

", A. di"",«-J ;n my oogi""l Report (especially p"as"'ph 2 "fT,~l. Il), my ,n,ly,i. of Com",,', inceo,l,'e 'n deny
<,m.g' "' ~loombelJlTV i, conservative ,n """;p" «spec". ,,",J '0 i' "n,1<,,,"" eo",,,,,,', io,"",ive 10 forec'o,"
Il",,,mbe"g TV In a<l<Iilion, to 'be Went Ihat Ille cO,"?l"e or ,..,,,,,,1 [0,""1<,,",,, Qf~loomb",g TV "~\lld inctease
CNIlC', 'd'O~K;"S '0'1'"'''' ltom in"mational ma,h". the S'i"' to Com,"" ."oc;atod w;'h "ompl,'o\~ "' ~~i.lly
foreclosins Blo'"","S TV ",,\uld bo ovoo hiShcr and", m.lke .\leo foredo,ufe n,ore likely. Spoc'li"lI •. '\'In<
.",umes thai CNBC', 'dve'I;';"~ ",,·,,"ue 1m", '"',mahon,1 m",kelS i, 20% of it> U.S. advert;s;ng "''''''u'. 'b", 'h,
'ons" ''''''' 'b""hol<J ,.", of''''i''hi"g "'lo~· "'h;"" r"..do.'''''' of nloo",be,S TV WQuid be prof'''ble would in"",..
by ail?""'maL,ly 20%, Tl"", ,",otj)o,a,;o! ,";, ;n'" '"" ",,,Iy'i' ma,e, iI even mo", ok" 'h.. Como"l wo"ld food j,

profi'able '0 deny <,m""" ." ~'....m"'lJl TV,----=--------
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Comc",l provided by Drs. ]srael and Kat,. (Fcb 26, 2010. repu" "I p.4Il "r II l l·'l>< For Ihe

",,,me"'. I pwcced ",ith thesc valucs, "Ithough as I discu" ""I",,,... Com"~,,', ,bl" delivers a

J,ffeccnt numbcr I'" ('"mc"sl's video pwfjt lhan lhc MVPOP",fjt nllmb.. ,wed ,bove used by

Ol>, h ...el and K.1tl

116) A. ill my DnginJI Rep.on, I provide Ihn:sbol<1 ,wilching ",'es undet lhe assumplion tbat (:omca,l",

dcci,i"n m"~ing;,b;,,;cd on a 51% share ofCNIlC profits as well 0, umlcr the a'"ltmpli~" lhal

CO)m~""" deei.ion "';l~iJlg is based on 100'% ofCN tiC prufilS. <0,

117) AdJusling d,ese Ihree pardmCtc,,: I" ~,~ Drs Israel llnd K.1lz's proposed valucs, the revj,ed

analysis shows:

{I

}}

lId) A, oUll",~d in my repon, focusing on bu,in.", nf'n v,ew,rs "'he "'~tch Bloomberg TV bUI nol

CN fle .s lb~ ",levant ,,1 ofviewers who might <will'h Or e1rt>p '~"'i"~ should Comcasr drop

Bloomberg TV, lbe threshold' IL"main 8ufficien\ly lorge Ihal one "'ouid rlol expect Rloombe'll TV

only ...i~",~" to drop MV PO >lCrvice in lhes. nwnbe," Riv.n the option of tontinuing to "'aId'

'ubo,j, ole rrogramm;ng on olber business news ner\llork' such as CN BC.

119) I Mw .e1l""'" lbe issue ofrhe prope' value t,,, Comcast's pcr-sllb>ICriber video prol;1 COlne~,(.

dala 'how Ihal Comra'I', per·,ub,u;b~,-vidco profil i, Ij l l,w, so clearly Ihe number fo'

"" In my rcpon, I used , lower p,b",'I, •• "I.hl, nomb<r (~C 'ho CPM .dju"men' fac'or (for eon''''''''.....,'., on,) '" ,hot
all r<,uU, ..-ould 'he" rely on plit-li,lr ..·..,Lbl< dm, .u~ough1UO"'" in my l"~O~ 'hat Drs. lsmel "'~ K",', n",""",
could b< ,ub>li'uled. roin(~r<j"~ 'nr ""';"S r<",li<1

,OJ COme..' v,.ill i"i'iaUy na," •.' ,", ,h.", '0 ,h, propootd loin' Vellt",'; however, a, m\"~ in Dr;. 1,=\ .00 teo,,', fil;llg
of Morck 5, 201 0, at p.26, th' J,';", V,","« Ag',""""l "n',l;n, m,ny moch,";u,O! thw"go ",'ch Come"", can bo<omc
to, '0k own", ofth' Joinl V'I)'"" ,,;,h,n ,."," y,"" of ,he f"n>act;on.

----------------------;;P"'lO :l6
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"avc,,'i'c C<Jm~""1 '·"ri.bl~ pro[i, per video subscriber" of {{ I} 10' indudt.' j"m~ ,h~.. of

broodl>.nd and voice oronl' If. 5ub.,criber choosing 10 ,Irop his or her video:> ,u",e,ip""'" tram

Comc,,-'I ""o"ld b~ ~Gmpell~d lhmugh rying arrange",enl'. contract pnwi,i,'n". I,on,.ellon "OSI"

or olher ",",,'n., 10 .\", Jr"r h" '" her broadbaod ami voice ,uooeripliom from Con,e.", Ihe..

sub.,crib<;" 010 pl,-,;um.bly milch less likely TO drop Iheir video subscriplions b..,ed r,n Ihe ID'" "I

"ne oel"'wk 1'<''- ""hieillhel. i, ~ dese sltbs(ilUle, Thus. Ihe envirolUnenl in ",hieh ~ ~ ) j '"

an arp"-'r,ia't ".lue r"r Ihi\ an"ly,i~ is also One in which (he analysis wDuld have (0 (ake into

accounl Ihe h..;Je costs TO consumer,; ofsecuring a new "mad"and "L1J voiee pnwidc'1' and '0

would be likely 10 deliver Ihe resuillhal Cmllc",l h..., lhe ;"cenlive IJ J~'lly earrioge 10 Bloomberg

"
l2(Jj Thu;, Ihe relevan!. remaining queshon is whe,h". ,uboc";"" ... ho e<'uld drop only his orher

;-,Jeo sub;;crirli"n, al a COSllO Comea,l of!! )), "'o',d,1 h.ve.n ineenlive 10 do so

I;,ll~wjng lhe loss orBloomberg TV, while lb. <1o,. <ubsti",'e CNBC remains available_

""
I: \ I Thu" ",ing Comc,"l" ",portell number,; for video profn "lid CNBC ,JW'1LSI ng ",velllle, as well

"' «'mc...,1\ ",ported number lor lhe CPM ,djllslmem r."'Df. ill, an.ly,is .hews Ihal emlle..."

h." an inc~nlive 10 deny carriage 10 !lIoombtrg TV

'" [i

"" {I "
ii

--------ce,."."
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122) Drs. I'rad ami Kav pnlp"sc two Olher modifica'ions to the anai~,is. Fir>l, they propo,e lhal lhe

analysis shouid "liow Ihe poosibiiil~ Ihal Bloomberg TV eoul<l agree 10 lower ils alIiliaLe lee or

pa~ C"mcnst in mde,-IO a.oid being droppc'd. {i

i i The nOlion thai the Tmn.o;aclion does

nol po,e a hamllo Bloomberg TV b",,"u,e even lhough C"mcoBt would have an incenlive to drop

carriage on Bloomberg TV in ol1ler lO favor ils alliliale,1 nelwork CNHC, Hloomberg TV could

l'"~ ComC",1 nol 10 drop il is counlel' IO lhe foundations for mergel' review.

123) Secoml, Oro. l"ad ami KaLz propose n:laxing lhe assumption lhat Bloomberg TV viewcr> wOLlld

swilCh 10 CNBC as the neXI be'l oplion if Bloomberg TV were no long<r available, ~nd insle.d

a,SLlming 'hal 92% ofllioomberg TV viewers would SWilCh 10 CNBC, bJSed on CNBC's markeI

share in bu,in"s, newS. I'" Making this odju,lment bul ",wining lhe parameter vaiues as in lhe

lable above, the an"l~sis conlinues IO show lbal Com,",sl has.n inc•.nlive to ,Ien~ carriage to

Bloomberg TV.

-----------------

il

124) Ors. Israd and Kal>. argue thaI m~ analysis doc, nOl approprialely accounl for Ihe facllhal viewers

Ih.1 drop .11 MVPO ,ub!ICription, as a resull of lhe loss ofBloomberg TV would nO longer be

avaiiable to view CNBC. FiI'SI, I view this effecI as mini"'al because 1 view il.s unlikely lhal a

subscriber who i;; a ,Llh,lanliai CNBC viewe' wouid dnlp hi' or her MVPO subscriplion as a resuII

oflo'ing Bloomberg TV. ]t is the Bloomberg TV only viewers who I view as the mOOll.ik.cl~

'""l.mo, Core,. Ho.d oru, D;,hihu';"" Bloomho,~TV, ;nlo",;<w, April 12, 2010.

," Thoy ,1'0 ,uSS"" "thor ,It'm>!;,,", On '" 'd h"e b,,;' '" b"'d On a la'b"" new, marl:et, b"' 1view il" "",e>son,bl. 10
thi<lk 'hat ,~,;"e." new, ,I,w,,, would ,w;tch ;" la'~' "umho" to g,,,e,,1 n,w" suel,,, H,adline New, or Eo, New,.

Page3J3
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candidalcs 10 drop Ihoir MVPD ,uh"""pl,nm"," ",,,,II d I,',in. l:l1""mh,r~'JV ~e'l'nd,""

nOled by Df3. 13rael and Kall. my 'I'pro'fh '" lak i,,~ lhi' dfeCI i"h' ,ccounl i, C~T1"CI [Jnllcr lh,

as!umplion that, in lhc relcvanl ran!,c, th,' pc"cnla~. "h;Jn~" i~ CNBC vie\"ership "Ilecl. Ihe

benelils 10 Ioreclosure ill a linear l;;,bioll. Th.,-. i5 no f.a30ll Wbel,e....ny ",'n·Ii"",il-" invoh--OL!

would be ~o exlreme On the rekvanl n'ngc a, 1<' mc;tningl"lJy ;,Il'c,1 [he ,,,,,J,,

125) Drs, h.rael and Ka<z argue Ihal il is nol rel.vanllO e~",ider Ihe pD>sibillly Ihal C~m,""', deni,l ~f

carriagc of RioOmborg TV would ro.wlt in Ih" eliminaliun ,,[ l:ll",'mb.... g TV I" I "I}:"e in m)'

original Report "ml in S-.olions B alld C "bove, Ihal i3 a rek"""1 co""ide"Tion. In 1:',;1,", 'hown

in Seclion C, Dr3. I"ael and Kalz', own analy,es .,bow Ihal C~n,c",1 "'~.ges in ,'I,"tegk

foreclo,uI1'_, bVOrillg ii' alflli"led nelworks and ar le"sl pmti"lIy f~recl~,in~ 'i"JI no:'ll>wk, I~ il5

affihared nelworks. A' di;;cns3ed in my original Report and itt Secli"n R ah~\'". ~j""n th~

ctonomk1< of programming nClwoTb in general, and lhc importan"c of Cum,;,,1 lliflri~ullO" for

Bloomberg TV in parti"ular, il is relevanl 10 con3ider the possibiliry th"' Comc,,!', deniol C'f

carriage ofBloomberg TV could re3llli in Ihe eliminmion of Bloomberg TV,

126) The longer.term lhresholds 1pro,idc in. my original Rq10rt an,1 ab,,"" "on,idcr the p""ibilrni 11",1

CNBC's allverti'ing revenues would be enhanced on "II 3y31em, on which il is carried beea"" of

Ihe elimil~llio~ oIBloomborg TV, wilh lhe only loss 10 Comca31 being lhe 10"-' of'nb'cnbo',<

associaled wilh irs inilial denial ofcarriage 10 Bloomberg TV. Even wjlh any orthe adju<lml'n"

e<:msido,w above, lho lhresholds in lhis ca,c remain su!flcienlly high Ihal il i, nor credible Ihal

3wirching r,11es for Bloomberg TV viewer-,; mighl be above lhese levels.

127} As described above, "n"lysis of Come""SI'3 incenlive 10 deny carriage 10 Bloomberg TV 3llggeS!'

,ueh denial ofcarriage wOllld be profilable for Comca$l, and Ihu, the dcnial of ca,,-iagc On Ihe

mosl advanlageou, lier or lhe ,Ienial ol "dvanmgeous channel posilion lor Bloomberg TV would

also be profllable for Comcasl.

0,3. The effects of channel position and bundling create relevant
potential harms from the Transaction

12~) Dr-,;, lsr,'el and Kalz erihcize lhe I1'sulls in my original Report Ihar are based on Tables II .nd 12

They arglle 'har Table II is nol reliable becallse il does nor conlrol for lhe availabili<y ("carriago

rales") ofnelworh. However, oonlrolling fot availabilily is cxaclly whal i., donc in Table I;. A1

,hown in Table 12, conlrolling for faclors like lhe idenli<y ollhe disrribulor and lhe av.ilabih<y Qf

Bloomberg TV and CNBC yield qllJllilalivcly similar TCsull' to the unJldju,(e<1 ,;cwcrjoJp pJll<::rn.j

shown in Tablc 11,
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129) Drs, Ismd ami K.olz oIIer Lw" cril"i,m, or T.bi~ i2. Fi"'I, 'hey "ale '''"t '"Lhe Ludficienl on

Whelher CNIlC i. availal>le in colulnn 4 'mplic.< lhal lh~ avadahdi,y "j CNIK' ,.'duces lhe number

of hour> spenl watching CNBC"'lO ("mrh"~i, in 'mgmuli In r'''pun,•. nor. (LrsL Ihal column (Jj

of Table 12 ,ho.....; Ihal ,h. "",jl"bilil~' ~f CNBC ,igni(,cJmi,' irt",eo", ,h" li~elih<lOdof watching

CNBC, as would accord ",itt, inl"it'''II. ;'n,1 ",'ol1d I~a\ Ihe ~oel1iciem lh," Dr;. (;"el alld KalZ

identify from ~olllmn (4) of T;,hk 12 j, n(>1 ,I"llOl",lily sigmfLLJ"r1,' negJLi"." I

130) Second, Drs. Israel and Kalz <I,lle Ihal ""Ihe coenkiL""-' ~n wll",,,,,, Bi(><.'m!x'1! TV is availabk (in

C01Ulllll,3 and 4 ofPmfes<or Mar-', Tahk 12) ind;",,'c 'ha' Ih" av.ilahili'~ of Blu~mbergTV

increases viewer,,;hip ofCNBl". ""hi< h run, di,ec,ly c<ou,,,,r '0 Pmfe",,, M"r~', ,,1.im5."'" In

",aling Ihis crilici,m, Dr>. I<rael and K"" "r" ,uggc;'ing 'h,' my "',,110. c"'Jld be ,ifecled by

ondogoneity effoots whc",h}- mdividU"ls w;'h" p.. re"llce l"u, bu,;nes, new, <e!e~l imo cable

progr"mming p"cbge.; Ihol c>r'Y hu,;ne« news ,h,nnel" In which c"e lh. cotflic""" on lhe

"vailabilil)' of Bloomberg TV "nd CNBC Me IIlely to be pOSiIively bi ..,oo. Suoh" po~;ihlo hias is

nol reIO"""1 for my eon"lu.,ions, howe"cr, lIS my ~onclusio",",lyon lhe channel neighborhood

c"dfici~nt. The neig.hborhoo<l eoef1lcienl is unlikely to be biased based on lhe SeleCI;On argulll.nl

rai,e,l!'y Dr>. ]>"ei and Kmz because consumels a", unlikely 10 choose Iheir cable pmgramm,"~

,ier 0(' .. ,"ice bl<eJ on ~le relative chaunellocation ofCNBC and Bloomberg TV.'"

I J 11 "i"ahlc I" in my original Report shows lhal networks owned by major muHi-nelwork owners lend

'0 huw rre't<r penetrahon, even controlling for nerwork-'I,ecific efreeL', ,uch a, the qualily llf th<'

noL work. In "dJi,ion, Ihe efreci ofownemlli!, by COJnca<I is inerea<ing in the numbor of nclwork>

uwrteJ by COU,e,,1. Drs. l<rael and Kat~ arguo Ihal hann rdaled 10 Ihc bumlling 01" lIerworks

w,\uld arise <lnly if"(a) the "Idilional 'Ieverage' crealed by lhe Comcast networks .. would give

NBCU ~,e power 10 'force' MVPDs lhal did nor previously want CNBC ... and (b) carrying

CNBC ied ,Ir" MVPD to choose to drop Illoom!xrg IV"'" To Beo Ihallhc dynamic lc",ling 10

Poge40

'''' 1",,'1 ,nd K",,, po"gmvh 182,

", Th< I"g< ,,,ndarJ error imvlie< t~" 0"" ,0"ld not ,eject ,I,e 0Yl'0lhe,l, thal the truo err"", ofCNIlC "allability 00
t,""" ~O, ""«k ,","h,og CNBC is " IoTg. as po,i'i"" 0.03 at co"""o,IO[..1Wj%) coofiJen<e 1,,·eLl.

'" h,.d ••,1 K"" "~"!"'Vh 162,
,,' 0". 1"",1 ,,,J K",. ci,'" '" allililiM,1 ",-""c.,-n io 'hoi, foo'noto 24J th,t bi" on tho ,,'ailat>ility ,o<lf"ko" could 0.

,,,",mi,,," '0 ,h,' n<ighborhood coefficient. Althongl, thi, i, Iheo"tically p""ible, i' do,,, no, 'ppeo' '0 he t"" in
p""'''''. To, .,0< th,~ 1",-o"im.'e the regressioo, of column, (J) ,nd (4) in Tat>lo 12 omitting 'he a"HaMi'y >"iab1"
J. ,I,i, f<S"'''''''', ,',~ ,'o"f,,;eo' 0" adjaceo,y is likely '0 he bi",,,I, bu' tho bi", ,hould bo po,i'i"" bo,.u,c the ,ign of
,1,0 0'0< d"",.d, "n '0' ~",juet of (I ) !he 'is'' "r,he c"",al err"", or .v.iloi1iljly .od (2) 'he (eonJitional) oOIT<la,ioo
between ,vail.b;!i'y ,n" ntj~hbOThoodi"~lWHIiam H. Green" £""mJmelri,' Analp'l,', J'" &lili,,", PrenLi", H.ll; Now
Jo"",y, 1997, Seetion SA.2), TOc eITee' of av.il,bility on v;ewin~ ;s likely to be po'iliv, arld the n"con"itio,.1 ""~

,,,n~iri,"",1 """"Iation, belween 'he ,wo ,,,,il,bility v"i,bi<, ,nd tho neighborhood v"lable ,re bot" fP'I,i",. 'old

'is'';"o,,,,t. The rev;"J regre"i,,,,, ,how. " C'p«;'«l. 'hat 'ho nci~hboTIv:>ooJ "n,>'k i. "10" n.go't;'·.. · wne.. ,he
,va,labili'y va,i,ble,.re o,"I''''d, "u' ,,~, ,,,jil.bl, " ",II "'S.li,o ...1,i~"'~'""t "; i" ,"0 on~,".1 "'~"''''""'. (For
(3), 'he ,oemolen' I, _0.030. with ,I"od,nl,.."" ~.~ I\. aou fo, (41 In" ,,,ofl',,""' " ·0.1 1~ wit" .""J,rd <ITOT u,<}6.4,)
This ,ugg"," tna' tho 'me eITects of Il,;ghro"'oodj,,~ 0" ""..j"S'''' 1,,,.ly to roo "'r,''''''''ed toT ,~e o<~,""j"n, in my
original Rcpon and.rc no' the sp"no", dT"', ,,( .0dog''''''1 bi"

'" 1s",,1 .0J K.b ., I.".~",ph 164,
-----------~



REDACTED, FOR PUBLIC INSPECTION

harm can arise, consider a nmlli-nelwork owner's .hlity '" ",Ijut,' Jlfili,,,e fees across channel' il

OwnS i~. ordcr tJ,l 10=10"< cornpetilion, Suppose a roble uperalur only wants to carry o~c bl"ines,

news charmel, and suppooe Bloomberg TV is Ihe ne'work with [he lowCSl aifiliale fee, '0 il is

ealTied, Now suppose Comeasl a",1 NBCU merge, combining CNBC wilh The GolfChannd,

which aIlracls a 'omewha' delllographkall y ,irnilar au,licEcc 1'0. the purposes of ;;olne advertisers,

If The Golf Channel and CNBC a", ~bk \u ,crvo Ihe.. advertise", bul BluotJ,lberg TV or Olher

bll,iness news programming nelwQrb arc M~ ,Io"n The Gol fChannd and CNBC could engage in

price di\~riminatio" '0 imp"" sup,....,ump.,i,iw mle" ")XIn such adverti,e",- Thus, Coltleast

could ulf., CNBC a' a l"wer am ILa'o fcc. u"dc",ulling Bloumberg TV, beeau;;e i( inlernalize.

)XIlcnliol • .twIIL.mg gaL"'. Th~ ~.bl' ap<\Jlur then chuo.es 10 carlY only CNRC and drop,

Bloumberg TV AlIhu"gh Cornea" "",,1.1 I,aw lo.... ered i" affiliate ree On Thc Golf Ch:ll1llel, by

insl~ad doing 5(> Oil CNRC." i' able t" induc" 'h" diSlributor to drop Bloomberg TV.

132) Dr:;, Israd anJ J...:alr. give Ihe "wnc, ""dt'"L.m, in Table 15 Ihe imerpretaliun of being ahoul

'"anlicompelil,ve leve,"ge held by dill''''''' owners."I" Ins'ead, 'he cocffidents a"" "" 1 'Iale, lhe

"incn,menl.l numb" ursub;;c"ber< reached by 'n",wOf~ above ii' nelwork-specille, age-adjusled

average a< , ,,"ull or b<oin~ m.j"ri,y ownc,1 by " major "",Ili-nelwork owner.'" "

lJ3) Laslly, inlhe ,'llillysi, ufTable IS, Drs. Israel and Ka'z miswkenly '.i\um~ 'he ~"lim~'e. (<.or Co)~

are dlle lu Iheir pani,] ownership in Ihe Discovery NOlworks. In fact. [hey "r~ d,,~ in"ead 10

Cux', exchanging Iheir ownership intcre>lS in Dioc(Wcry Nclwork> f", .ole (>wne",hip (>f 'he

Travel Cl"'.Jlnel in early 2007,["

E, Conditions to prevent the denial by Comcast of channel
position for Bloomberg TV in a business news neighborhood
would remedy identified potential harms associated with the
Transaction

1:\4) i\ cOfldi'i<m reguiring Iha' Cornea" align iIS channels so lha' all exi"ing bu.inc,"' now.' channel",

induding BI"omberg TV, arc cam",l un comiguo", and adjacenl channel. un .1l1iers whero

CNBC is c,rned would remedy some of Ihe p<"L"Il'ial harms as.\<lCia'ed wilh lhe Tr.",aeliun, The

""" of,uch. eundition are likely In bo'h be small and burne in the n<lrmal COUlse ofbusines.

,,' 1"".1 and Kal1. a' patag...p~ 180

'" Mar>: Report a' Table 13, p''''s'''r~ ~ Rel.led ,,, r)". hr.><1 aoo I{.o.,.', [00100« 14~, to,' ",""" ","It i, '"01 tllal Cox
"" moro lover.ge or 'hat W.I, Di,o,,, ~, Vi"o'" I,.. I." 1"'''''.0, boL '''''e< to,," t~< ,"'0001, 'hat Walt Di,oey and
Vi"Qm own h,ve boncfi'cd les, Iro"' h.","~ '''ojo, "l\,lti." ..,.o,~ 0"'0" L""" daM<I, "",,,od by ot""".

", Co,', 'ale of 65% "f'h< T"'''el C.,ooel 10 Smw' '" :,,< 1009 " o""io< ,n, ,;",,' p«iod OL ,," daw ""'d,

Pog.41
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opemlions in Ihe coming years. 'I' HowcY"r, the "omJilion '" 1I""~.,,ary l""au,;, the dir~"1 benefiI

10 COinca" in lCnn' "r jner~a£",1 viewe",hip of CNBC "";;()"ial~d "',ih pla<:inj; CN BC's rivals in a

cl>aond p'hili"n f~( [rom CNBC would be eXJ>f'Clcd 10 cxcenllhe mmO' reduClLC<\ i" Ihc u.cr

rllenJii~~ssof a ~h,m"~lline,,p "-I>ocialJ:J ",ith h"villg nelwOlh OIgar"",d hy !:',nrc with Ihe

C"'l'plum "r bu,iness news channels. As cvid~.,,"c l'f the imp,'r1;,nee ~l ch"nr,el po.,i\i"n,

ospoci;,ii;. r", busin"s; "ews nelworks, Mulli<:"a~~e1News rep"ns in, 2007 anicle relalcJ l"

NBCLI ne,w~rh re""i.iri: ""pi:r"ded ~hannel posilions" as I,an of channcllineup ehang~s b~'

Tim" Warner C.ble in lour N~w York Cily boronghl lhJl: "S"um;, familiar wilh Ihe ltla.cs

indica,e Ihal NBCD paid up 10 '~cv"r"l millio~ dollar,;' ror the enhanced chonnd positioning and

10 cn<un: 8cparolioll on lhe diol for f~x B ll'Lne,,", NClWQrl from CNBC..,'"

13:\) Ors, l.mel:uJd Kalz argue 1provide n,> c,'id"ncc or ~naly,i, "" indicale IhOilhe gaiLlto CNBC

Irom keeping Bloomberg TV oul ofa ('NBC neighborllUod would oUlweigh Ihc bend)l, lrom n

I<:d. vicwcr-frien,lly channel lineup. To Ih. N,n,,"I)', T.ble 12 in my original Repon quanlifics Ihc

;igniilcanlllegaIive effeeLI on CNBC vl<"'o"hip hum proximIty 10 Bloomberg TV 1n wotr.,r,

one would eXJ>f'cI Ihal c.'lcrrliolJy all ol Ihe benefir. Irom a viewer- rriondly channd lineup could

bt "hlaincd hy ",rangillg all the ehatllleis excepl Bloomberg TV a""llnJj~~ lq g~""'. E,ciudLtlg

BIDDm'oerg TV Irom a buoi~.ss now, neighbllrhoDd wDul,1 b. at minimal coSi. b'O( would henefit

COmCJ"'s om liat<:d nClwork eN flC.

136) To gel a bcn"r und""I.a~,lingoflhe freqnency ofchannel rcorrangc",-onl. I "So 2007 and 21110

1MS Oata to "n,l)'ze Ihe he~Ll<"lc~ wilh which Corncasl ohanges Ihe ch.lnnel po,iLion, of thc

ch:llllleis in it, lineup'. '" 1iden',il'y headc~ds thol wen: owned by Cornea" in bOlh 2007 on,l 2010,

I ,efer 10 Ihesc '.1 Ihe "'Comc",' he.deads in Ihe sample,» I <I." with lhc Ii\! of currene basic cable

nClworks from SNL K,gan (/75 lIetwork,j'" and idcnl;l'y lh",c ndworks in bOlh Ihe 2007 and

2010 ch"nnellllleups. I cousider Dnly channd p",iliQn, l"r ConLc'IL heodends in Ilw sample

where Qne of Ihe currenl basi" "ohlc nolworks i, III 11>.:11 ChJLllld p0<LHlln in lxllh 2007 am12010, I

rcf~.,. lo \I,e,~ as Ihe Corncas! chmmel po,ilion, in Ih" ~ol'1pk. h'r lhe Comcasr channel posilions

in Ih~ ."mp[e, 5.9"10 of Iho,c ehannel po,ilion. c"nl:>ill dilleren, ~a<i, ,able nClworks in 2007 and

2010.'" hi add ilion, 69.6% ofComcasl heodends ,hDw " chon~o in ,1-", I~calion ofalleasr one

'" "" """",,..-.1 i" my '>c,sinal R'~11 0' parog"ph, 9~ ,nd 97. ,M ".du"'y ''''"" i, w'.'"d ,hann,', v'¥'"''''''''''' ~, !""•.
'" h"pJ/"""".","I,ld",nn,l.comlan;c1ell JOJ09_NOCIJ_NOI>_Di,l.UpIn_N"""_YOIk_Ci,y.~ll~ (a"~<,,d A"~"" 11.

10 I0)

"" I ",""h ".~Io '''''d<nd. ""'\"1""" tn, 2001 .u~ 2QlQ TMS d.l> u,in~ ",mm"ni'y n,mes, J,.,os ,ole '0 'l),'lfb
approximately h.lf ~fCu"",,-,r, hoW<ud,. Tho rM~ dola for 2007 ."d 20 10 aro druwu f'Om <lin",,"1 do..fIo.......',h
d;fTe"nl he>dend idenlifi",~ ,,-,'k,", " Mt;'ulL <" m""h ,II n"d<nd,. H~weve" 1do "0' 0<J"'0l th", i, 00" p,n""I,,
><:I«,io" ime that ,,~uld ",,,~",<lt Ib, ,",If'"

J2I SNL K,g;m', Economies o[iJ""ir L"oie "«"""", !~~.,

'" T~o", oro) 176; to'al mateh..-.1 <h"",,1 rO';';C", ,n ,~< "mr>!o. Ihat is. 'h«e a", 3176~ chanllel po,itio", ," """~'"
CD,"'-"" h"Jend, (ownod by ':-00"'" in bo,h 200'1 ..01 cOW) for whieh 'he ""work> in thot channel I>"""on ;ll 2007
and 2010 are bolh Cu,",'nl n",~o", Ii"od by ~NL )(':\'" "" • ",ie ""ble ""w~rk Qr,~"c, '88.1 h,d di(fc","t
","wOIks in 2001 a"d 101 O.
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basic cabk ne'work, '" for 12.4% ofComcas I headend< in ill' ''"'''rle. RI~ombcrgTV w~'

carried ill bo,h 2007 and 2010. bUI was carried in a diff",,'nl ,'h,,,,,,.1 po,ilion, For comp.,i'D\I,

CNIlC was nol in lhc Same channd po,i'ion lor 5.1 % ore"m",,1 h~adend<m ,Ioe .,.,nple, E,~I'N

was nor in Ihe ,ame channel po,i'ion for 3.0% ofCornc,,-,1 he'''.kn<l. in 'he ""mple, ~nd MTV "'''-'

not in 'he same channel po,i'ion for J.l% ofComca.. h••d."d' m ,Ioe .'.'nple

l.J7) 1:1"",,1 on " limil«1 number ofnalural exp~rirnenl", I find no> evidonec lhat ehaMei r~arrang.menl

ha, any la'ling effect On $u\>scribership. I wa, provided by aHomeys lor Bloomberg ",i,h eight

example, of major one-day channel reamlllgern~nl,"n Cornea" Byslems during 'he period for

whieh I have data. For fivc o['hc!c, I had ub••",.'ions on subscrib~rshipillihe dala. As ,hown

in the t.ble below. in rour oflhes. "lSO' 'he cha""d lineup chnnge did nOt r"sull in any

>\'Ii,(i~..lly ,ign; flcanl dwnge in cable "ub,cribers. In 'hc final case, 'hcre was a sl,ati,lically

,i~niljcJm decre",e in ,ho reriQd rollowing tJ,c "rannd lineup change, but in Ihe nexr lim~ period.

'here ,·,oo " i-la,;,lieally ,igmli,unl Ln~rea,e in sub'''rLbers relaliv~ '0 il,e benchmark period bolo",

Ihe ehorlllelIiQ'"'' cllJng•. Tlw,. rl.~r<a,~< in th~ r~riod following 'hc channel lineup chang~

were more Ihan mJde up 10' in ,ho ne" ,irn~ pe,,,,d. For <atiollitc subscribers, 'here w,,-, no

Sla,i"ic.I);' ,ignir,~.n' ~h.ng.~ io uny ot' the l<l,,~,ian, ,~cepl Houslon, whore rhere was a

slalisticall)" "g.nificJnl d.c,eL'. in <J[~lIi[~ suh,"flb~"

Table e, Change in Cable Subscribo,ohip FOII_i<lg Chan",,1 Lineup Changes

DMe 01
Ch.nnel

Location Lineup Change

SubscrIber Change in

Tim~ Period Following
Ch~Mel Lin~u~

Ch.ngo
Palm EI~acl> Coumy and Trea;ure Co.st. FL 16-J.n-D7

Houston, TX 16-0ct-D7

Albuqoerque, NM 27-Aug'DS

~ich,,,ond and Henrico CountY, VA 30-Jul-DS

Dallas, including Garland, Sunnyvale. TX 22-Sep-D4

'.' indi",,'@, no ,tati,tlc.lly ,;gnificam incre.,e or decrea,•
• J .. Indlcales a Iemporary "a'i,,;caIiV ,jsnJrlcanl decrease followed by • ,t.tl"lrolly
.i~nillcan, increase (relalive 10 the base period) in 'he ne<t period
~,,"r,-e: MRI Dala

Page 43

" W<i~h',ng ,~o l"5ul" by ho..,ehold" I00";" ,;milar ""ul". Maochi"S heod,,,d, wi'll popul";"" o\;l" ,,",ull,.] ,n.11
(om<o" h«J,nJ, b,;ng dropped from Ihe ,a",pl<, In th;, 'nmell,e<! ,aL"ple, 'he F"'IC<lLt,se of ,·It,oo,II""'''o", Ihor
cl"n~,J " <i u>t,. ",..]66, 1% of .11 Comeos, ~eIId,,,,d, ;" 'he ,a",ple h,d at I""" I c1Llmge I" chooo,l 1"";,io"
W"31"'''~ ,"""",,1 po,i1ion, in • ~;v<" "eodond by the number of ho",cholds ,.""d hy th" t""d,nd, ~ .~'Y. or oll.>n",,1
~",,,,,'n, <h'"!ro, and Ib, 79.1 % of I,ousellold_weigl"ro he,de""h, 'h,,,, ""L' "' 1<." OnO cl"'n~, m<h,nnol po,i';on,
Th',~. ~olghLin~ by houo<hold, ;ndk,,,, tho' a &reater ,h,,,, orComca.<l he.der<!, ch."Soti a' I,." One ,han",,1 po>;lioo
,h.n in 'he "nw<;~h'ed .n.ly,i"

--'-----------------;=
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F. The Transaction creates potential harms related to online
distribution

138) ComeaSl nole, lbal c<)mm"nlcI"S b""" en Ilm,~J TV Eve",,,,bel? ond Com,'''l '" fOll,';1 Xfini'Y

TV on a variely of gronnds, incJudlll~ Ih.ll ,he,e it"".,i,,", ,e"",-, Milnt dl<"ihulI"n '"

progra",ming, con,li,ule collu'io'L and p,oven' 'he emergence "r p,,,cnli.1 UVCr-lh<:·'~p

compclilon;.,24

139) Comea'l argue, Ihal harm' ,clal~d to 'u,hen'ic"eJ COD len' iniliatives ace no! specific 10 lhe

Transaeli"n, "cxcepl pcrhps 10 j'"ci!ilare m,,1 expand lhe online disuibution of NBCU conlenl b)'

Com"a,l ami olhcr MVPDs,,,m However, 'hi' is not credible becau;;e, a, I describe in my original

Repon, lhe Trnn,"cli~n i' IL!:e1y In acceler"le eurrenl movemenlS lowards making c<:nain online

content ava;labk 'mly I') M VPD sub'cribe" lor lwo reasons. Firsl, Ihe Tramaclion brings under

CClm,a,", ,~lIue"~~ NBClI', on-lin~ video hub Ilulu, which curl'~nlly comrols "'osl o[ lh~

p(QfessioLlJII y produad m~[~l'ial being made available on lhe Inlernel, and which provides.

viabl~ op[ion [or pr,'grJmm~"1'S 10 provide unrestricl",1 atcess l() lhcir progr.rnming. '" SecClnd, lh~

T["r,,"~lio" allow, C"mca"l m add NBClI's high-value video conlenl 10 ii' exiSling subscrip,ion

CI"ly olfe[iug.< ,IL Fan"",l XrlNITY TV and l() Olhcr subscriplion-only SileS ~nvisione<l as pan of

tht TV f' "cf) when: ;nitiali '·c. C"-'mc""I" inc~nliv~ 10 limi' Clnlin~ dislribmion o[ NBCLI

~",g,"mmin~ 1,\ IimiL.:J_a"""" ,ilO" i, Jikely 10 b~ inlensi[j.~1 by Ih~ n<'tWmk eff~cls lhal lhe

presen," 01' NBCU', p,,,gfJmming would likely genera Ie.

I~(l) COmca." argu"" lhlll .. Authcnrica,ion, bowcvcr, cn.blc, mon content 10 b~ avaibbl~ online Ihan

would o,h,,,,,i,c bc cc~nomic" lly fea,ibl~,"J2' (~mpha,is in miginal) using lhe 2(lJ 0 Vancouver

Olympic,", ~n ex,mple, d~"pll" (h~ faCT Ihal NBClI', reslriclions on aecess 10 il< online

Olympic, CO\'w,gt w,,,, w<eJ "-, a COnCern by Scnator Herb Kohl, Chairman of lhe Senal~

Subeommil 'Ci: on An'i""'l, Compolilion Policy, and Consumer RighTS, 12' Having mor~ cOnlenl

ovaibble '" a J~,uicLed "'I or ~\-' PO sub>Cl'ibers, while I~" COnlenl i' availahle withoul

authenlicalion i.< nm clearly "pro·consum~r, pn,·compelilivc, ami nonexclu.iv~" as Com,asl

argu~,.1" funhennol'c. ComcaSl'S ct"m'm;,I. aq;ue lhal 'mlin~ ",<leo ,,~u[{o"lly cClmpl~mUllary

10 lradilionallel~vision viewing and MVPD ,~r,"ic••, ')0 whteh ,uggc.;(\ CQm~a.jt "'{Juld bendLl

from increased demand for MVPD ,el'Vice, i[lherc "'0'" Ic." "'Wi~livc Qnhnc di~lribuli,'n.

LJ< Opp"',Ii""" l'I'.204-20.\

'" O('('o,,,io",, p.205

." Marx Ropon at I"''"gt"dp" , 09.

m Oppo,i,io"" ~.206

'" M"" R<1"'f1 ,q..",gropn 119,

'" Oppo,iti""" p.20.l,

'" 1"",,1 "'~ K.t> at 'o"ion VllA
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141) CGmeo" orgues IhJI suggesno"s Ln my Gri~i"al Rcpmc Illa' lh" TV EWI)',.,he", ",i,i"",·" may b,

pr<lperly vie""ed as wllu\,ve lac. meri!. As jl.l~d Ln .Iudge Kicharu I'usner' beook .~mjrn.,., L."",

"In '(1m. ~",e" hG""ever, il may be pGssible 10 demGU.llralC lhrougl, ""u<ta",i" ~,'ide""" tiw

G' "lenee Qrcollu.,i ye pricing Gv,n l~lQLltlh n<J '}V,,, a~b ",[ ",1I",i",n art: ,1<Le'led. ,.", Judge

P(I,n... lhen lLSIS 14 relevam rypes or economic cVLdence. L" ""he", "u",ber 14 is "~,d",i"nary

r,aeli~ •.\". "1 I' .,dusiQnary rra~lie", a", CQmmined ,n a mark~' '" il~ mOre th"n <'nc ,ignif,o"m

Jinn. Ihe)\"f~re. Ihi' j, In indic'Tio" Ihal Ihe mar~~1 i' oaneht'd WI"., ,. m"d i\ Ihe

"Jgj;"~I'01) Ih.. tho ",i~lcn," "J'. ,.r1d mi~hl hc mJ'<rrc,llrvm prouJ oj .xclusionary pr~cli,e,

ph" Ih~ fo,llbOl to. nl.ll1<~1 "'0' Ito) m~nop"I, ...d ~y a sin~le I'm" ",))

I~2) Tb. TV E'-e"""'~er~ pnncipk, ~,e UIlI,~~I,' Ie' N- """clhmg ",ac e~uld he i,npbnen,ed pr~fi',bly

b' a oi"gk MVPD h,,,,a,,,,· p.r1,o'p.'mg pTQ~"l1lme" ,.",,,IoJ 'hen ha"~ I" limil Ih~ online

dj",ib1Jlwl1 "I' Ih.i, ""'l1l~nl W "nly Ih~ ,ub,." iN-', I" Tbal ,ingle MVPD. A co"""on 'grtemtn, to
Ih. TV E.....""w~.,~ pnncipl" bY lllJ-,~r MVPD, wuld .11"", f"'nicip,,,ing programmers on "'''''h

'u m,-i~n' Iy m.nv' ""n.'Um"", Ihol il i,' in Ihclf i"",n;,1 il' !",r1Jeipo'e r.' oc, 'hon risk being

di".,hJnl,g,·,1 m c;'m'l':" Icrm, "'ilh Ih.,,,,, MVPD" Thu,. i' rem,in, a rel~"nl qutsliun.• ' poud

m my Niginal R~po". '...h.,];.r C~Jllp~llIWn "u,h",ill~,' ""nuld N- O(lnocm«l ,f. (hypo,h", ie.l)

m"n,'poli<l MVPD in ,h~ 1) .S, mo,k", Jmp",cd 110, "·,,,-;,'I,,'n, l'n "n· line ,1i,"ib'Hi"n embodied

h;. Inc I'V I':vc"·,,,h,·,,· p,in,ipl,,""

1~~) ,\, ,1;'1,,1 in my ",ig,,,,J R.por1, COl1cern, ,l>~ul Jnlic~mp~lil i"e eneeL< 'tsullmg Ii'm" r"",cling

onlil1~ di5lril>ul i"n J,\" m~sl compell illg fo' ,'""', and i"r"rm.lion pmgr>rnmmg, mcluding

bu.m~" n~",.' pmgr:lmming. l" .'>ueh "On,cm, 3'" ,·"il;. ,,,,,h'o,1 by pr~"ibi'ing 'he u.. by

Come,," "I' ,c"ri"til'n~. hmil.>h"n,. ,IT di"n,'ml,vc, re1,1«] In Ihe di,,,ibuli~n of n.w, :u>d

informati~n pll}~,.mmjl1g 011 "Iber pLJ' l'~rm5. meluding Ih. Jll"",e, .•nd ptuhibi,i"g CU""'a~,

[roUl dimim;;hing 0' degr:ldmg. Ibo qu.lil~' of ,i gn>1 ,lcl,,--,'''' r,,, nc"", 3nd inf"rm"'i"n

programming. mdu,lmg b",mc" new,. on '"V or ii' "",nlenl-di,lnbUl,on pi"r~rm, ""i,houl ,];,

cOl1s.nl or the pmgromm.r.'"

G. Conclusion

I~4) In conclusion, Ih. argumenl;; by C,'m~:l," ""J i" cc<)nomi~l' Ihal Cornea.. wouill h3ve n" abiJity

"r incenlive 10 purS1JC unli-compculi\·e fo'cdo'''''' .1,.leg'.', ~jlh.r palli"} Of <omplel~, ,£"insl

'" R;cn"d A. Po",e, (200 I), Anli""," Law, SeronJ F.,h',,'o. \10;"<""'1 "J O';"'S" h-.», " p.1~

'" PO~l<' (2001) at pp.79-9].
'" PO'llC' (2001)" p.93. Emph"h;n 'h, migln,l,
". M'n R"",,,, "p''''W''ph I 17

'os '>I,,,, Ref><l"" ~"ag",ph 120.

". 101m Report" p,ragrllph 120.
---'-----'----------------
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Bloomberg TV in the even! o[lhe dosing of the proposed mer~er cGn~lin numCr<lu.' .rmr.' and

ltllsubslalliialed claims. As my analysis of Illese repor,", ha< ~lade clear. far r'''m un,krmlnl n~ my

earlier conclu,ions regarding the signi liean! Ihrcat> 'Jl wm""lilivo harm" pJrticularly relaled IQ

TV businc," TIC""" prugmmming, Ihese reports Jnd d.clarJlLQns reu'[Q1". IllO,e conclu."G~\

F';;go46


