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Business news includes coverage of whalever influcnces markels and investmenis,
wcluding politics, consumer trends, or local emergencies. How those 401 k), college funds,
stocks and bonds perform — in the long term and the short lerm - are profoundly influcnecd by
politica] developments. BTV?s frequeul gucsts inelnde numeroys political leaders, policy
makers, peneral commenlaless — Members of Congress, Adminisirstion decision-inakers.
Jovemors, pohtical commenlzlors, and athers — policy leaders who receive in-depih questiomng
on BTV rom expert bisincss reporters in a fasiion not rephcated on any general newes
channel.'™
Consumers benefit from robuzl competition and a diveraily of voices in all news
programming, including busmeys news. At a time when consumers will be asanming even more
responsibility for managing their hnancial future — and experts are concelned over the wide-
spread lack of basic [inancial literacy — the pubhic interest would nol be served if the govenunent
allows a Transaction Lhat could silence one of the [ew competing voices in Lhis cxlremely
conceuiraled marker.

Bloomberg is one of (he warld’s largest newsgalhering organizations. aud the last major
source of video news propramrmung not allilieled with 2n MYPD or a muli-channe] programmer.
Preservalion of diverse news sources is a fundamenial Commission mandate and merits vse of a
special remedy like neighborliooding 1o alleviate the hann (bt would otherwise be caused by
Comcasi’s nalural mcentive to prolect (i3 enormously profilable CNBC channel from
compeiilion. The Cppaosition denies the existence of tig harm and, therefore, preseais no

remedial aclion or voluntary ¢oudilion w address it

"¢ Gee Exhibit 1.
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Requiriug carriage of particulay channels, in this case [he business news chiauncls, in the
mierest of preservation of diverse, independent sources ol news and information programming is
Lardly unprecedenied. Although the “must carry™ rules applied 1o over-the-air briadcast
stations.”' in ordedng cable systems 1o carry the Jocal broadeast signals, as well as provide
carnape of leased access slations, Congresa specitically inlended 1o “assune the widest possiblc
diversily of infortmation sources are inadc availubte to the public.” ™ Moreover, when it
imposed the “inusl carry” obligation, Congruss wenl further aud reqnired placemcnl of charnezls
an the same posilion as broadeast ovel-the-air,'” demonsiyating 1har Congress recognized
chaniel placement as a similarly impoenani objeclive. Indeed. Congress made (indings that il
would insisl upon carriage and cliannel placemen’ because “in the absence of rules mandating
carriage and channe] positioning ... some cable syslem operaiors liave denied carringe or

w174

repositioued the camage of some wlevision stations, Furher. this was decincd necessary

because a cable operalor had a direct fipancial interest in prowmoling ils own cable uciworks. ™
The Commirsion, in addilion o imposing this requirement on cable MYPDs, has alsa

determined 10 apply ihis 10 DBS aperators,’”® with no significant difficulties encountered by

gither type of MVPD.

1 47 U.8.C. § 534d(a).

"2 [ R. Rep. No. 102-862 ai 35 (19921

47 UB.C. § 53H4b)E).

""* HR. Ren. No. 102-862, Secnon 2(axX 10) (1992) (e mphasis added).
175 14, a1 Section 2(a)(11).

178 47 C.F.R. § 76.66.
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More specilically, the importance ol preserviig competitive sources ol news and

information by requiriog cammage of a competilive sews channel has already been considered in
the content ol a merger belween a cable MYPD and major programemng distributor whose
offerings included a major news service. When the Federal Trade Couunission approved Lhe
merper ol Time Warmer, Iuc. with Turner Broadeasting System in February 1997, the FTC
expressly required Time Warner Cable 1o provide carmage 1o a competilor o Tumer’'s C NN,

‘The requirement of carmage is & reasonable remedy that has already been employed.
Taking the next step of carriage thal involves neighborhpodiug, specifically including e
requirernenl that Comeast carry the bnsiness news channels at all locatious wherg CNBC is
carried, js a reasonable way of preventing the compelilive harm that Comeast has the incentive Lo
cause independent business news channels. The acighborhooding requirement wonld neccszariky
encompass a requiremeit thal competng business news programming be carried on the same tier
as CNBRC.

First, as noted in the Peliton, thal neighborhooding is reasonable and feasible is
demonsmaled by the facl the MYPDs, including DBS, telecommunicalions carriers thal provide
video, and cable companies, are alreedy doing it. Second, placing BTV and Fox Bnsiness on the
same lier and on contigeous and adjacent chapnels o CNBC can be accomplished with minimal
disruplion 10 customers. The Petition analvzes channe] changes that Comeast made 1o ils own

cable sysiems that demansirates that sucl changes occur with sufficient [requency thal it is not

' Time Wamer Inc. et al., Decision and Order, 123 F.T.C. 171, 197 (1997) ([ T]ime Wamer
shall exectile a Proginmming Service Agreement wilh al least one Independent Adverizmg
Supparied News and Information Naliona! Video Programming Service, unless the Commission
delermines, upon a showing by Time Wamer, thal none of the ollers of Carriage Terms are
commercially reasonahle™}.
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disruptive to customers. Third, Comeast cunnct dety Lhe value and imporance of
neighborhoodmg, in that Comceast. itscll is using neighborlooding to cause compeiilive ham o
programiners in competton with them by denving competitive channels access 1o
neighborhaods. To avoid the problom of Comeast’s ability 1o nse neighborhoading o cause
compelitive hiarm, business news chanucls must, therefore, be on conlipuous ard adjaccnl
channels wherever CNBC is available (o1 viewing on Comeast syslems. Fourth, there is no basis
to any objeclion aboul capac ity restraints, especially given Lhut nearly all Comcasl systemns (30%
of the Comeast foolprint) will have converted expanded basic service 1o digital by Lhe ¢nd of
200 and digital systems have virtuall¥ limitless Cﬂpﬂcit}".]m In a digital sysiem, ilis
technologically simple Lo ensure that channgls arc placed beside each olher in al]l Hers, Thus,
placement of existing business news chiaunels on chunmels contiguous and adjacent to CNBC can
be accomplished with a iimimum of disruplion. [ndeed, most of Councast’s top len inarkets

"% Cameast did not

cunently have open channels within a few channel positions of CNBC.
refute BTV s position that neighborhooding 18 reasonable, is not disrupiive lo cuslowmers, s
valuable and 1s easy 1o wnplemend.

Thus, Bloomberg's proposed remedy — neighborhoeding of the business news channels
wilth CWBC in all tiers where Comeast carries CNBC - 15 a reasonable and narrawly tailored

remedy 10 constrain Comeast’s ability 1o harm and discriminale against BTV, Inwhe abzsence of

the requirenent that Concast divest CMBC. 1his form of reliel is the oaly incans of preventing

" Application, al. 18 n.19; see also id. a1 76-77 n.144.

17 See Petilion at Exhibit 4.
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Comncast from using #s competitive position o eliminate the 1ast independent source of uews
progcamming.
B. The Commission Should Reguire Mandatory Carriage and Non-

Diseriminalory Terms and Conditions of Carriage for Independent News
Nerworks on Comcast [Mgital Flatforms.

The Commission bas tong recognived the ability and incentive of vedically inlegraled
programminers lo discniminate against nnatliated programming. In two decisions lhal involved
the eounibinalion of a significanl MVPD and the vwner of sianilicant broadcast and non-
broadcast progcamming. the Commission adopied a condition U address concerns aboni
unalliliated programmers’ ability 1o secure carriage. Specifically, in both Liberty

Media/Dirce TV and News Con/Hnghes Electronics Corp., the Commission adapied a condilion

that prohibited discomination againsl unalliliated programniing services “in the selection, price,
lerins or conditions of carriage.”'™

In 1lus case, Comeas -NBCU will be snbject to the Comumission’s program carriage rules.
However, as dizcussed lergin, the Commission’s complaint rules do not address the needs of
independent programmers 11 2 tunely or cosl-eficient manner. Belore the Commussion approves
the Transaction, il should adopl a specilic condition that requires Comcast-NBCU to nclude
nondiscritnmatory terms and conditions of carmage of independent programmets so thai

anlicoinpelitive candnet can be addressed in a timely, cosi-cffective manner, and, as with the

other remedies, an accelerated dispute vesolution system, as set forth in Exhibit 2 of the Peltition,

B Pention at 66,
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C. The Camnmission Must Prohibit Any Restriction, Linmitation or Disincentive
on the Ability of Alternative Business News Networks (o Offer Their Content
on Other Platfornis, [ucluding the internet,

L. Ban Limitations on Internet Distribution of Yideo Programining,

[or programmers like BTY (2t provide conlent viz lelevision and the interner,
Comcast's "TY Everywhere” business model, which limits viewing (o aulhenleaed cable
subscribers, could result in BTV being lorced 1o deeide between carriage on Comeast’s systems
and conlinving Lo provide itz highly valued conlent 10 ils ceslomers via ihe Intemel, This model
would have a dircel, senous impacl on the ability of BTV viewers s access BTV programming.
The Commission should adopt a condilion that prohibits any restriction, limitaiion, or
disincentive on the ability ol allernative business news networks (o offer their conleut on olher
plaitforms, incluediug the Intemet.

2. Protect Inrernel Access,

The Commission found thal Comcast had *significantly impeded consuiners® ability 1o
access e rontent and use the applications of Iheir choice” "' by degrading the qualicy of
Tansmission 10 cuslomers nsing peer-to-peer helworks., The recent D.C. Circuit decision
detenminng lhat he FCC did not have authonily over Comcast in this conlext means (har, undil
Mirther rzgulalion is imposed, Comeast could degrade signels of 118 users. BTV provides irs
conlent both via television and over the Inlemnet. The verlical integration of Comeast with

BTV’s major compentar, CNBC, increases (he likelihood that such signal degradation could he

'* Broadbeud Indusiry Practices Petition of Free Press el a]_tor Deeiaralory Rnling that
Degrading an [niemel Application Vinlates the FCC's [nlernet Policy Stalement and Does Not
Meer an Exception for “Reasonzble Network Managemenl, " Memorandum Opiuan end Order,
21 FCC Red 12028, 13054 944 (2008).
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used 1o negalively impact BTY s Inlemnel viewers, [nlhe AOL-Time Wamer mieryer, e
Camnussion adopled a condition relaling to anticompelilive nse of AQOL™s instuu messaging
function.'"™ The Conmission mugi adopt a similar condition 1o prevent Cowcas-NBCU from
reducing or degrading Lhe qualily of ransmission of signals or leeds of compeling business news
nelworks op all Comeasi nlattorms.

D. The Comniission Should Prohibit Comcast From Bundling Advertising Time

On Compeling Business News Networks With Advertising Time on Comcasi-
Owned Nelworks.

The Cornimission has recognized thar discrimination in adverlising can ilpact diversity
and that ilie Comuinission has jurisdiction 1o remedy such practices.”” Comeast-NBCU's ability
w bundle advertising limne on competing networks with advertising ou ils own networks, solely
by vinue af its carriage contracts wilh competing networks, results in an nnfair competitive
advantage that will ullitnaccly starve BTY and otber independeni programmers from advertising
revenue they would achieve in the compelitive markel. In order for BTY and other independeni
programmers Lo survive afler the aropased merger, the Coinmizsion musl impose a condition
prohibiting anticompelitive advenising bundling in order 1o ensure the merger is n the public
interest. The Comnmirsion should also prohibit Cowmncast rom ofTering discounts or other
inducements Lo advertisers that are tied dircetly or indirectly to reducing or refraimng from

adverising purcbases on any business news channel other than CNBC or any olher siimlar

TP Dr condition gives AOL an incentive 10 ineroperale by forbidding it from providing
streaming vilea AIHS applications until it interoperates.” AOL a1 6626 1190, The Commiission
determmined that *1he risk of cur nol miervening now, however, i5 10 risk the sinergeace of a
signilicanl new business needing regulation, a result we and Congress wish 1o avoid especially
o [he lowernel and intersclive services, [d, at 66269 1BE,

18] g¢e Promoting Diversilication of Owncrehip in the Broadeasting Services, 23 FCC Red 5922
949 0. 100 (2008).
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Comecast business news channel. Only in thizs manner can Comeasi be prevenied from
[oreciosing colnpelilors 1o Comeast’s programming uclworks, specifically CNBC, [rom aceess lo
advertisers by eliminaling BTV's ability to conipele [or advertiscrs an a level playing ficld.

E. The Commission Should Prohihit Bundling lor Carriage of Programming by
Comcasl

The Commissian has recoguized the potential harm from programming available far
purchase Ihrongh programmer-conlrolled packages.¥ Ay set forth in the Marx Reporm, the
Tranzaciion will provide Comcasl with ke (nceni ive 10 discriminale against BTV by oflering
programining bundling opportumities invelving CNBC, Accordingly, the Commission should
prohibil Comeast from olfering 1o any MVYPD or reqniring any MVPD Lo accept any
combination of NBCU's and Comcast’s network programmuug. as o condition of receiving more

favorable Yicensing terms than Comeast ofTers on an “a la carle” basis.

182 In re Implemenlation of Ihe Cable Television Consumer Protection and Compelition Act of
1992; Dey. OF Competition and Diversity in Video Programming Distribution: Section 628(c)(5)
of the Comme'ns Acl: Sunsel of Exclusive Cantract Probibition: Review of the Comm'’ns

Program Access Rules and Exemingtion ol Programiming Tying Amangements, Repor and Order
and Notice of Proposed Rulemaking, 22 FCOC Red 17791 {1997, See also News Corp.
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IX. CONCLUSION

Comcast and GE have (iiled 1o tneet their burden 1o demonstrate thar the Mereer sorves the
public interest, The Comunission must deny the Merver as presendy proposed. 1n the alreenative, if
it derermines ro grane the Application. il can naly da so warh the imposition of the conditons ©
prevent the anti.competiuve harm o BTV, the laa independent sonrce of news.

Respesifully submittled,

S1ephen Diaz Gavin
Kevin J. Marlin

Janet Fitzpalrick Moran
Patton Boggs LLP

2550 M 51, NW
Washinglon, D 20037
{202) 457-6000

Craled: August 149, 2014
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CERTIFICATE OF SERVICE

I, Rory E. Adams, hereby centify that on this 19th day of August, 20100, [ caused true and comecl
copies of the Toregoing Reply lo Comeast-NBCU Opposition to be served by postage pre-paid

hirst-class ULS, Mail on the lollowing individuals:

kathryn A, Zachen Brackeil B. Dennizton, LI

¥ice Presidenl, Regulatory and State Senior Vice President & General Counsel
Legislalive Affams GENERAL ELECTRIC COMPANY
COMCAST CORPORATION 21258 Ezslon Tummke

2001 Pennsylvania Avenue NW, Suite 500 Fairlicld CT 6828
Washinpton DC 20006

Richard Collen Joseph W. Waz, Ir.
Execulive Vice President & General Counscl Senior Vice President, Earcrnal Altairs and
NBC UNIVERSAL, INC. Faoblic Policy
20 Rockeleller Plaza COMUCAST CORPORATION
New Yotk WY 10112 One Comcast Center
Philadelphia PA  19103-2838
Ronold A Steru Marparc! L. Tobey
Vice President & Senmor Competition Couusel  Vice Presidenl, Iltegulatory A fTmrs
GENERAL ELECTRIC COMPANY NBC UNI¥ERSAL, INC.
1299 Pennsylvania Avenue NW 129% Pennsylvania Avenue N'W
9" Floar %™ Floor
Washington DC 20004 Washinzton DX 20004
lordan Goldsiein A. Richard Melzger, Jr.
Senior Director, Regulatlory Alfairs Regina M. Keency
COMCAST CORPORATION Lawler, Metzger, Keency & Logan LLC
2001 Pennsylvama Aveune NW 2001 K Strect NW, Saite B2
Smite 500 Washinglon DC 20004

Washinpron DC - 20006
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Bryan M. Trarnont

Kenneth E. Sallen

David H. Solomon

Matakie G. Holsman

Wilkinson Barker Knaaer LLP
2300 N Sireet MW, Suile 700
Washington DC 20037

Arthur J. Burke

Rouan I'. Harty

Hajesh James

Davis Polk & Wardwell LLP
450 Lexinglon Avenue

New York NY 10017
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Michael H. Hammer

lames L. Casserly

Michacl D. Huorwitz

Brien C. Bell

Willkie Farr & Gallagher LLD
I1B75 K Streel WW
Washinglon DL 20006
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Comeast Corporation,
Transferee

In the Matter of )
)
Applications for Conseat ta the )
Transfer of Cantro] of Licenses H
) Docket No. MB 10-56
General Electric Company, )
Transferor, )
)
To )
)
)
)

DECLARATION UNDER PENALTY OF PERJURY OF GREGORY BABYAK

I, Gregary Babyak, hereby declare under penalty of perjury thal the followitg is true and
cormect to the best of my knowledge and belief.

1. I amn the Head of Crovernment Relations at Bloomberg LP. T am thus
knowledgeable regarding the operaon of Bloomberg TV (“BTV™).

2. BTV is an internationally recognized provider of financial news and information
BTV providea 24 haur busane $a news progremming delivered over cable and available online.
Although BTV hag existed for nearly 15 yearn, it has invested significantly In the lest two years
to revitalize ils news programming and become B stronger provider of news and information, As
a reqult, BTV is fast becoming & formidable competitor to CNBC, the dominant provider of
(eleviged business news.

3. BTV compates with CNBC and Fox Business newa for guesis, un-airl

pereonalites, acd produciion professionals.
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4, The following are examples of lactics CNBC has empioyad 10 compete with

BTV, which have been brought to the attention of BTV management:

a. [[l
)
b. [Ij )
1]
e [
1]
d |
! 1
5. Atlached Ip thix declaration es Atlachrment A are mue and cormrect copies of slides

from a presentation Bloomberg L.P. mede ¢a the Deparmenl of Justice, which further show the
sTrong competition emong BTV and CNBC.

&, 1 am familiar with the comtents of the foregoing Bloomberg Reply fo Comease-
NBCU Qpposition. The factusl assenions made therein are true to the best of my Jmowledge and
heliet.

W\&ULU\#——
Dated: Augusl 1%, 2010 J

regary Babyak !
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The Need for Neighborhooding of TV Business News Channels
And Other Conditions After Comcast/NBCU

July 28, 2010
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Table of Contents

. COMPETITIVE LANDSCAPE

A, BTV is an expanding and disruplive competitor

B. BTV and CNBC are claosest competitors wilh an increasingly intense rivalry

. MARKET DEFINITION

A, TV business news is a valid antitrus| market

B. CHNBC isdominantin TV business news

lll. THE TRANSACTION

A, Comcasl dominales TV business news distribulion in critical business centers
B. Comcasl's incenlives have flipped -- from wanling 1o help lo wanting la hinder competition in TV business news
C. Incentives maller: Camcasl has favared its own channels

L. Incentives matter: Comgast will favor CNBC to avoid competilion on the merits

IV. THE REMEDY

A.  Neighborhooding is a well-lailored remedy

B. Neighborhooding is feasible and nel disruptive

V. OTHER CONDITIONS
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Bloomberg has unparalleled editorial resources
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Bloomberg editorial staff by region _ s
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= Bloomberg has more editorial staff than the NY Times and the Wall Street Journal combined

= Bloomberg has more international bureaus than CNBC, CNN, and CBS combined
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We’ve overhauled BTV in the last 18 months

In the past 18 months, we have. ..

»Hired 40 new producers and behind-the-camera staff

*Spent over $20m on broadcast systems, studios and touch screen

technology
nRolled out new graphics globally

»Built new sets in New York, London, HK, DC
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Viewership is growing quickly after our relaunch

USTV Google Ratings A25-54, 6A-12P
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Bloomberg has helped create a market for talent

Margaret Brennan

g% — Bloomberg

Maria Bartiromo David Faber
A o
CNBC CNBC
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