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Dr. Marx's moedel conlimnes to denonstrate that Conicast has an incentive to deny carriage lo
BTV. Indeed, if one vonsideny a more appropriate lower number {or profii-per-subscriber — a
subscriber droppmg video servaice bul nol necessarily broadband or phone service — the
profibility of denying Bloomberg camriage becomes all the more appareil.

As discussed in her original Reporl. Dir. Marx's analysis is conservatve and Lherelore
nnderslated Comeasl’s incentive to foreclose BTV, Inuddition, complete or partial foreclosurne
of BTV would be more likely if such loreclosure also inereased CNBC's advertising revenue
[roan intemational markets, rather than just U5, markets. 1F Comeast-CNBC would rective
mcreased adverising revenue from intermational warketls by [oreclosing BTV, then the threshold
al which Comrasi-NBCU will loreclose BTV will change in 2 manner that will make it more
likcly that Comcast-NBCL will aclually foreclose BTV becanse Comeast-NBCU can use the
nternational revenue 1o offset Ihe effects of the foreclosure. Thus, the Likelihood of forec|osure
ol BTV increases when revenue from intermational markets 15 vonsidered.

Comeasl argnes ihal it *only™ holds a 24 perceut sharc of MVFED subscrbers and cites
rocent case law for lhie proposition thal anything Jess than 30% of the MVPD market is not a
threat to diversity or compehition." Comncast inissiates the holding of (he case. It actually
detznnined (hat the Conmission failed w adequately suppori a compiete prohibilion on an
operalor serving mole than 30% ol cable suhscribers. The decisiom did uot catablish any specilic
percentage as demonstralive of 4 competitive market.'" [t also did not address specific

anticompetitive couduct that mighl ocour when the largest operator purchases a channe! thai

15 1. a1 164,
13 Comeast Comp.v. FCC, 579 F.3d 1, #(D.C. Cir. 2009).
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compeles wilh ancther pragramming provider. Comeast also cites Lo 1he Commission's approval
ol the Comcasi-AT& T merger as support for (he fa cap of 30%. Cowncast’s discussion ciled
thal the Coinnission based its decision in pact on the small number of natonal networks in thal

1 and

ransaciian. [n ihal case, AT&T had reduced its ownership inlerest in cabic nelworks,
only held ownership Interesis in three national networks wheao the Transaclion occurred.
Caomeast only held interests in ¢ight national netwerks at that lime, and Lhree of thosc overlapped
with AT&T's jnlerest. Jor a net increase ol only five national networks. The Cominjssion based
s decision of lack of foreclosnre in part “on the hmited nomber of programming services the

115 - . . .
L7 I eonirast, the Comncasi-NBCU Trangaclion wyolves an

inerged [ wonld conlro
attributab)c interest in 54 national networks, includiiyg the Nation’s oldest elevision broadeast
network, NBC.''* Morcover, as untlined below, ihis foreclosure in top 1narkeis would result in
locking BTY oul of more than 50% of the subscriber homes in the nation’s mast inporlant
buxiness markets.

While C'amncast is correct thal markel conditions have changed since sdopiion of the 1992
Cable Act, Uicy have also changed Lo inake 1l more difficull lor independent programuners, As

sel [orth in the Marmx Report ot Table L, horizonlal concenlralion lias increased during e lasi

decade.

[14

L re Applications For Conzenl o the Transler ol Conirol of Licenses froan Comeasl Comp.
and AT&T Corp., Translerors, to AT&T Conwast Corp, Transferee, Mempranduny Opinion and
Order, 17 FCC Red 23244, 23266 956 (2002). (AT&T rednced iis interest in Cablevision, which
*sold all of iz inlerests in fonr large programming nelworks.”™).

15 1d. a1 23266

Y9 Comcast, GE, aud NBC Umiversal Joinl Venrure Fact Sheel o! 3, available al
http:iwww.comcast.com/mbeulransacnonPd siJoinlVenlurcFaciSheet.pd . {Lasl visiled Aug.
[9, 2010%
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Comcast’s conchumion that it could not haom Bloomberg through Joreclosure hecause
BTV has access to the other 76% of U.S. video subscnibers (Le., non-Coimeast video subscribers)
ignores [he unigue role that major metropelilan markeis play in Bloomberg’s service. BTV
appeals lo. among others, Muancial and securities professionals wha reside in major business
cenlers {1.e., lop 15 DMAs). As demonsirated below, Comecast s a crinical distributor in those

markets, willl a 40% 10 65% share of 1the pay welevision subscriber inarker.

43

S1L0541
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DMA Rank [ pDMaA Comcast share of
Pay TV Subscribers
3 Chicago 62%
4 Philadelphia o 63% |
6 San Francisco 58%
7 Boslon 63%
B Atlanta 43%
g Washington, D.C. 450
10 Houston J0%
11 Detroit 54%
14 Scattle 39%
15 Minneapolis 41% B
J

Sewrce: Tolal MYPD Subs by DMA: SNL Kagan U.S. Muitichannel Market Subscriber
Summary: Subs by MVPD by DMA: SNL Kagan U8, Mullichauacl Operator Comparison By
Market

Comcast’s significanl inarket penetration in major linancial centers means et adhering
Lo the 30% threshold wiathoul further analyais would not meet the Comimszion’s slandard Gar

reasoned decisionmaking. [|

1]

Comeast’s allepation thet netwaorks are only threatened il they |osc carmage on multiple

MY PDs 1s likewise unavailing. Loss ol carriage on Colicast wonlgd adversely affect Bloomberg

a4
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because the markets thar Comeast serves cairy a disproporiionale number of BTV viewers and
polential viewers Morzover, as noted above, Comeast’s reliance on the Comuuission’s
calculation of a national subscriber cap as reviewed in Comeast v FCC, supra, is misplaced. The
decision does not establish Lhal Joreelosure on more than oue MVPD 15 necessary (o mender 4
nelwork ceonomically unviable. Bloomberg contests Comcasl’s slalemeuls thal “The
fundamental assumption underlying Lhis theory — Ihat Comeasit’s denial of carriage wounld
iecessarily cause a nelwork @ reduce 1is invesbment wicenlives — s entirely unsupporied.”
Comecasl’'s owy ceonomists, Drs. Jsrael and Katz, cite Lo the Crawlord presentation. Slides 35-38
of thal sludy demonstrate thal raising rivals’ cosis and reducing nvals® revenue is profitable.'’’
Forcelosure from Comeast’s sysicms would reduce BTV's incenlive to invesl in quakity
programming aud would benetit CNBC i all inarkels thal carry it. Chen and Walerman also
discust the samne elfecl. Finally, Comeast’s statemnents ipnore the difference beiween partial and
complete foreclosurc. In the case of panial [wreclosure, i.e., where a platiorm owner favors some
linns or products in 2 way Lhal is demmenial o ether compeiilors, the resull is ool necessanly Lo
I

leave Lhe market but ai least Lo reduce investment as a result of compelitive hann.'

E. Neiechborhooding is the Least Intrusive and Least Burdensome Condition to
Prodect the Public Interesl.

The Applicants have commitied to carry sia new independenl nelwerks beginning in
2011.""* This commitnient is wholly inadeguale o alleviaie Bloomberg s public interest

cancerns aboul [he hanu Lo 1L and otber coripetilors 1o NBCU programmantg. Indeed, Comcast

"7 Marx Rebuttal at. 7 n_13, (ciling Crawford Presentation ai 35-38),

" 1d. At 6 (citing Rev and Tirele, Handbook of Induslrial Organization, ch. 4).
1% Oppovinon at 43-44,
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cauld honor their comnmiiment by hosting six cooking channels. Simply pul, Lhis comminment
does nothing 1o address Comcast-NBCU's ability and inceutive (o engage n discriminaiory
channel placement, wequilable tiering, or refusal 1o camry 118 competitors.  Meoreover, there is
nothing in Comeast’s vpluntary commitinent that would ensure iicsc newly carried channels
would provide as much public inlerest benclit as a news programming channel provides. Indeed,
under ¢ 'omcast’s voluntary proposal, Comeast could select only mdependent channels that do nat
compete with any of the imerged Comeast-NBCU channcels.

Bloomberg's proposed neighborhoeding condilion, 1., camage of all existing business

news networks, including BTV, on contipuous and adjacent channels an all Gers where CNBC is
carnied, is lhe most appropnale condition o prolect Lhe public interest as it relates to independeut
sources ol business news aud infonnalion. I would also prevent the merped entiry froam using ils
power aver chanuel posilion and ter for anlicoinpelilive purposes. Neighborliooding 1s namowly
tailored Lo adieess the Transaction-specihic harms of unfairly weakening colnpetilors and
skewing a tair inarketplace using that power. Neighbochooding 1% significanily less intrusive
than divestiture or other structural reinedies, and, therelore, Js Lhe lcast burdensome. As unted in
Hloomberg's Pelition, Comcast freguouily changes channel positious in inoal markels. 5o
neyghborhooding should be easy to implement 2" whicli, sipnilicautly, Coimncast does not dispute.
As demonsiraied in Seciion I A, iulra, ncighborhooding of business news channels has created
vibranl competilion. Neighberhooding is the best means of addressing these concerns aboul

anticompehilive conduct.

I* Gee Pedtion, Ex. 4.
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[V. THE TRANSACTION PRESENTS ANTICOMPETITIVE THREATS AND
EFFECTS IN THE ONLINE VIDEQ DISTRIBUTION BUSINESS.

Bloomberg has assericd in its Petilion its concern thal a merged Comceast-NBCU would
have (he incentive and ability Lo resirier access o BTY over the [nlemnet or o degrade delivery of
BTY’s conlenl nver e Internct.™ Cansumers are currenlly able 1o view all BTY conlent over
the lntemel, including a live stream of the BTV service. As 2 news provider that simultaneously
diginbuies all s content aver hc Intemet, BTV is concomed that Comeasl-NECU could inlubit
uscre’ access o BTV sepvice over the Inlemel.

Speciheally, BTV is concerued that Comcast-NRCU could pressure independent
channels inlo removing of lemiting content availability on the Internel, Coamncast-NBCU could do
0 by offering independent channeis discriminalory or unfavorable lerms i 1hey use other
platforms like 1he Iniemel Lo distribote their content. Having the ability 1o restrict the plaifarms
that indepzndent channels may use o distribule therr content s inherenlly anticompetitive.

BTV also wanis to ensure thal Comeasti-NBCU is prohibited from diminishing or
degrading the lerms or Jovel ol service or qualily of signal delivery of any business news channel
o any ol itz content-disiribulion plaforms {cable, lnlemet, mobile devices) wilhont consent,

[n the Opposition, Applicants have alwmpied 1o minimize or downplay first, the viability
of online videv and, secand, thic signiflicance of the polennial impact of the Transaclion on the
distribulion of video online, Iu both cases. the Applicauls present a shan-sighted and sell-

serving view w the Commission.

" Pention a1 43-44,
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Initially. the Applicants assen that online video is cnly “complementary, nol
compelilive” and "'Lkely ta remain conplementary 1o MYPD serviees {or the foreseeable
future. ™ The Applicanls fail w recagnize the prowing importance ol auline video and
mischizracierive the potential for it (o be 4 competitive allernanve. In doing s0, they ignore
independent analysis and cable industry assertions — including ticir own previous staldinents —
that online vidco is fast becoming 2 compelitive distibution platfonn.

The Yankee Grovp and Convergence Consulting, for example, ewpirically show a
growing trend 1o “ent the cord” and relv on online video,'* As onc [inancial pnblication
recently noted:

A cuthing-he-cord trend has been the subject of speculation for somc
time, as vetworks have increasingly maede elevision prograinming
available lor free on the Interncl. Bnl a combination of olther factors,
mcluding a growing numnber of battles bebween cable companies and
nelworks, secaring Inwemetl video viewings, and an ingrease o
connected TVs and devices, snggest the trend is finally upon us '¥

These conglusions are consisteul wilk statements that have becn made by the cable
industry more generally. Jnst lazl mondh. in a different proceeding before the Commissiou,

NCTA and Time Wamer bolh recognized the competilive nawaee of online video distribution.

Competmg digilal Jistnbulion platformas — Irem DBS providers
such as DISH Neiwork and DirecTY, elee TV Providers such as

' Opposilion 21 B6,

2 Joint Petition 10 Dewv of Consumer Federaliou of Amernica, Cousumers Union, Free Press
and Media Access Project, App’x At Declaration of A. Mark Cooper and Adam Lynu al 62
n124 {June 21, 2010).

4 »Dne in eight 1o cul cable and sarellite TV in 2010, David Goldman, CNN Money.com,
April 30, 2010.
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AT&T and Vedzon, 1o “over the top” video providers riding on
personal computers, gaming slations and relail letevisions . .. '™

In facl, previously, bath Cameast and NBC had independently relied ou Lnternct video
distribution 10 describe the competitive nature of today™s widea markel. For exaniple, in
November of 2006 - before il sought 1o acquire the NBCU's Intcrugt propetties — Comeast
agserted:

All of these modalilies ol comnunicatigns are impanant Lo younger
consurers, all part of 1he paradigm shiit o a *what you want when
vou wanl il world.” amd off of ihem corpete with traditional and mot

so traditivaa! videe distnibulion echnologizs for Wme alcaiion and
dollars, '

Siinilarly, NBCU previously toid the Commission thal “[tThe Internet as a distribulor of high-
qualily vidco proprammng har reached the tipping poin, ™
Despile these previons statements, the Applicants now claim that ouline video i€ not

cowpelilive and cainol be a mudsuiule for MVPD service due 1o nelwork capacity constrainis,'™

'** Comments of NCTA, Yideo Device Conpelition, MB Dockel No. 10-19, CS Docket No, 97-
%0, PP Dockel No. 00-67, at i (July 13, 2010). See also Time Wamer Comments, ¥ideg Device
Competition, (July 13, 20100 at 2-3 (“Tntemiet connecled television sebs give condumers (he
ahility lo insianlly siream or download iclevision programs and movies from a growing varicty
of sources, including imtegrated ‘widgers. ™. As Glenn Brit, CEO of Time Wamer Cable.
acknowledged in May 2009: “The reality is, we’re starling 10 see the begiuning ol cord culling
where people, particularly young people, are sayiug all I need is broadband.” Chostopher
Lawlton, More Households Cut the Cord on Cable, Wall Sireet Journal, May 28, 2000, gvailalfe
ot htip:/fonline. wsy.com/article/SB124347195274260829 him].

' Comcast Comments, 13" Annual Assessment of the Status of competition in i Markel Tor
the Delivery of Video Programming, MB Dockel No. 06-189, at 39 {from Singer declaralion al
19).

' Reply Comments of NBC Universal, In the Matter of Annual Assessinenl of Lthe Status of

Comnpeliion in Markets for the Delivery of Video Programming, MB Dockel No. 07-269 {Aue,
28, 2009).
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Firet, the Commsston has found tha! copsumers are already using the lulermel for lngh
quality video distribution. [n its National Broadband Plan™® and more recently in its Sixth
Broadband Deployment Repont,' the Commission specifically notes, “Cur examivaiion ol
overall lnternet iralfic paileriis roveals thal consimers mereasingly are using their broadband
cannections Lo view high-quality video, and wanl io be able 1o do so while =11l usmg basic
Funulions such as email and web browsing.™* The Conumssion poinls oul that hall ol all
broadband subscribers in the United States taday purchase broadband at levels capable of
delivering viden.”” and “current irends indicaie thai consumers are likely Lo continue purchasing
increasingly fast broadband connectiens in the furgre, ™™
Moreover, Comcast fails te nole thal il has extended broadband speeds of up 1o 100 Mbps

of more I 80% ol ils foopnnl as of the end of 2009, cerainly enough bandwidh to ¢cnable

broadband video distobution,

'™ Qpposition al 93,

'*" &ee FCC, Omnibus Broadband [nitiative (OBI), Connecling Awmcrica: The National
Oroadband Plan, GN Dockel No. (9-51 (2010) (Natioual Broadband Flan)

¥ tn the Matler of Inguiry Coucemning ihe Deplovment of Advanced Telecommunicalions

Capability to All Americans in a Reasonable and Timely Fashion, and Possible Sieps to
Accelerate Such Deploymeni Pursuani. 1o Seclion 706 of the Telecommunicalions Acl of 1996,

as Aumncuded by ihe Broadband Data Improvement Acl, 24 FOC Red 10305 (Aug, 7, 2009);, A
Matianal Hroadband Plan for Cnr Fulure, GN Docket 09-51.

Mg arqn.
2 )1d atn 82

" 1d. a2,

1" Implementation ol Section 224 of the Act, A Natioual Broadband Plan for cur Future, GN
Dkt No. 09-3|, Comments of Comcast Carp. al § (Aug. 16, 2010}
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Applicants also dispute Bloomberg's concernis thal the merged cnlity will seek o prevent

"% Applicaniz have two responses, both of which

or limit it from disirbuling its contend online.
fail 1o address the spewific concerns raised by Bloomnberg. First, Applicants arguc Lhat the claim
ihal il would seek limilations on online disiribunon “have nothing (o do with the preseut
transaction.”'™ To l)ie contrary, Comeasi has admitied thal it has sought ta prevenl content
owners from distribuling online in the past, demonstrating that it has 1he ability (o do sa. [IF
Comcasl is allowed 1o acquire control of CNBC, it will have far grealer molivation 1o 185U02in
CNBC’s pamacy compelilor, ATV, ou Lhe Inlernet and other delivery platforms. This increased
abilicy aud weeniive would be a direct resnlt of the Transaction. Indeed, as it specifically relaes
10 Bloomberg, Applicants do not even dispute lhat they would have such an mereased incentive
and abuliy.

Second, Applicants argue thal Comeasi “generally does nol seek to prevenl contenl

137

owners from disiribuling onlive.™ Whilc the Applicants ¢laim they do not do so generally,
BTV is concenied that they might in (s instance, where Lhey would have bolh the incenlive and
ability 1o do 0. Moreover, the Applicants” TV Everywhere imodel belies that ¢laim. Ina
footole they acknowledge thal they have demanded snch limitaiions; “Comceast previoualy has
proposed to conlenl owners’ coulractual language thal limiled online distdbution more broadly.”

While ihey claim that “Comeast no longer propeses 1is fanguapse,”™ it appears they still vse other

“language” 1o achieve similar limitations, lor exomple automalically inchading other limitalions

'** Qpposition at 188,
' Opposilion at 188,
37 1d. femphasis added),
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that any other distributor has demanded."™ Finally, it s particularly difficult lor Bloomberg 10
respond 1o Applicants’ arguments about their “general” agreemenls since Applicancs never
complicd with the Commission’s original data request lo provide their cammiage agreerents,'™
Bloomberg respecifully requesis thal Applicanis be required to provide thiz inlormatien under
the Commission’s Prilective Orders. In (e aliernative, if Comeast no longer engages in such
praclices, as 1l imphes, then it should agree 1o a lormalrzed condition ensuring that such conduct
docs nol resume.

Finally, Comcast argucs that “ir would be premature 1o place restricions on Applicants al

this point in time as doing so would have significant and loaw-lasling ramifications on the entire

¥ 14, 1 (98 n.642.
% The Commission's May 21, 2010 discovery request asked Applicants o

32, Provide all agreeiments currently in affcct and all apreements executad since January |, 2006
between the Company and any other persen (10 provide Video Programming owned or oiherwise
controlled, operated. or managed by the Company o olther MVPDs,

44, Provide all agreements currently in eftect and all agreements executed since Janvary [, 2006
that the Comnpany has enlered milo with any provider of Video Programming which discuss cable
nelwork carriage, relransmission conseni, program carriage, aud distributton nghis for Video
Programining.

51. Provide all agreements currenily in effect and all agreements executed since December 31,
2003 belween the Company and any Marques Sports League which canvey the rght Lo distribote
e League's ganes or other content in the United Siates, including distribution as part ol uny
Non-Broadeast Progranuning Network or as Video Programming o the [niernet, in which the
Company has an awnership, controlling or Atinbutable inleresl, wliether distabuied via MVYPD
or by an Online Video Programming Distributor.

In the June 30, 20010 supplemental response w each of these requests, Cowcest answered,
"Pursuant Lo discussions with Commission staff, the response Lo this request has been delerred
pending luher eview and consullation ”

I
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video distribution industry.™

Bloomberg submils the opposile: [ailing o inpose restrictions
on the Applicants al lhis poiut in Uime will have far greawr and longer lasiing negative
ramificalions [or the online video business. Coincast’s asscrtion Ihat, “Any rerujation could

Uwart the evolving markeiplace™*

15 self-serving and 1nconsislenl with precedent. The
nnposilion of rules and regulations mandating access 1o broadeast and cable progranming in the
carly davs ol zatellite (elevision allowed that medium 1o Monmsh, Today, in this ansaction, the
conditions propoescd by Bloownberg that the Commission should impose on the Applicawts will
ensure that online video has a similar chanee w Mowrish.

Councast will naturally want lo do whalever il can 10 deprive Bloomberg of whalever
advanlage and revennes il can derive [rom (he [ntemel. Comcast will no longer be jnst a
drstiniburer once this Transaction occurs — it will be a vertically integraled competitor thal
conlrols sucess o very large purtions af the audizuce (o business news i key markets across the
couulry. Withits acguisitior ol CNBC. 1L will have the same meentives that CNBC has 1o do
whalever il can 1o direcr viewers vl Bloomberg 1o ONBC whether on cable 1elevision, computers
ot mobile devires.,

Il the Applicalions are Lo be granted, conditions as proposed by Bloownberg must be
iinposed 1o ensure that evolving online video marketplace is nat iimpeded by the actions of the
Applicants.

Today, m part becanse of the anticompetitive actions of Cowmncasl, cniine distribution

could not serve as a viable allernative distribuling platform in the event thal Bloomberg suflered

™' 1d, aL 203,

Wb 1, 204,

=
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discnminatory carriage ot lermiination of carriage ou Comeast MVPD sysiems, Bloomberg's
business model depends on ceaching a broader andience and gencraling mcreased revenne (rom
adverting and eventually, subscriber fees. This model depends on more and bener distribulion
platforms. Distribution on Comeast. the doinmant MVPD in many of 1he mest importiant
business cenlers, 15 voibical 1o this requireinent. The imporiance of disinbulien les al the heart ol
Bloomberg’s repeated emphesis on the imporlance of channel placeinent 1o BUsSiness news
programming competitiou, Based on the relative number of viewers loday, Bloomberg believes
adverlisers would not view onlive distribution as a substitute for disteibution on Coincast’s cable
SY5LEINS,

Hlaomberg dees believe, however, that online viden is growing in importance and hopes
that onbine videw distnbution will develop in the fulure in1o a more competitive allernalive
plalform. Indeed, that is why Bloomberg has asked [or the iimpozition of additionzl conditious
resiriching the abahiy of Comcast Lo in any wny resirict, limzt or create any disincenlive on the
ahlity ol Bloomberg o offer 1lx coutent on other platlonns, ucluding, bul uot himited to, the
lulernet, or diminish or degrade the lerms or level of service or quality of signal delivery of BTV
aon any of Comeast’s content-distnibulion platlonus (2.g., cable, Inlemet, mobile devices) withoul

the consent of Bloomberg.

5
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Y. THE TRANSACTION THREATENS BTY AND THER INDEPENDENT
NETWORKS' ABILITY TO OBTAIN ADVERTISERS

Alter the Merper, Comcast will have the incentive Lo favor companies that it controis,
including CNBC. BTV and CNBC altract similar hishly valued viewers."™™ IT (he Commission
were to approve The Transactian without imposing specitic conditions as proposed by Bloomberg
and others, Comeast would be eble to excluede BTY [rom compeling for those advertisers by
bundhay advertising time on CNBC with ather Comncast-NBCU ownied programming. Comeast-
NBCU could even bundte adverusing an CNBC with advertising on Qloomberg oblained
throngh Cemcasl as pan of ils carmiage agrecrment.

Conlrary lv Comuast®s assernions in the Qpposition,’™ television advertising conlinucs (o
be the dominant advenisimg medium adverniser: use 1o reach their larget audience witly

44

distinctive advaniages over other media.'" By combining ils ownership ol a major distributian

" Marx Report al 23 (household income for viewers of BTY and CNBC higher liau general

ncws nelworks; audiences are relatively more male than other news welworks; and older than
audiences of general news nelworks).

' Opposition at 121-22.

"4 TV SGll the Dominani Medium, Koeppel Direct, dated Apr., 2009, avajlable al

htip:/'www. keeppeldirect.com@@4 09 tv still_the dominawl_inedium himl (“A Media
Marketing Assessment (MMA) study found there’s been a slight increase m the effecliveness of
T i1 recent years, as reported in Ad Agc on February 23, 2009, . Anciher sludy funded by
Niclseu aud the Council for Research Excellence confirmis Lthese (indings, noting that TV 13 still
ihe dominant medinm, even for reaching the youlh imarket. MMA has also found that TV 1s
mtluencing onling activily, with a third ol online search being doven by offhne media,
parcularly TY. Niclsen reporis (hat 3 1% of Internet asage occurs while people are watching
TV, which helps explain the continued inerease in online sales trom DRTY campaigns.™) and
STRATA Survey: Don’t Kill the TV Yet: Digital Advertisine Continues to Make Gains; TV
Remains Deminant Advertising Medium, PRNews Wire, dated May 20, 2010, availabie at
hitp:/fwww priewswire convnews-releases/strata-survey-dont-kill-the-tv-yet-digital-advertising-
continues-lo-make-gains-1v-remainsdominant-ad vertising-inedinmn-%4445054.htmi (“TV is 1ops
for advertisers, for now. That's 1he conclusion of z new STRATA quarterly survey of advertising
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plaiform and programnming. Cmncast-NBCU ¢can bundle its adverliziag in 2 manner that makes
BTY less allractive, or even duplicalive, to adverlisers. The unporance of access 1o advertising
dollars by independently owned slalions caunol be underestimnaled since ||
1
If the merger proceeds, Comeasl-NIBCU will have the ahility aud ihe incealive 1o bundle
adverising time on CNBC wilh other affilialed programming, which will deprive ATY of 2 [air

opportanity 1o sell its own adverising (o advernsers who prefer i, 4

Av an independent
nelwork, BTV is nol able te olfer comparable advertizing bondlcs 10 advertisers. This inability
will foreclose compelitors like BTV from access to advertizing by eliminating BTY's ablity to
compele on a level playing field for advertising revenue based on the quality and value of ils
Programining.

Comcasi further slates in the Oppositien that discounted prices benefil consumers ““in the

4G

abseuce ol predation. This assertion simply 1zaores the fact that bundling by 2 firm with a

dominant pasition ean result in anlicompeltitive effects short of predation in appropriatc

iinnd, which snows thal while more dollars are moving Lo digilal advertising, corporalions
continue Lo spend the majority of their ad budgels ou lelevision.™).

2 This siluation is distinguishable from BTV adverlising with Blooimberg BusinessWeek,
because Bloomberg does nol have a doniinani position that it can exploil through bundling.
Morecver, Bloomherg has no ability to bondle ils preducls will those of a comperitor, unlike
Comeazl, which uses ils pesition as distribution platfonn 1o reserve advenising (ime networks
that will compete witlt its post-transaction alfiliated programming.

1% Dipposinion at 123 n.392 (“Bloomberg’s concern that Comeast would be able 1o bundle
CHBC advenising at heavily discounted prices disregards Lhe widely held view thal discountald
prices are generally good for consumers in Ihe abscnee of predation {which is highly unlikely
here).™).
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circumstances.'" Here, through the use of advertising bundles, Comoast-NBCU cau ofter
dizcounted adverlising rates for its most popular networks. meludmg CNBC, That campeting
networks such as BTV caunol matcl, Advertising bundles permt Comuast-NBCU w exploit its
dominanl posilion in the business news nelwork and force compening nelworks 10 lower their
advertising rales o1 be pushed out of the mnarket.

In addiizon, as pan olils camiage agreements, Comcast also requires inde pemdent
programniners W provide adverlising time on their network. As a resill, a combined Comecast-
CHNBC will also have advertising lime on ils inain conpetilor — BTY. Thus, Comeast-NBCU
could not only combine advertising time ou CNBC with other Comeast-NBC properlies, il could
be comnbinad with time ou BTV, Thus, as 4 direci result of this merger, CNBC could aclually be
selling time 10 a package that included s pritnary camipetitor. Again, Comicast does nol deny ils
abilily lo packagr adverlising in such an anticompetitive manner or volnnlarily agree o refrain
from such anlicompelilive aclions.
¥I. THE TRANSACTION WILL HARM BLOOMBERG AND OTHER

INDEPENDENT PROMGRAMMERS BY FORECLOSING THEM FROM
CARRIAGE ON OTHER MYPDs

The combinauon of Ceineast and NBCU-owned netwarks will permil Comeast-NBCU to
bundle channels strategically in a2 way that could disadvantaze BTY. Comeast-NBCU could
crowd oul the nomber of channels available on other cable systems for independenl business

news. Iu the Opposition, Comcast and NBCU staie thal programming bundles are teneficia! for

'*7 See LePage’s Iue. v. 3M, 324 F.3d 141, 135 (3rd Cic. 2003) (“The principle anlicompelilive
clfeet of bundled rebales . . . 15 that when olfered by a imonopolist they may foree|ose portions of
the market to a polential competitor who does not juanulacture an equally diverse rroup of
products and who therefore cannol make a comparable olfer.”™).

T
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consumers “through discounts for the acquisiion of inulupic programming networks™ but the
additional velworks reduce channel capacity Ior mdcpendently ownad netwarks, such as BTY.'#

Comcast-WBCLI can bundle highly desirable programming wiath less Jesirahle
progranuming, refuse Lo olfer the most popular programinng ou a stand-alone baris, or only offer
it at an exorbitant rate. This harms the public interest becavse if 1the MVPD agrees 1o camry the
bundie 1n order w obtain the highly desirable programming, il musi accepl progranuning that
subscribers do not want. Firsl, the ¢o218 of that unwanted programming will be passed ou Lo
subscribers in the forn ol higher raics, decreasing the ability 1o pay for other programming.

Bundling alsg decreases che available chanuc] capacity for independent programming that
subscribers nuglht prefer. Comeast-NBCU benelits [rom either scenario because it will either
reveive mare maney tor cartiage ol'its nou-buudled hiphly desirable programming or increased
advenising revenue fom s lesser-viewed programming because thal programumng will be
varried by more MY Pls and will alteact iInore viewers.

The Merger increases Comeast-NB{U’s incentive and ability lo bundle channels. The
everall impact will hanin unalfilisted nelworks, particularly those such as BTV, that offer
substitules by the C'nmeast-NRCL networks.'” The Marx Eepori cxplained that bundling causcs
econoimc haon by forcing MVFPDs 1o carry bundled programuning and forgoing carriage of
preferred programming. The problem is acule ou capacity coasirained systems. The United

Kingdom's telecommunications regulator, Ofcom, has recogiized this harm and protubited

49 Opposition at 217
1 Marx Reporl al 3% and App. al 34.
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bundling."" in the Opposition, Comeast and NBCU alleged that *no MVPD is required o carry
any one chanoel 1o ohtain another. ™" This statement rings hollow il Comeasl does not ofTer its
more highly desirable programmung on 2 stand-alone — a la carte — basis for the same price the
sanle programming is avallable in @ programming bundle. An MVYPD may not be "'required” 1o
carry one channel in prder to oblam another, bul is lef) without a choice i the stand-2lone price
for highly desirable programming is exorbilagt compared o the price ol a programming bundle
ol 34 channels 1o which Comcast has an interesl. In this situetion, buudling forces the MVPD 1o
acgepr unwanled programming mn order to obtain ighly desirable propramming al a price that
makes econoinic sense, Once the MYPD purchases the bundled propramming, it has limiled
charnel capacily and (inancial resources left o acgmire programming fom independently owned
sonrces, including Bloouberg,
YIL. THE COMMISSION MUST DENY THE MERGER BECAUSE THE
APPLICANTS HAVE NOT DEMONSTRATED THAT THE PROPOSED

TRANSACTION SERYES THE PUDLIC INTEREST AND THE HARMS
OUTWELGH THE BENEFITS

In reviewing transaclipns, the Cominission musi “delermmine whether the tranzachion

%2 The Conmission must determine: first, whether (he

serves the broader publ: interest.
lrausaction would resull in a violation of the Communications Acl or of the Commission’s rules,

s¢ccond, whether the transaction would “Qustrate or hupair” the implementanon of the

"2 Mare Repori al 38.
'*I' Opposition at 218 (emphasis added),
'*? News Corp. at 484 9 17.
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Communicalions Ael, Commission rales, or the policy objectives thereol; and third, whether the
transaclion ““promises (o yield affirmative public inlerest benefils. ™

The “public interest evaluation under Section 310(d} necessarily cncampasscs ihe "broad
aims of the Communicalions Act,” which includes, amnong other thiugs, preserviug aud
enhancing comupetilion in relevanl markels, ensuring lhal a diversily of ¥oices i3 imade available
lo the pubiic, and accelemting povale sector deployment of advanced services.™ ™ The
Comission must “analyze all relevant issues raised by the tmansactious that ... sipmJicantly
aflfect Lhe public inlerest >
The Commission must “weigh [he poteutial public inleresl harns of the proposcd

w156

irapsaciion againsl public inlerest benelis | and cannol approve e therger enlass il linds
that the Transaclion, on balauce, serves the public interest and conveuience.”’ The Applicanis
carry the burden of prool wilh respect (o each element of the public interest review,'™ and (hey

must demonstrate by a preponderance of the evidence that Lhe Transaction will advance the

public interesi.”™ Comecast and GE have uol met that burden. !¢’

153 0L a1 6555 7240,

14 spplication of EchoStar Comme'ns Com., Geueral Motors Corp.. and Hnghes Flectronics
Corp., Transferors, and EchoStar Conune'ns Corp., Transferee, Hearing Designation Qrder, 17
FCC RBd 20555, 205759 26 (2002) (hereinalier “EchoSiar™).

3% Adelphia a1 6221 128.
13 A0L al 6559919,

B7 AQL al 6556 Y22,

1% Adelphia al 218 % 23; News Corp. at 4839 13; AOL a1 6554 4 19.

¥ 47 U.S.C. §§ 30K, 210id); Adelphia al 8218 4 23; News Corp. at 483 Y 15; AOL al 6354 9 15,

18 27 U.5.C. §§ 308, 310id).
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The Commission must deny Lhe Applhealion because the Transaction will resull in
specific competilive karms that, when balanced against Lthe polenlial public inleresl benefits, do
not serve the pubhc inlerest, Foriher, the Transaction results in public intgrest hanns thal “would
otherwise (rusirate implemenlation or enforcement of tThe Communications Act and federal
communication policy.™"'

The vertical combination of NBC Universal’s ranpe of proeramming content — CWNGC in
particular — wilh the naton’s smgle largest MYPED will lead Lo forther concontrabion of Comeast-
NBCU’s edilorial power over the content of alfiliated channels and 1educe diversity of program
and service viewpoints, 1t will also signilicantly increase Comeast-NBCU s incenlive and abiiny
10 haom and diseriminate against unaffilialed chaunclz in teons of carmiage and advenising.

A The Transaction Would Reduce the Number of Independent Newa Snurces,

Therehy Reducing Yiewpoini Diversity, and May lmpede the Free Flow ol
Yideo Frogramming,

Diversily of owuership Liclps cnsure that the public receives unbiased infonnation In
order 1o participale i the democratic process. Independent uews ouilets such as BTV provide
the type of unbiased reporting necded by the public 10 make tformed decisions.

The Transaction will result in Comrasl Uie country’s lareest cable company, holding a
contrelling inlerest ;. NBCU, who, in tum, indirectly helds licenses tor 25 aver-the-air
broadcast stations; NBC News, which broadcasts over Ihose aver-the-air stalions; and news and
information nelworks including MSNAC, the Weather Channcl, CNBC World, and CNBC, the

domiuant business news nelwolk in e Uniled Siates. More imporantly, as a direct vesull of the

Transactlion, Comcasi-WNBCU would have the ability and incentive 1o hammn and diseriminale

“I' News Corp. al 483-84 9 16.
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against independent programmers, and independent news programming in padicular. Such
poicntial hann o ihe number ol mdependent voices and the commensurte decrease in viewpoint
diversity is clearly contrary 1o the public inlerest,
Allowing privale business interests (o resirain the [ree Mlow of news and information Lo
the public is not in the public interest,'™ The public benefils from the free Mow of informatiow.
The interesi of the public is lo have the Mow of news nol
rainmeled by the combined self-interest of those who cnjoy a
uigue constituional position precizcly because of the public
dependence on a [me press. A public inlerest so essenial o Uie

vilality of our democratic zovernment may be defzaled by privalc
resirailis no less than by public c:cnsorship.m

The public interesi requires news and information from a variety of independent news ontlets to
ensure that the public has (e wibiazed inlormaltion needed to make mlonned decisions.

B, The Transaction Would Reduce Diversity in Ownership and Comeast’s
Commitment to Independence Does Notl Mitigate That Concern.

Comcasl’z comunalment o “mdependence” using an ombudsman does nol adidress Lhe
haim to ownerslip diversity that results [rom Coineast acquiring a conlrolling miercst in NBCU
programumng, particularly in the area of NBC News and related cable news networks MSNBC
and CNBC, where diversc owncrslip and vicwpoint is critical. Such an ombudsman
arrangement does nothing to aneliorate Comgeast’s poleniial anticompetitive actions, as a
diztribution platform owner, which will resull from ownership of a controlling interest in NBCU

and its programining.

182 Awsociated Press v. United Slates, 326 U.S. 1, 28 (1945} (“one of lhe most vital of all peneral
interests: the disseniinalion of news fromn as many differcnt sources, and with as many different
facels and colors as is possible.™).

83 1d. a1 28-29.
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. The Transaction Resulis in Signifcant Competitive Harms and Would
Impair, Rather than Promnote, Compeiilion,

As Congress has recogmized (hat, “concemns... regarding mereased vertical and horizontaj
integration in the cable industy are serious and subsiantial.™'** If the Comunission approves the
Transaction, the little remaining cownpetilion between independent and MYPD-owned
progranmers will diminish (urther. Concurrently, lhe Commission will essentially approve an
ncreass in Comeast-NBCU s market power (o harm and discriminate againsl independent
prograniners. Approval in these circumslances runs connler Lo the public inlerest and the
express will of Congress.

When considering she 1992 Cable Act, Congress recopnized thal vertical integration of
the cable indusiry had already begun hanning independent prograinimers competing with
programmers alfilialed with MVPDs '

Counts, lpo, have recognized the Lharms thal verically inlcprated MVPDs and content
providers can canse. “[T]he cable industry has become increasiugly herizantally coucenirated
and vertically integrated. Power has been coucentrated in Ihe hands of fewer and l[ewer aperators
thorizonlal conceniration}, which has led 1o increased vertical inlegralion as lhe jargest aperators

have begun o demaud owucrship interests in cable programming networks.” "

" Cable Television Consumer Protection and Cownpelition Acl of 1992, H.R. Rep. No. 102-628
al 34 (1992).

1% gee Cable Television Consumer Protection and Competilion Act of 1992 Conference Repor,
H.IL Rep. No. 102-862 al 34 (1992) (“The cable industry has become more vertically integraled
1ty programining, which may harm competing programmers ™).

' Tumer Broad. Sys., Inc. v. FCC, 910 F. Supp. 734, 740 (D.C. Cir. 1995),

g}
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The Commission has recognized that “verlical transaclions al50 have the potenlial for
anticompetitive ellects. .. .[A] vertically integrated [irm thal compeles both in an npstream input
market and a downstecam outpul inarkel, such as posl-ransachon News Comp., may have the
incentive and abilily to: (1) discriminate apainsl panicular rivals in cither (he upsiream or
downsireain markels (¢.g., by loreclosing nvals from inputs or customers), or (2 raise the cosis
to rivals generally iu either of the markels.™' ™

This Transaclion has significanl anticompelitive elfecls, bul 1he Applicalion ignores the
horizonial impacl such as contwl of channel lineups and neighborhooding decisions favoring

alfiliated programuuing,

VIIL. [F TUE COMMISSION GRANTS THE APPLICATION, IT MUST IMPOSE
CONDITIONS TO PROTECT THE PUBLIC INTEREST

Az pored abave, Section 30301y of the Act allows the Comimission Lo impaose conditions Lo
address public mileresl considerations whicl “in ils (ibe Comnmission’s] judgment the public
convenience and necessity may require” and are “nat inconsistent with law as it may be
necessaly Lo cany oul the provisions of the Aet."'*? Those condilions extend beyond those

¥ Abseni diveslitore of CNBC, the only way

availahle 10 the antilrust eplorcement agencics.'
independent. business news programmers will be able o conipete is for the FCC to impose
conditions that regnire Comeast-NRCH 1o provide BTV and stnilacly sitvaled independent

programmers with the safeguards discrissed below.

167

MNews Corp. al 508 71.
9% Id {eiting 47 U.S.C, § 214(c); 47 U.S.C. § 303(0).
Ta4

Ld.
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A, Neiphhorhwoding of Independent Business News Programming.

Wilkholdiug placcinenl within a channel peighborhood creales a distinct compelitive
disadvanlage for prograinming o channels located vulside a neighboclicod. As demeonstialed in
the Marx Reporn, placement of BTV outside of CNBC's “channel neighborhoad"” decreases ihe
probability thar an MY PD subscriber will walch BTV and the aumber ol hours spenl watching
HTV. The Opposition did not refule BTY s findings, or its conclusion that sucl a decrease
undermines BTY s abilily to comnpete for views and adverlisers.

Bloonberg's Petition noled thai Comeast’s volunlery camunilingnts 1o carry additional
independenl nelworks are nat meaningful unless such nelwotks alein channel placement Lhat
puls thetn on a level pleying tield with similar content providers, particularly thase aftiliared
wilh Comeast-NBCU. Therelore, Bleomberg requests thal, il the Commission grants ihe
Application, it condilion the merger on peighboerhooding (1.e., placing on contiguons, adjacent
channels) busiuess news on all Comcasl syslems in all places in the channel lineup where CNBC
is Iocated within 5ix months of the Cammission’s decision or DOJ Cansent Decree,

The proposed “neighborhooding™ remedy is grounded in the need 1w preserve
independenl, diverse sources of news and inlormation programming. Business news (5 becaming
increasingly enitical 1o consumers. In [980, less than 19 million workers had a delined-
contribulion, ar 40 1{k)-type retirement plan. By 2004, that number exceeded 52 million. From
[980 1o 2005 the unmber of households owning nual funds sose from 4 Ganillion 1o 53.7
million. The number of shareholder agcounis grew in that time [om 12 million 1o more than 275

million. Nearly 60 million Amencans visit linancial web siles every monih,
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