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Ik Mal?i's model L()nl;nnCii to demunslrale lhal C~nlC<l51 has all incenlive l() den;' ,arriag(- 10

BTV llldeed, ifone wn~ider>; a morc appropriale lown n'Jmt>cr for prol1l.per·s()b~eIJber - a

,ubsLriber dropping vidw ,ervlc~ t>ulnol. necessarily broadband C.f phon~ serviLe - lhc

prof, l.lbi lily ofdellyi ng Bloomberg carriage bccomcs all lhe more appJr~ilL.

As lli,('uss<'J In her original Rcporl. Dr. M",x'~ analy~is is e{,llS~rY~l;ve ""d lhercforc

nnderiil.lled Comc~sl', Incenlive to fo,~elo~c BTV. In llddili',", cornplerc Or parlial fn....dosure

ofBTV would be more likely If such foreclosure also jll"rc.lS~,J CNBC's advertising rc~enu~

fH>\n Lnl~malional marlels. relher lhan jU~l U.S. markelS. Il"Comca~I-CNBC would rce<'iv~

incr~",ed adverti,ing revfnue from illlemalion~1 ula,lcliJ by foreclosing BT\', lhenlhe threshold

al which Com,~sl·N13CU will foreclo~e DTV WJII eh,mge in a manner lh,1 will make it more

likcly lhal Comc,st-NDCU will aclually foreclosc BTV b,'(an~e C"mcaiit.NBCU Can lIS~ lh~

inlemaliQnal revenue 10 offsel lh~ ~ff~c[, Llfl.he l"oreclosure. Thus, I. h~ likelihood of foredo~urc

ofB1V inL ....aiJ~~ when rcvenue from ;m~rn'lional markers '" wniJidered.

ComcaM argTIes Ihal il "only" hold~ a 2~ r~,c~ul ~harc ofMVPD ~lIb,cribcrsaud <'iles

,,)cent case law fer the pr<'PLl,ilion lh,l anylhjn~ lc,~ than 30% of the MVPD m~,kel i" not,

[mem 10 div~rsjty I)r COfllpcl;\ion. 112 Comcasl m;s,;lales the h"kling Qf the ~a8C. 11 aClua.lJy

det~nnjn<'",j lhm lh~ Commission blkd lQ aJeqllately supporl a complete prohibilion On an

operal,>' ;.n1ng mQJ'e lhan 30% of rabl~ .u\l~erjbers. The decision did uOl c81abli~h any ,peeilic

pereemage a~ deffi<)n~lralive of a competitive markel.' 1.\ II al~o did n()l addrcss spc"lfL~

anlit"Ompelilive couducl lhar migill OCcur when the IJr~C.\1 llpualor purch<lses a ch~nnel lh.1

11'IJ.aI164.

", Comca~lCQ!J) v. FCC, 579 f'Jd I, ~(DC. Cir. 2009).
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compelc~ wil.h anolher p"'gTalTlmillg provider. C',>mc"SI also CiIC~ 10 the C',>n1m;,si(>n 's approval

of I.he C(>mea~l-A T& T m~'g~r a~ support [or Ihe Om cap (>(30%. C(>IIlCJ~I'S diwus,ioll olll;\led

Ihal lhe Comlilission based its d~miQIl in pJn On the small numt-er or nJlional networks in Thai

rransar\ion. In lhat case, AT&T hod l ~duc~"d ils owner~hir inle,~sl jll eabk nelworks, "4 and

only held ll.... r",ship interesls in Ihree nalional n~lworks wh~" lhe TransacliOll oCC\'IT~d

Cornca,t. only held int~re~l.j in eight. nalional nelwprk, at tilJI time, amllhree of lh(>~c o'edapped

wilh AT&T's inlen'st. fOl " Iler increase of only f,ve nationalll.....works. The Commission based

," &cision (>f lack of foreclosme in rali "(>n Ihe limited nnmber of progr"mming services lhe

merged firm won 1.1 co'llroL"ll, In conlr,'~I, the Comea,l·NBCU Tronsacljon ,,\volve~ an

allribUlablc jlller~,1 III 54 nalional n~tworks, inc!udi"g lhe Nation's oldest lelevision broa.1eJSl

nelwork, NBC.'!C' Morc'>VI'r, as <mtlined below, ibis fo,e..,lo,me in top markels wo"IJ '~sull HI

locking BTV oul ofm(lf~ !,/lan Sf/h, of I.he suhscriber homts in lhf. [lution';; mO·jt imporlant

While ('omO:J51 is correCI thai maTkel condilions have changed ,illCC ~doplion oflhe 1992

Cable Act, [jlC~ h~vc ~l", changed to make II mOre diJfl;;ull lor ind~pendenl prograInIllCr~, A;

sel forth in the Mar7l Report ~I Table I, horizonlal eoncenlrJljolt Itas inr,reasoo during lile la~1

dcead~.

[" In re Awlicalion.\ for Consent. 10 the T,an,rer (0[" Control of Licen~es fWIll Com~asl Corp.
and AT&T Cow., Transl~Wr1l, to AT&T COlllrasl CC'P., Transferee, MClflPranJum Opinion and
Order, 17 FCC R(~ 23HIi. 23266 ~56 (2002). [A T&l' red need its inlere,t in Cablevj,j~n, whi~h

"wId all of its inle,e," in fonr large programming nelworks.").

'15 Id. 31 2326(>

11" C(om~a,l GE, and NBC Umw,~al Joinl Vemure Fact Sheel DI 3, Qv~ilablc al
hltr: ..lwww.comca~T.com/nbeulrall.aCli.Jn/PdfslloinIV enlurcFaclSheel.pJ f. (Lasl visiled Aug.
19, lOW).
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Comeasl's eoJJclu~i{lD thai it eQuid \\Ql ilarTfl Blo"mberg lhrollgh fe>rl',·]o,me because

BTY ba' acre,s to the olher 76% of U.S. vide<J ,ub,~rib<'r'; (i.e., non-Cot'lcast video ,ubiinib~r,)

ignore, Ihe uniqu~ role lhal rnaje>r melrol'l>hlan ''larke';: ~Iay in Bloomberg's scrvice. STY

appeals Ie>. among Q(h~rs, fiuancial and ~ccurilies profes~iOJJal> who w;iJe in major business

cenler, (i.e., lop 15 DMA,). A, demon,lralcd below, Comca~('~' crilil,ai dislributor in lho,e

markets, wilh a 40% IJJ 65% ~hJle of 'he pay lclevision iiubseriber markCL

43
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SmlH'c. TDI&I M\ PD Subs by DMA. SNL Kagan U.S. Mu",cnanllel Market Subscriber
SUmID"l)'; Sub" b~ MVPD by DMA: SNL Kagan U.S. MuliidlJunci OpUJlor Compari~ollBy
Markel

DMARank OMA Comca§t share of
Pay TV Subscribers

3 ChIcago 62%

-
4 Philadclphia 63% I

6 San Framl,c(' 58%

7 Boslon 65%

" Atlanta 43%

9 Washington, D.C. 45"00

10 HOll~l0n ·10%

11 DelJoit 54%

r=
Seattle 59%

" Minneapolis 41%

, " ,

Comcasl's significanl1l'l3rki p~nelJati(m ill major llu30cial cenlers me"~~ lhal Jdn~rlng

lo the 30% Ihreshold wilhou[ further allaly~is w<luld nell meet Ihe Commission's sl"nd"rU fer

reaso~e<l <Ieci~l<lnm"king. [[

II

Comca~I's 311egalion \hat nelwurk> are only Inrealened ifthe;' 1(I'c ~Jmage on mu]liple

MVPDs is likewise unavailing. L(lss of ~~rTjag~ (In Comca,l wonld advcrs"ly &tT~Cl Bloomberg

5110541
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because lhe markels lh3r ComeaSl serves calry a di5proporlionale number or BTV ,'iewers and

polential viewe,~ Mo/cover, as nOled ab~ve, Comcasl's rdiance on the Conuuission's

calculation ofa nalional.~ubS'libereap a~ reviewed in Comea,t '. FCC. supm, is mispbcced The

decisKlrl do~, n01 e'lablish lhal lc.n:dD<;ure On more lhan oue MVPD is neee~'jary 10) ccnder a

nel""urk ccunomieally unviable. Illoomberg CCQnle~t~ C0,uca~l's SI.a.lemeuls Ihal'jhc

fundamenlal assump\ioll und~rlying lhis theory - Ib~1 Corneas!', denia.l. oh~rTiage would

,,«es,arily CauSe a n~l"'ork 'D redur,e il~ investment incenl.iw~ - i~ <:nlirdy unsupporled,"

C"mcas!'. owu cconOmi~lg, Drs. Jiirael and Kalz, cile 10 the Crawlord prc,;emalion. Slides ,35-38

of lhal siudy d~monslmte lhal rai~ing rivals' Ce'st, and reducing nvals' revenue i3 profilabJe. ll7

Foreclo.me f",m Corncas!'s syslems would reduce BTV's ,ncenlive to invesl In qualily

programming aud would ~~n~f,t CNBC in all rnarJ,.el~ lhJI Larry it. Chen and Walerman al~o

di,~u~~ lhe .arne eff""l, Finally, Comcast';; .lalelneDlS ignore lhe dLffel'enu bel-ween partial and

complele foreclosure. In lhe ca;;e ofparti~l for<,.__ lo~ure, i.e., where ~ pbtflXm owner {avorn some

linn~ Or pJl'>durls in a way lhal is delrimenlallO elher eompelilOT'i, the result is nol nect~~arily lo

leave lhe moral bUl alleasl to redu"e inve'lment as a rcsull of compelilive hann, II'

£, Neighborhoodlng is the Lea~t Intru.h'e ~nd Least Burden~omeCondition to
Protect the Public Interest.

The Applicants ha,'~ eommiueJ 10 carry ,1.\ ll~W indepemlenl nelworl> b~ginninl:l in

2011.1" Thi~ commiln ,elll is wholly inadequale 10 allevialc Bloombe,g.·" public inlcccsl

COnCerns aboul the h:>nu to il and olbe, conlpelilorn 10 NBCU programming. Indeed, C,,=a.l

l17 Man Rebutral al 7 n.13, (cil ing Crawford Pccs<:nlation a( 35-38j,

'" Jd Al 6 (~iling Roy and Tirolc, l::!mdbook: of[ndu~lrial Organizalion, oh 4)

"9 Oppo,iHon at 43-44,

,;,10541
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could honor lheir commilmenl by bo~ling .ix ~ookillg c'hannel~. Simply pUl, Ihi. eomm;Im~m

does nolh;ng I<J ~ddless CoJtlea~I-NBCU'~ a~ilit)' ,nd in~~Lllivc \0 engage in di.crirninalory

chalmel pla,~rnelll, Ln~quilable liering, or refusal IDcarry us compel;lon Moreover, lhere is

nOlhing in ComC'~1 >~ vDi'Jntary eommilllwni lhat would ensure 111'>~c newl Yc>Lrried ehanncls

wOllld provide a~ much public int~re~l bendil a~ a new~ programmlllg cliallnel provides. Indeed,

under Corneasl's volunlary prop"'"1, CorneasL could selecl only independenl channels thaI d<J nut

curnp~l~ wilh ~ny of the merged Comca~l-NHCU channels,

Bi<xml~rg'~ plOpo~~d neighborhooding eonditi0u, i.~., ('arriage of ~11 e:<:isling bu~iness

new~ nelworks, mduJing lITV. on eomiguous and "djneenl channels 'Xl all li~n where CNBC is

carried, i" lhe mo.l .ppropriat" condilion 10 prolecl Ihe public imereSI a, II ",\~les to independeul

sources of bllSi"e"~ news aud inl'onnal ion. II ,'muld also prevenl the merg:~d ~nliry from lJ~ing ils

pC''''"' (Iv~r chanLlel poail.ion and lier fpr .01 icomp~Lil ive p\lrpo~e". Neighborhooding is narrow!y

lailored tll ~rirlre,; lhe Traniiaelioll-spcclfie ham,s ofunfJlfly weak~ning compelilors and

skewing a fair marketplace ....,;ng lfont power. NcighborhoC'<lin~ L~~ignifjeanlly less inlru~ive

than divcslilllre or other ,lnKturjl remedics, and, th~rdore, is the leaSI. bUId~n""me. A.I ll"l~d in

HIQomberg's Pelijion, Comc'~1 fr~q'lclllly changes ch~n"e1 positious in mOSI marhl" 50

Mighborhooding should be casy w implemcl1L"" Wlll~il, sir:nificaully, Corneasl dC'c,; nul di,pule.

A~ demolls(J~(~d in Seclion III A., iulra, neighborhooJilig of bu~iness ncw~ channels ha~ erealed

vibranl compcl,liu'l. N~ighburh<X><iing i~ lIle best meanS ofaddr~"ing lhe.jc ~"necms aboul

nntieompclitivc cunduct.

'" S P" E 4. ~ ,'lllmn, :<:. .

46
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IV. THE TIlANSACTION PRESE;'<lTS ANTICOMPETlTlVE THIU..ATS MiD
EFFECTS IN THE O.NLlNE VIDEO DISTRIBUTION BUSINES~.

Bloomberg has asscrted in il~ hillipo ils COllCern thaI a merged Comeasl.·NBCU .....ould

have lhe in(e(lli,,~ ;)nll ability Lo rcsLriel ,Lee"s 10 BTV over the jnlern~l or 10 degradc dcli~~ry of

BTV's ~(>nlenl "V~f Ir.e Internel.'" C<lnsumen; are curl'cnlly .lbk lu vi~w allllTV C{)nt~nl "ver

lhe Internel, including ~ Ii,',· ,\J~am "flhe BTV service. As a n~ .....s provider thaI s,mull:llloously

dl~lribule~ all iI' con lent ov~r Ihe lnlernel. BTV is concCrT\ed I.hal C"rncasL-NBCU L'Duld onhibit

USe!"l' a~~ess 10 BTV servi~e over lhe Inlernel

Speeifinlly, BTV ;, coneerued I.hm Comcdsl-NRCU ~ould pressure independcnl

channels inlo removing or lrmiling contenl availability On lhe lnl~m~l. C"iII~a;I-NBCIJ could do

so by offering independenl channels diserimonaLory or unfavorable l~rms if Ihey u~e Olher

1'latrorml like Ihe Inlernel 10 disLr; bUI~ lheir .::omenL Having lhe ability to reslricl the pIJI[o({m

lhal md~p"ndent ehanucls may use 10 dislribule I.hcir ~Onlenl I' j nherenLly anljcompetili\-'e.

BTV ahu wanls to enSVl" that ComcJ.\I-NBCU I~ rrohibil~d from diminishing (If

degrading lhe lerms Or lcY"i of ,~rvice or qualily ofsign,,1 delivery of allY bm,lne,s n~Wii channel

011 ;lIlY of ilS contenl-di,1 ribulion plall~rms (cable, IUlcrnet, mobile device;;) w,lhoHI consent

In lhe Opposilion, ApplicanlS have allonpledl" minimize or downpl~y firsl, thc viabihly

ofonline \-'ldeu amI, s~.::ond, lhe sign.ificanc~ of [he polcnTial impact ofl~~ Transaclion on I.he

dislribuLion of "ideo onl ine. lu bOlh cases. the Applieauls pn',enl a ,hon-sighted and ~elf-

serving view lO thc Commissi"n

'I' Peliliun d\43-44.
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Inilially. lh~ Applicants a~scrt lhal onlJn~ viJeo is only "complem~nt3r}, nul

compelilive" and "likely tQ Temai" eomplcm~nTar} le> MVPO ~crviccs for the foreseeable

fulure."'" The .'\ppjic~nl~ fail I" rec<J!:niu rhe growing im]K'rt..:mce or online video and

mi~ch~racleri,,~ the polenlial [or II 10 be a c,'mpelilive allcmallve. In doil\',/: '0, Ihcy ignure

independen[ al\alysi~ and cable indusIry asscrlium - inc luding lhcir OWn prevlllu. ~lau:mcnlS -

lhat online vidco is fa.. becum ing a compclilive dislT-jh\1lion plalfonn.

The Yanlee (;IOUp and Convergence Consulting, for ex.ample, e'upirically show a

growing trcnd I£> "c'ullhe cord" alld rd)' on online video. m .'\~ onc financial pnblical.ion

recenlly noted:

.'\ cUllmg-the-cord trcnd has been tbe iiubiecl Dr ,peculalion fol' somc
lime, a, "elworls ha,.e increasillgly made lel~,"ision programming
available for free (In lhe Inlernc!. Bnl a romb;nalion of olher faclOn;.
including a growln~ number of ballies belviccn cable eompanie~ alld
networks, s(',1fjng Im~mel vid€Q vicwlng" and an in~reas~ In

connecled TV, and devices, sngge,\ lhe lJeud is finally upo~ u, '"

The~e eondusions are consi,leul .... il~. >lal~menls thaI have bem rrutde by lhe cable

industry mor~ generally. .Tn>r la,l monlb. ill a differenl proceeding bcforc lhe Comml>~iQll,

NCT.'\ and Time Warner bQlh rccuglliud lhe eOlnpctili~e nalu", <1 f online vid"o dislribulioll.

Compeling digll.,11 Jis[ribulion plalfonns - lrClm DBS providers
such as DISH Nelworl and DirecTV, ].~,Jco TV Providers ~\Kh a~

m Opposilion al ~6

l'-.) Joinl Peliliol1l0 Deuy i!t"Consumer FedcraLiou of America, C01l5UmCrS Union, Free Pr~s>

and Media Access Projccl, App'" A' Declaration ofA. Mark Cooper and Adam LYIIU at til
n,124 (June 21, 2010).

'" "Onc in eight 10 cuI cable alld sal~jlit~ TV in 2010," David Goldman, CNN Money.com,
April 30, 20 10

511OS41



R(DAGT(O _ FOR PuBlic INSPECTION

AT&T and VerizoIJ, 10 "over lhe lOp" video provide"" riding on
personal computers, gaming sIal ions and rclail lelevisions ... 11;

In facL, prn'iou,ly, bQlh CQm"aST ami NBC hall inllependenlly relied on Inlemel video

distribution to describe the oompelili ve natur,·· 0 f l'ldu{> videQ markel. For exan 'pie, in

Novemher of2006 - hefD'~;1 «:Iughl 10 acquire lhe NBCU's In'emct prop,'wes - Comeast

asserted:

All of Th~s~ m"d"Jilic, DI comn LUll Lcali"ns 'Ire impmlJnt 10 younger
comrume"", .11 port <;>r Ib~ pcL'adigm ,hin to;l · .....hal you .....nm when
you "-'ani il "-'Clrld.· and "II ,,( I/'~", """'p<'k ""ilh Ir,,,Jilim,,,1 Jnd '101
'<0 Ir"dili,,,,,,ll'idu' di~lrihuti,;>n lec!lnologie, lor limc ~lteulion and
llollars.''''

Similarly, NBCU previou,ly !Old the Commi<.,i"n Ihal "(IJhe Internet JS a dislribulor ofhigh-

qualily video protrammmg ho' re"ched Ih~ tipping poinl.",,,

De~l'ile !hese previo"s <Ielement., Ihe Applic.nl' now cia illl llliH ouline video i~ nOI

ooillpelitive and e~IUlOl bl a S\Jo~L1I.ule for MVPD se[\';ce llue 10 network c~padty ooustrainls, '"'

'" Commenls ofNCTA, Video Device Compeliliou, MB Dockd No. 10-19, CS Docket No, 97­
80, PP Dockel No. 00-67, ar ii (July 13, 2010). See al~Q Time WarnerCommenl..s, Video Devkc
Compelilion, (July 13, 2010) al 2-3 ("lnlemel connecled television ~ets givc cOTl.'lumers Ine
abilily lo illslanlly slream or download tckvision program~ anll movies frum a growill!: "aricty
of SOllrec~, iucluding inlegrated 'widgels. '''). As Glenn Hri tt, CEO of Ti.me Warncr C.'blc.
Jclul'lwledged in May 2009: "The reality is, we're starling to see lhe begiuning of cord ~ullmg

.....here people, particularly young people, are saying all I nccd is bruadband" Chri~loph~,

Lawlon, More Households CUllh,' Cord On Cable, Wall Slrcet Journal, May 28, 2009, a'''allaM"
(JI hlip:!IonIinc.wsj .com!artideJSB124347195274260829.h1ml.

'" Comla~t Commenl~, 13'h Annual Assessment oflhe Statu" ofc(l(npelitiou in the Mar).,,'1 [0'
thc Delivery of Video Prugramming, MB Docket No. 06-189, at 59 (from Singer ded31JIWn al
29).

,'" Rq>ly Commenls of NBC Univer~al, In the Malter or Annua'!' As~essmenl oflhe Sl~tus Df
Competition in Markels for !he Delivery of Video Programming, Mil Dockel No. 07-269 (Aug.
28,20(9).
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Fin:!, the Commission h'C5 found lhal ,<;>n~lJmer~"re already using the InLcmei for high

qualily video di~lribuli(m_ In its National Bw.d1xl.lld Piau'" and more recently in ils Sixlh

Broadband Deploymenl Report, ')(I Ihe Commi~~ion spe~ifically noles, "Our examination of

overall Inlernel (raffic paUcm~ reyeal, thai COnSumen. increa~ingly are using lheir broadband

connection.; lQ YleW hIgh-quality video. and wanllo be able 10 do so while ,lill u~ing ba.ic

fundmns ,uch a, email and web browsing. "L3' The Commission poinls oullhal half orall

bro~dbaQd ;;lJb~cTlbel' In the lIniloo Slnt.:, wday purchase broadband al level;; capable of

dejiv~riJlg yid~<;>.'" 'l1d "cum:nl Ir.:nd, Lndi,'al~ Ilia!. COn~Umers are likely [0 ~onlinue purchasing

increasingJ.'· fast bwauband Lonnecl;o~s i~ the future,"'"

MOJ~lW"r, Com~a<1 fails 10 nOI" illal il h~s e.\tended broadband speeds ofup to JOO Mbp"

or more 1(1 ~O% of jl~ fDDlprinl ~"of Ihe end of2009.''' certainly enough bandwidlh 10 enable

bwauband v;u"o distribulion,

I'~ Opposilion a193,

co' S~e FCC. Omnibus Broadband Initiative (OBI), Conneeling Am~rjca Th,' Nal;on&1
Oroadb3ud Plan, GN Dockel No. 09-51 (2010) (Natiouall:lruadband Plan)

L-'! In lhe Maller of Inquiry Concerning tile Deploymenl of Advanced T~I~rl,,,,muni~a liou,
C"l'ahility to All Americans in a Reasonable and Timcly Fashion, and Po";bl,, ~Iep, 10
ALLder~le Such Deploymcnl Pursuant In Sedion 706 oflhe Telecommun;caliOll, Ael ofl996.
~.i AlllLLldLd by the Broadband Dala Impruvemenl Acl. 24 FCC Rcd 10505 (Aug. 7, 2009): A
N~lionJI Broadband Plan for Onr FUlure, GN Docket 09-51,

'" ld. at 111 I
m

Jdaln.~2

'" Jd.~I~12

1)4 Implemenlalion of :-'etliun 224 unhe ALl, A Nationall'Jroadb~nd Piau for our Fnlure, GN
Dkt. No. 09-51, Comment~ ol'CJJmca~1 Corp al 5 (Aug, 16,2010)

50
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Applicant; aho di.jpu'e B1<Jornberg'S cOJlccms li~~( the merged entity will seek to prevenl

or limit il fn:>m dji>lril>utin~ It> C(lnlell( c'nlin~. ," Applicants have IWO responses, bOlh of which

iilitlo address Ih~ ~p~"Jfll> ron~~m, ..i~oo hi' HI(\(IInberg. Fir~L Appjican(~ argue [hallhe claim

[hal iLwould ~eck Jilllil~li<:,,,s on 0!lline dimJbunon "have nothing [0 do wilh (he present

transaClio!!, »'30 T<) Ik conlrary, Corneasl. has admiued Ihal ;1 llo~s sough! tG prevenl ~(:mlent

owners from distribulmg online in (he pa~l, uemon"lraling lhat 1t h.~ Ih~ "\liE')' (0 do so. [f

Corneasl is allowed 10 acquire control o[CNBC, it will have far greal~r mOli~alion \0 ''''([<lin

CNBC'" primary compel; lor, tITV, on Lhe Inlcrnel and other dclivCI!"' plaT[<>nTI'. Thi. inclca,cd

ubili!)' "nd incentive would be a direct resnlt of thc Transaction. Indeed. a$ il speeilieal1y relal.Cs

to Bloomberg, Applicanl~ do nol even dis pule Lhal Lhey would have such an mcreased incentive

~nd abilily.

Second, Applicants argue lhal. CorneaM "generally does not ,eek to p,evenl content

OWnCI'\ from dimibuling online."m While the Applicanls e1aim 'he}' dc nct do so generally,

STV is eon"emed IhUllhcy miglll in lhi;; instance, where lhey worM have boLh lhe ineenlive and

abilily 1JJ do so. Moreover, lhe ApplicanL<' TV f\'€')'whcrc model belie, thaI claim. In a

foolnole Lhey acknowledge lhal Ihey have rJ~m;mded ~nch Iimi "'lions. "Corllcast previously ha~

propQi;ed to conlenl owners' eonLraetuallanguage [hallim'led llnlin~ dislrihulion more broadly."

While Ihey claim That "ComeaSI nO longer propo;;e~ Ihis laneuae"," it appears Ihey slill me other

"language" 10 achieve similar limitalions, for ex~mple automaLieally including olher limilalil>n.

Ll5 Oppo"ilion at 188.

1\'; Opposilion a1188,

III Id. (emphasis added).
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thai any other distributor has delll~Ildcd. " Finally, il is parli<;ularly difficult IQr Bluomberg lO

re,pond 10 Applicant5' argumenl~ abOUllhcir "general" agreem~nls ",nC~ Applican(s never

complied wiln In,> CommL,>ion's original data l'equesl Lo provid~ Ineir "JrTI~g~ Jg,~~ments,m

Blc>omberg '"e,p~~\fully '.:q1l~0l~ lhal Applicanl~ ne required 10 prC'vide [his inJDrm~IH:m under

lhe Comm"""n'SPrf,Lecli\'e Orders. III Ihe JllcmJtive, if COmC"Sl no longer engages ill such

pmdi~,es, as 11 ,mphe,>, Ihen il should agree 10 a fomlaliv;;d ~ondilion en~llring Ihal such conduc l

dC'~s nOl re8Ume.

Finally, COlllca~t argucs Ihal "iT. ",<'"ld b~ prem~lure le' rl~ce reslricl;C'ns on Applicant. al

\hi:> puinl in time as doing so would have ;;i~llifi"~lll 3J1d 10ng-IJ:>l.ing ramificalion~ on lhe entire

Ili Id, ~I ISB n,642.

11" The Commi"ion's May ~I, 1() 10 dl:>~overy requesl asked Applicanl~ 10:

32. Provide all agre~ll\enl' currenlly ill elfeel alld all agrccmellls execulw ,mc~ ).nlJ.:lry i, 2006
belween lhe Company and ~ny olher pcrson 10 provide Vide<J Programmin~ owned uf ulhcrwi;,e
conlrolled, operaled. or m~lI~gcd by lhe Company 10 olher MVPDs.

44, Provide all agreemenl! currenlly in d)cct arid ~Il agreemenls executed since January 1,2006
thai the COlllpany hoc; enlered iUlo wilh ~ny provider of Video Programming which di~euss cable
nelwork carriage, rel,:lnsmission "onsent, program carriage.•lId dI;;tribu[ion righl~ for Video
Pmgl'ammillg.

51 Provid~ all J;lreelllenis eurrcnlly in effecl and all .~'eernents e,xecul~d ,illCC December J I,
21)1)3 bclween lhe Company and any Marquee Sport.!' League which t'on,~y the righllo di~tributc

lhc League', g"LlI~s or olher eontenl iu lhc Uniled SWIe>. including dislr;oution a~ part oflmY
NOll- B,,,,,d""!1 Pmgl'~mmilJg NClwork Or as Video Programming 011 Ihe Inlernet, in which the
Comrany Ius '" ownership, conlrolling or Allribulable inlereSI, >,>; lIclhcf di~(ribuled via MVPD
c'J ";.' an Online Video Progrnmming DimibntoL

In Ihe June J(), 20 I0 ,uppJemelilal rcsponse \0 eat'h oflhe,e reqne~l;;, COIII~aiitao,wered,
"Pursuanl 10 discussions with Cornmis~iun ,taff. Ihe response 10 this requcsl has been uefe"-,,d
pending ful1her review and ~,un,ulla(ion "
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video distribulion indu'II)""~l Bloomberg submils the <:>ppNile: falling lIJ impQs~ r~s(ricti<ln'

on [he Applicants allhis point in lime will have Jar grcU!C't and I(lng~r IJ,1mg n",gal;ve

rami fica lions for the online vidoo business. Comcast's asscr1;('n IhJI , "Any reguialion could

lhwart the evolving marketplace"'" is self-serving and incOnm[~nl ",iTh precedenl. Th~

imposiljon of rules and regulations mamla\ing acce~s 10 broad,o"l .Ild cal:>le prograJnming ,n Ihe

carll' days of ,alellite lelevision allowed lhal medium 10 n(mn;h. 1'<;>do"" in lhi~ llansaCI ion, lhe

conditioll~ proposed by Bloomberg lhal the Commi,sion should ;mpo\e on the Applicants will

en'UTe thai online video has a iiimilar chance 10 nourish.

ComcaSI will nanlTally wan! 10 <10 whalever il can 10 deprive llloomberg ofwhalever

au~anlage and revenne~ il con derive from Ill~ InlerneL ComeaSI will nO longer he .insl a

dislribmo, On{e Ih" Tr~n.;acli'Jn \Jccur~ - il will be ~ verti~a][y imcgralcd ~ompelilOr Ihal

eonl.rols ~l'<'~~S lC> very large purtion., oflhe audience for busine~~ n~ws in k~y markel~ aCrOSs the

COUlllJy. V.',lh II~ ",quj~JI;OI' Qf CNBC LL wii! ha~'': lh~ ~ame ineenlive~ Ihat CNBC has lo do

whalever il. ran 1p dlJ~~1 Vl~We,S uf Aloomberg w CN [lC whether on r_~bl~ I.devision, computers

or mobile de.. i,e~.

If Ihe ApplJcallOn~ af~ 10 be gUllied, eondili,m, ~~ proposed by Bloomberg mu~1 be

imposed 10 enSme Ihal ev"lving r,"line video markelpl.c~" nut impeded by ihe aClions oflhe

Applicant5.

Today. In P"rt becanse "f Ihe anlicompelitive actiOll~ of Comca~l, c·nlone dislribul",n

could not 5~rve as a ..iahle allemali..e dislribuling plalform in the evenl thai Blo"mbertl ;,;uflered

'411 [d. at 203,

1" Id. ~l 204.
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discrimLn:lWT)' carriage or lemlinotion of carri.lgr (m C"mtJSl MVPD ~yslems, Bloombcrg',

bu.j,nc" model dcpclIds on rcathing a bm"d~r audi~n~e end gtncraling innea"e<.J revenne lrom

~(h~ning ~nd eventually, subscriber fee~. Thi< model depends on nwrc and beller di'lribuliou

pl~lf(mm. D..'lribulion on ComcasL th~ dominanl MVPD in many oflh~ m<:>,\ IInporlanl

busine~s CenleI'i, "tTilocallo lhis r~quir~menl. The imporlance (If di;;lr1bulJ(ln lies al In..: heJn of

Bloomberg's repeat~d ~mpbe,i\ Dn lhe imporlance of channel placement Ie> busine~s n" ......s

programming compeIitiou. Bas~d lln lhe rdativ~ number ofviewers loday, Bloomberg believes

~dvc!lisers would nol "leW onliue JiSltibulilln as ~ ,ubslilule for di~l,;bulioJJ on Comeasl's cabl~

,yslems,

f11{lomb~rg doe;; believe, however, lhal onlin~ "id~o" glowing ILl importance <Uld hopes

thJl online viJ~" d,qribution will develop in the fulure miD ~ mo", compelilive allcmal.ive

plalf<:>nn Indeed. lh~l is why Bloomberg ha;; asked fOllhe imposition ofaJJitionol c<mdilious

re~lricllng lhe abillly l>f Comca~l 10 in any wny resl ,iel, limil Or cr.".l~ any disineenll\'e On tile

ability of Bloomberg 10 offer JI~ coulenl on oIlier plalforms, iucluding, bUl uOllimil~d t\'. lhe

["Iemet, Or Jiminish or degrade the lemlS or kwl of service or quality of signal ddiwry llfBn;

Dn any of Comr,asl', cllnlenl-JistJibulioJl plalllln uS (~, cable, lnlem~t, mobile devices) Wilhoul

lh~ con;;ent of Bloomberg.
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V. THE TRANSACTION THREATENS BTV AND OTHl:R lNU£PENDENT
Nl:TWORKS' ABILITY TO OBTAIN ADVERTISERS

Aft.er the Merger, ComcaSI will have lh~ incenlive 10 favor companies lhat it eonlrol"

including CNBC. BTV and CNBC allr,lCI similar highly vallied viewers. '" If lhe Commission

were to approve Ihe Transaclion wilhout imposing spedJic condilions as proposed by Bloomberg

~nd e>ther.;, Comcasl would t>e able to exclude BTV from compeling for lhose adverti~ers by

bum]hn~ auwr1Ls,ng l,me 01L CNI:lC with Oilier Comeasl-NBCU owned programming. Comc3.ll-

NBCU rould C\'Cn bundle ad~erll-'Hng On CN BC with advertising on llioomberg obtaincd

ConlrJJj' It) Com~"';1 ',; a"eflions In Ihe Oppo,ilion,'43 television adverti~ing continues 10

be the dominant ~d"eJ1islng medJum ad~c,li;en; u,e to reach lheir largel aUdience wilh

diiilinctiw ad\'3nl3ges over o~ler media. L" By combining it:; ownership uf d major di'l"bu[ion

'" Marx Rcport al 25 (household income for "iewel> ofBTV and CNHC IlIg~eJ IbaLt g~ncral
ncw~ nelworks; audiences are relati\'ely more male than olher n~w;; u~t""orh; Jnd olde, (h'ln
audiences of general news networks).

'" 0 . . 12 2ppOiiflfOn at 1- 2.

,.... TV Slillihe Dominanl Medium, Koeppel Direcl, dated Apr., 2()()? ",'"Hable ~I

hUp llwww.koeppeldirect.com!04_09_l\._slilUhe_dominauUnediulIlh Iml ("'II Media
Markelillg AsseSiiment (MMA) study found there', been a slight increase m Ihe effeelivene~s of
TV in recenl years, as reported in lid Age on February 23, 2009, AMlhet <ludy funded by
Nid,CLl aLtd Ihe Council for Rescarch Excellence c,mfimlii these findil,g,;, notiug Ihm TV is slill
Ihe Jc.mLnJnl medinm, even for readling the youlh market. MMA h~s also found lhal TV is
ll\t1uen~lng online aClivity, with a lhird of online search being driven by omine media,
pamcularly TV. Nielsen reports lhat 31% ofInlcmel. "sage occurs while people are watching
TV, whjeh helps explain lhe continued increase in online sales tfoJm DRTV campaigns.") and
STRATA Sun;n: Don't Kill the TV Yet: Digital Advertising Continues to Make Gains; TV
Remains Dominant Advertising MWlum, PRNews Wire, daleJ May 20, 2010, available at
http://www.prnewswir~.tom/n(Jws-relea~e~lstrdl"-,un;ey-donl-kill-the-tv-yet-digital-advertising­

conlinues-Io-make-gains-Iv-,emain ,ciorninant-ad ve rt i~Lng -Inedi11111-94445054.hlml ("TV is lOpS
for advertisers, for now. Tbal'~ lh~ conclusion of a n~w STRA.TA 'luarterly survey ofadvertiiiing
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platform and pmgrammillg. Comc<I,t·NBCU fall bundle Ir, Jdv,'rli,ing in a rnJnnu Ihal makes

HTV leSii allraclive, or eV~'1 duplical~ve, Co adverti,ers. Th~ impQl1an~~ ofJC~C,~ to advertising

dollar>; by imlepemlenlly oVin~d ~1.li~n~ CalHlO( be underej(;maled sino:e l:

",.
If the merger proceed~. C(lmc.~1 NI3CU will h.ve the ~bilil)' ~llJ (h~ i"c.:nl;vc lO bumlle

advertising lime On CNBC w,lh (>Ih~r ~11i1i~I~d programming, which will deprive STV ora 1':1;r

opportuuity 10 sell ils own 3dvcr1i~ing 10 advelli.\~~ wlill prefer it."l A, ,m inJ"p"ndenl

nelwork, HTV i~ nol able to <;lIfer ,~mp.rable :>dvtni;:ilJg bUlJdks 10 Advel(I'~~. This inability

will foreclose compeliwfl; ljh f1TV fmm "CL~SS tD .dverti,ing b} dim;II"I;llg I"V', abilily (0

wmpel.e on a level playing fJeld fllr advertising revenue based on lhe qualily and value ofiLs

programming.

COIll~Ul furl her slates in the Oppo~ilion lhal discOllnled price, benefil consumers "inlhc

ab.\en~e Qr pred:nion."l40 This assertion simply ign()fe~ the faci lhat bundling by a firm wilh a

dominant po.ilion can result in anlicompelilive effects .hort of predalion in appropriatc

llnn.;. whl~h snows thaI. while more dollars are moving 10 digilal adverti,ing, corporaLions
continue lO $["'nd the majorily of their ad budgeLs ollte!evisioll."j,

,.., This siLu:uion is dislinguishablc from STY advertising wilh Bloomberg BusinessWeek,
becau,e BIL>Omberg does nol have a dominanl position thaI il cal'. exploil lhrough bundling.
Moreover, Bloomberg has no abi lily to bUlidle iLs producLs wilh those of a r,ompelitor, unlike
C"m~asl, whi"h use. il. po,ilion as dislr; bmiOll plalfonn IJJ reservc advcrtising lime nelworb
Ihal wilJ compete Willl its post-lransaelioll aJljlia!cd programming.

". OppO.\iTilln at I:'.J n.392 ("Bloomberg's concern lhat Comcasl would be able 10 bUlldlc
CNBC advenising at heavily discounted price. disregards lile widely held vicw lhal diseounltlJ
prices are generally good for cOlISumers in Ihe absence ofpredalion (wbich is bighly unlikely
herc).").

"
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circum"l~nccs.1'7 Here, Ihrough the use <)f advertising bundk~, C<:,m,as\·N IlCU c311 olkr

diseoumed adverlising rales for its mos!. popular nelworks. lOt luulOg CNBC, lnat ~(Impeling

nelworh >ueh as I3TV eannol milich, Advertising bundle> permi1 C,'meJSl-NBCU til np[oil its

dominanl posiLion In the business news nelwork and force wmpeling nelwmh 10 lower Iheir

advertising rale;; 01' be pu.hed out oflhe market.

In ~ddilion, a, part of il;; carriage agreements, Comea>1 al>o require, iHdependcnl

programmers llJ provide advcrl.ising lime On lheir nelwork. As a rcs.llIl, a combined Comcasl.

CNBC will also have advertising lime on iI, mai.ll compceilor - BTV. Thu~, Comca~l-NBCU

wuld not only combine advertising lime au (Nile wilb olher Comeast·NBC propcrl.ies, il could

be combiJ~ wllh lime 011 BTV. Thm, ~s ~ dorf.cl r",;ull ofthi~ merger, CNBC could acluaIly be

selling lim~ 10 a p.dwgt: Ihal mcluded ii, primary '(Impelilor, Again, Comca~l docB nol deny ils

abiIily 10 pKkag, adycrli,ing on sud'l an Jnticompelillw manner m v<)lnnlarily agree 10 refrain

from such anIJrompellli,'~ aclmn;;

VI. THE TRANSACTION WILL HARM BLOOMBERG AND OTHER
INDEPI!.NDE:ljT PROGRAMMERS BY FORECLOSING THEM FROM
CARRIAGE ON OTHER MVPD,

The cOlllbinal10ll or CllInca,l and NBCU,owncd ne!w<Jr[(s will permil Comcasl-NI3CU to

bundle channel' ,tJ,legic.lly;n a way thai could di,advanrage BTV. Comcasl·NBCU could

crowd oul the nnmber of channels available on olher cable systems for Independcnl by~ine~>

news. Iu Ihc Opposition, Comeasl ~nd NBCU ~lalc thai programming bUT1dl~, a,e 'r,,,nefLcial f'n

147 See L"Page's Inc, v. 3M, 324 F.3d 141, 155 (3rdCir. 2003) ("The principle :mlleomp~lilive

crf~'<:1 of bundled r~,bales . , . i~ Ihat when offered by a lDonopolisllhey may foreclose portion> of
lhe maJk~l to a polenlial compelitor who docs not manufacture an equally divcJ!;~ group ,'f
products olnd who therefore e~nnollJlllke a comparable offer. ~).
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consumers "through discounls for Ihc acquisibou of mulJlplr progrJmmLng n~l"''''ks'' hUllhe

addili.onal l'elwol'ks reduce rhannel capacity lc.r iudcpcndclJlly ownN n<'l ....<lrb, ~uLh J~ BTV. ]48

Comcast-NllCU can bundle highly ~r5lrJbl~ prog.i>mmmg wlIh l~<> J~si r~hle

programming, refiJ~e 10 offer lhe mosl pc>pular progmmJlllllg l>u ~ sl;,nd-i>Il>n~. b",i., <lr ,'nly offer

it;,l an ~x<lrbit;,nl mle. This harm~ lhe public il1tere~1 because if lhe MVPD agrcc~ w carry '.he

bundle in o.der 10 oblain the highly <ksirabl~ programming, il musl acccpl programming Thai

~ubscribers do nol wall!. Firsl, lhc .OSI.S of lhat unwanled programming will be passed ou 10

subscribers illlh~ fonn of iligh~r faleS, decreasing lhe ability [Q pay for olher p.ogramming,

flumlling aL"" de~reJ.se., eh" ~v~ilable eltalJucl capacity for indepmMnl programming lhal

~lJbocribcr5 miglu prefer. C<lm~nst-NBCU bene_fil~ flOm eilher scenario because il will eilher

r~"~ive more mon~.,. t{lr carriage oJf il. nou-buudled highly desirable progmmming <lr increased

adwr1i.ing l':vcnm" [rom iI' I~~~er-,'iewedp'OgJamming becail;;e th~l programming will be

l'"I1l~J hy more MV ~I). and will attract more viewers,

The Merge. ;ntrea"" C"m~a'l-NBCU's incentive and ability [Q bWldle channels. The

"v~r" II impact will h.nn ul"rfi)jaled neLwork;;, panieularly !hose such a~ BTV, lhat offer

Sub~t;tules I" lhe Comca;;[-NliCU networKs. l4" The Marx Report explained lhal bundling eauS"s

economic lJann by forcing MVPD~ 10 carry bundled programming and fwgoing carnage o[

preferred progmmm;ng. The problem is acute 011 ,JpJ,>;ty .<)nslraln~d sy~lem~. The Uniled

Kingdom's lelccommunicalion~regulator, Ofcom, h;c; r~cc>gllized lhl~ harm and prohibile~

1,8 Opposilion aI2l7.

," M "an Report ~l 3~ ~l\d App, al34,
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bundhng.'!U ;n the Oppo,ilion, Comca~\ and NBCU alleged ,hal "no MVPD is Icgulrcdlo carry

anyone channel 10 ublal ~ a~01her. ,,1" Th;, ;;lalemenl rings hollow if Comca~Ldoes no; offer ib

more !lighly desir.,ble pm~rammLng On ,\ 'land-alone - a Ia carte - basi5 for the sam~ priee lhe

sanle programming I, a"aJlable in a programming bundle. An MVPD may nOl b~ "req\JJfed" 10

carry one channelm order to oblain another. but i~ len wilhout a choice if the sl.nd--nlone plice

for highly desirnble programming is exorbilant compared IO lhe pricc of a pror;ramming bundle

or 54 channels in which Comca;;t has an inlereiiL !lllhi, ,itualiou, buudling forces Ihe MVPD 10

aCCGp( unwa"IGd programming in order t(} oblain hIghly de,irable programmiug al a price that

make, ,,~onOlTIic ;;"nse. Onee the MVPD pml',haSCii Ih~ bundled pr<lr:r~mming, it 11m Iimiled

channd ('apa"ily .nd financial re~ourceii len 10 acqnlre rrogmmming fmm Lndependenlly owned

~ollrces. illduding Bloombcrg.

VII. THE COMMISSION MUST DENY THE MERGER BECAUSE THE
APPLICANTS HAVE NOT DEMONSTRATED THAT TilE PROPOSED
TRANSACTION SUtvt:S THF. PUBLIC INTEREST AND THE HARJ\-1S
OUTW~IGH THE i::IENEFITS

In reviewing !ran,a, IIPII" Ihe Corlul\lssion musl "dcleffiline wh~lher lhe lranoaclion

scrvc, the broader pllbh~ ime"'",_"'" Th" COlllmiiisiou mUiit delcnninc: fir1ll, whelher Ih~

lrau;;aclion would re;;lJlI in a violalioll of Ihe Communicalions Acl or of lhe Commis~ioll' s rules;

sccond. whelher lhe lransaction would "Iiuslrate or impair" lhc implemenlalion or lhe

"0 M~!"( RCpoJrl al 38.

I;J Op]X>.\i;iOIl ,n 218 (emphasi~ added).

," News Corp al 484 '117.
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C(lmrnunj"~IJO!lS ACI, Commj~SJOn ruk" Or Ihr pulicy objeclives thereof; andlhird, whether the

Iren;;acl;oll "promise~ (0 yield affirmative public inlcrcs[ bCllCfil.s."I.\)

fhe <"public inte"'~l evaluation under Seclion 310(0) ne~eS5Jllly ~n~ompa,,~, (he 'broad

aim;; of [he CommunicaliOll> Acl,' which includes, among plher things. prcxrviug aud

enhancing competilion in relevanl markels, ensuring Lhal a diw",jly ('I' ,.('k~~ i, mJd~ Jvailabk

Lo [he pubiic, and accelenlling privale sector deployment of al1"~n~ed ~~J"vice~_.., '4 Th~

CommiS5ion mU5t "analyze all relevant issues raised by the lrnn~J,-1 ie>u, Ihal. ,;gnific3nlly

affecl the public inLereiit"lS5

The Commission rnu~l "weigh the polenlial public inLer~sl Iiam~' ('I' IllC prOJX>BL:d

lraDs~cl.ion ag:~in81 public iulere~l b"''Defil~, , .,,116 and cannOl approw liJ~ rn~lg~r unle\s il nnds

lhat lha Tmnsacliou, On balauce, serves lhe public inleresl and c('nYeui~llce.I" The Applie~nls

carry lhc burdcn ofplOofwiLh lespeci 10 each element oflhe public intel~Slleview,15" aud I.lley

mu"l uemon.lla(e by a pleponderance of lhe evidence lhal Lhe Trausacrion will advance lhe

public inlcrest J." COUlcesl and GE have uOl mel lhat bunl~n.160

1,3 ADL JI 6~55'20.

H4 Applicalion of Echo$lar Commc 'n;; Com.. Oeue~l Motors Corp" and Hnghes EleclJonics
Corp., TrJII.fen>lO, and LXhoS'ar Conu!lc'M Cc.ro.. Tr:\n'feree, Hearing Designation Order, 17
FCC R"d 20~~9, 20575 '1 26 (2002) (he",i"",rtu "'E"hoSlm").

E,' Adelphia al 62:' I ~2S.

151 AOLa1655~ '11"
'" AOt .1 (,556 'In.

151 Adclrilia ,.1 ~21 (( ~ 23; News Corn. al 463 ~ ! 5, AOL ~lli554 '119.
1.19 47 v.se §§ 306, 31 Old); Adelphia al 6216'1 23; News CWP. al483 '115; AOL al 6554 'il19.

160 47 V.s.C §§ 308, 310(d).
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Ti!e Commi,~ioll mU,t deny the Appl ,calion becau"e lhe TransacliOH will resull in

spcr-itk eompclIIi\'c burms !hal, when babnLcd again51 the polenlial public iHleresL benefils, do

Hot serve the public illlcr,'sL Furlher, the Tr~n,~clion "'"nils ill public inle",sl harms thaI "would

otherwise [ruslTaIf' implemenl'lIiOn or eHfDrcem.:nl of Ih" Communicalion" Ad and federal

commnnicalion policy' ... 'H

The vertical ~"mbination ol NBC Univer~al'~ range ofprogrumming ~onlenl - ('NOC ill

particular - wilh Ihe nalion's single largest MVPO win lead 10 furthcr COHCCHlralioll of Comcast-

NBCU's cdiloriul power over Ihe conlenl of allllialed ehannel~ aHd redm', dl\'crsiIY Df prog.r~m

and wrviee v,ewpoints. Itwill also signilicanlly increase Comca.l-NBCU '" in,clilive ~lld abilny

10 harm and dl,crimin~le again;;t unaffilialed chalUtds iH lerms of caITiag~ Jnd "dveni,\ing.

A. Thf TT>lnsadlon Would Reduce the Number of Indepmdent NeWB Snurces,
Thueby Redueing Viewpoint Diversity, and May Impede the Free Flow 01'
\.'ideo Programming.

Oiver;;ily of DWller,hip helps ensure !hal lhe public rece ive~ unbie.ed illfonlllliion in

o:>rdcr 11) participale in th~ democratic proce", rndependclll !LCW" oUllets ;uch a, BTV provide

the type of nnbiased reporting nceded b~' Ihc p'Jblic 10 make mformed d""i5io'IS.

The Transaclion will resull in Com,a;;!. rhe CO:>U1J1ry', lar£e~l ~able ('Jmpany, holding a

conlrolling inlcre~t ill: NBCU. who:>. in I,um, mdir""lIy ho:>JtJ, licenses f~1' 25 o~'.:r-thc-air

brrodcasl Slation.; NBC News. which brOlldcasls uvn Iho'e Dver· th"·~ir stations; and !lews and

info:>rmalion nelworh induding MSNBC. lhe WcaLlier o.~llIl"J, CNBC Wl)rld. and CNUC, the

dominanl busine"~ new, nelwork in lhe UJlilcd S!~lC~. More importanlly, as a direcl re;;ull of I,hc

Tr:IDSlIClion. Comcasl-NBCU woul<l have lhe ability and illeellIive 10 harm and discriminale

L," News Corn, aI483-84 ~ 16.
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againSl independenl programmers, and independenl news programming in particular, Such

polemial hWln 10 the nUlllber 01' independenl voicc;; and the wmlllensurme decrease in viewpoint

diversity is clearly wnlrary to the public iuleresL

Allowing privale business interesls to reslrain lhe free now ofnews and informalion 10

lhe public is not in the public inlerestl"l The public bene fils from lhe free now of information.

The imeresl of lhe public is 10 have lbe now of news nol
Lrammeled by the combined sell~inleresl of lhose who eujoy a
unique eonslitutional pooition preci;;cly because of lhe public
dependence on a free press, A public inleresl so e"enlial 10 lhe
vilaJily of our democratic governmenl may be defeated by privale
reslraints no les;; lhan by public cen;;ornhip, 16J

The public imeresl requires news and information from a variely of independen I news onllels to

ensure that lhe public has lhe unbiased infoffilaliollneeded to make infonned decisions,

B. The Transaction Would Reduce Diversity in Ownership and Comcod'.
Commitment to Independence Doe~ Not Mitigate That Concern.

Comeasl';; eOIJnnilmem 10 "independence" using an ombudsman does nol address lhe

halm 10 ownership divernity lhal results lrom ComeaSI acquiring a eonlrolling inleresl in NBCU

programming, particularly in lbe area ofNBC News and related cable news llelworks MSNBC

and CNBC, where diverse ownernhip and viewpoim is erilicaL Snch an ombudsman

arrangemenl does nolhing 10 ameliorate Comcasl's polential anlieompelilive aclions, as a

di;;lribulion plalform owner, which will resull from owne",hip of a controlling inleresl in NBCU

and its programming.

162 Assoeialed Press v, UnilOO Slales, 326 U.S, 1,28 (1945) ("one oflhe mosl vital of all general
inleresls: the dis.eminalion ofnews from aii many different sourees, and wilh as mauy diffcrem
faeeLs and colors as is possible,"),
163 ld, aI2B-29,
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C. The Transaction Re5ull~ in Sll:ninunt CllrnpNitiltt Hun" and Would
lml'air, Rather than I'rnm"jp. C ()mp~lilion.

As COllgrcs~ ha~ recognized (hat, '·n)n~Mm ... regarding increased verlical and hori7Aml.1i

integration in [he cable i'lduslly are ~eriou" and sub~lallljal."L64 Iflhe Commission approve~ the

Transaclion,!he lillie remaining cOlorelilion belween independent and MVPD-owned

programmers "'ill dimmi~h furth~.. Concurrenlly, the Commi;;sion will eSiientiaHy approve an

;n~rfUSC in C<Jm~a3(- NBCU 's mJrlel power 10 harm and di"criminale againSl indepeudelll

rn:>g'amm~r•. Approval illlhe~ dr.:urru;lanccs niBS cOJJJJlcr 10 the public inlerest and the

Whell c(l]),ideriJJg \hc 1992 Cnbk ACl, Congress recognized lhal verlical integration of

!he cable indlJ'lry had aJre3dy begun hanning independenl programmers competing wdh

progrJmmt'r~MliJialf,d ",ilb MVI'D,. 'os

Couns, 100, bave recognized Ihe hamls lhal vcl1ically inlq;.ralcd MVPDs and e<mlenl

provider!; Can cause. "[T]he cable induSlry has become incre".iugly horiZ<JIIlally coueenl r,led

and vertically inleg1'aled. Power has bceu coueenlralcd in lhc hands of feWt'T and fewer Openl('lrs

thorizonlal conr.enl.ration), which has led to increased vertical inlepaljQn •• lhe iargest operalors

have beguillo dCillllUd owuen;hip inlcreSlS in cable programming nelv.'orb."·'·'

'''' Cable Telcvision Consumec ProteClion and Compelition Acl or 1992, H ll., Rep. No. 102-628
~L 3~ (1992).

w See Cable Televigion Consumer Protecliou and Competilioll Act of 1992 Conference Repon,
H.lt Rep. No. 102-862 al 34 (1992) ("The cable indusrry bas become mOre vertically inlegraled
il\(o programming, which may harm competing prugramme'" Fl.
I"" Turner Broad. Sy,., Inc. v. FCC, 910 F. Supp. 734, 740 tD.C. Cir. 1995),

6J
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The Commi;;sion has recogni7.ed thai "vertical IrJII~aclj('''0 ,I;;Q ~<lve the p<.J(~ll\ial tor

anlicompelilive effect,;, .[A] ver1i~ally integraled firm thai comf"'I~.l>P\h i~ 311 npstreJ.l1l input

markel alld a downstream output markel, such as posl-lrannl"lwn N~...'s C0'1'., In"l' have the

incentive and abiJi ly 10: (I) discriminate ~gaillsL particular ri"JJs in cilncr IhL UpSI n'~rn Of

downslr"am markeLs (e.g., by foreclosing rivals from inputs Or c"~lOm~r~); llf (2) r"is~ Ihe CO~I'

to rival~ generally iu either of the markels."'67

This Transadion ha~ significant anticompelilive elfecl;;, bUI Ihe Applicalion ignores Ihe

horizontal impad ~uch as conlrol of channel lineups and ne1ghborhooding decision;; favoring

~ ffilia ted prograrruuillg,

VIII. IF TilE COMMISSION GRANTS THE APPLICATION, IT MUST IMPOSE
CONDITIONS TO PROTECT THE PUBLIC INTEREST

A~ ll(l],'d JOO lie, Se<,;(;on )()31 r) 0 r the Ac'l ~lIow, lhe Commi.sion 10 impo~e conditiou~ to

address pubbc H1lne~1 coru;ider<l tin", ",hidl "in iI~ (I he C(llnmissi(lll' s] judgmenl the public

r-anve,nience and nere,,; Iy m"y "'quire" and arc "n(1l in~(ln.,iiitent with law as it may be

neceSiialY 10 r,,,y Oul the rro~ isi(lns (If Ih~ A~I." loj Th(l~~ ~(lllditiong"Xlend beyond those

available to the ""I;lrn,1 enforeellle"l agencics, I~) Ab,cnl divesLil.ure ofCNBC, the only way

conditions thai ,eqlli,e ("me,s!- NRCU 10 provide B1 V and gllll;l~{]y situaled independenl

pJOgJamme", ,""jlh Ihe safegua,ds di;;elliised below.

1(,' i:'Ic"'~ Coro, at 508 ~ 71.

1<\, [d. (Liling 47 V.S.c. § 214(c); 47 U.S.c. § 303(r).

10' [J.
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A. NeighbQrhoodilig of lndepfnd~nt8"jin~s~ ~ew§ Programming.

\1"')lh~Qldillgpl3~cmcnl wilhin a chann~1 neighborhood creates a di.lincl c(lmpelirive

disad ~an(ag~ f", prOl(fal nming 011 channels IOCJ\eJ oUlside 0 nej~hbodlOod. A< demonSlraled ill

the Man; Repon, plocemem ofBTY ou(si<k (1fCNIJC'~ "channel neighborhood" decreases (he

prob"bilLty (haT. an MVPD "ub"cr;b~,will walch BTV amllhe number Dr hour!, ~p~nl watching

HTV. The Opposilion did nOl reful~ BTV's lindiJJgs, or il~ oonclmion that such a dccre~~~

unw,ffi1ines !lTV's abjjj(y to compete for view~ and advcrli~~r'.

Bloomb~'g'., Petition LlOLcd Ihal. Cornea"!'. volunl"ry wOllnihncms to carry addiliolJal

independent nelwe>rh J'" not meollinglil1 unless such nelW"'ks aLlain channel pl~cem~nllhat

pUIS lhem on a le\'~1 pl~yin~ lield wilh "imilaT COll~nI providcn;, particularly IllO.,e anll ialed

wilh Comcas\-N BCU. Therefore, llloombcrg n::que'ls lhal, if the Commissic>n gr~nT" Ihe

AppiiceliOIl. it coudilic>n lhe merger On neighborb~L>Jing (i.e., placing on ec>miguc>us, adjaeenl

ehanncJ~) bU"'I~ss neWii on all Cc>mea.'l ~YiJlem~ in all plJce~ 'n lhe eh,flfld lineup where CNBC

is I""aloo wilhin sill Il\onlh~ of lhe C"mmi~sion's decision or DO; C,'nsenl Decree.

The proposed "nei~lborhooding"remedy iii grounded '" lh~ n~~d I" llre~en.'e

inJependelll, diverse soun::<'s l>f neWI and inlormalil>JJ prl>gmmming. Business news is bec<lming

i"ercaiJingly eritieall() eonsumen;. In 1980, ".." than 1<) million worken; had a ddined­

eontribuli~ll_ 'x 40 I(I.:)-lype relirement plan. By :004, Ihal number exceeded 52 million. From

1980 10 20(15. Ihe \Illmber of hou~eholdsowning mutual funds lOse fTom 4(, Inilliou 10 53.7

million. The n"mber of "hareholder ;lI;wunl8 grew in lhat lime fn'lll I:: million 10 more lhau 275

milli~n Nearly 60 million Amencan. ".i~il IJuaneial web SileS eV~J)' m')Illh.
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