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meth<)dological shortcomings, Ihe surveys criticized by Comcasl Bnd il, eCOllomi~l\ provide

v"l~able ll]"ighl inlo the degree of future subslilutability.

27. For example, fu.lsrlIel nnd Katz find fault with a Yanl:ee Group $Uf'ley, ".hich

BBsurrted for the pnlpose of their projections that five percent of it~ survey re~ponden1~ who ··had

not thoughl aboul C<lro cutting" (47 percent ofrespondell!~) would iu fact cut the cord in Ihe oe.'t(

12 months and that 50 percent of its respondem~ who "had not heard about cord cun;ng but

would cansider il" (13 pen:enl of respondents) would in fuel cnt the cord in the next 12 months.J '

Why the five--pcrcenl as~umption for the firsl group CODg[itute~ an aggressive ll.lsumpli<lfl is not

clear; that aomeooe hos not thoughl of wrd cutting doe:< not imply zero chance ofms doing '0

whoo pr<'OiCnled with a compelling offer. If Ihe assumplion were reduced from five 10 two

pen:en~ the YlIllkEe GIOUp'S e<lima!e ofJikely curd cutters would decline hyonly 1.4 percentage

points. Furthennore. thol !iOJnrolle ;ndie,,11'!! he would ",-,nsider cutting the cord upon learning of

his option. implies the probability of doins so i~ signifk.antly gr\l8le:r than zero. Because the

weight given 10 tbese r"'P0ndenll wal so .mall (13 percent of respohdent/;), the allegedly

sggressive assumplion of B50 percent coro_cntt1ng Tale W8> di.=unled h\l8vily. Accordingly, the

Yan!l:ee Group'. s~y methodology is nor obviou:lly bi.usod. Moreover, llt lea~1 ~i)[ other

,urveys reaching a similaT oondu~ioll regarding oom cultill,@; aroompmied Yankee Group'.

'UTVey: Pew l.llle....uel & Am"rj""", Life Prejcct,'t oornScorf.,lO Parks Associates,~G Convergence

37. '"ael_Katz Rep';, , 203 ('The ioclusion of the lauer lwo group, in lhis statistic io. 'LriJrJ"~ly .~~",;;sive. By
lhi. "",lhodology, if lhe entire "'mple h.d "'"ponded that they had 001 lhouglll aboul oord'Cyllin~.1 .JI. Then ,he
y.n~ Group 'lill would hove concluded !hat 5 percent were likely 10 <:\lllhe cord:').

J~. Pew Inlernel and Arnerioan Lift Proje<t. The Slale of Online Video, June 3, <010, aL 1 (liroling 'hot fro"'
2007 10 2009, Ihe nun,ber of adul .. who have WBJchad moviea or lel""';';tm.hows on 1M In,em.. iloubkd born 16
to 32 percent)

J?, "",.Score Dato S~mtl. 2009 Was a Blistering roo, foe Olllin. Yiaeo, VIDEO NUll, a>'O"aH, 0'
hllp,If.......",...vide.JDIlZe.cOnllblog>l'120 I0--02--091cOluScore-Dara-Sho",,_2009-W ......Ble<terinB_ Y= _fo,_On IiI\<.
V,d.o_Sljdes"Availahl...I&i<i='2425 (citiog COlOSC"", dal:l) (lindin~ lll., o'er 2009, lhe aVt"'te .n,oor,L 01 Lin,•
• ",oog web use" Sp<nl warching vid""" online I1Iore lhan douhlro 10 ne.rly ihirt""n hours p<r month)
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-22- FOR PUBLIC INSPECTION

COJlSulting Group,41 the Conference BDard,<l and Con,umer Electronics AssociatiDn.4l

Comca,!', cconomists wDuld have the CDtnmission believe lhal all of these esliJll3tes are biased

upward.s.

28. In adJition to the silI'\ley~, a growing chom, of C3ble ana\y~ts who recognize the

Ihreal th~t online viJI':<'l pO:>e'l 10 trlldilion~l video bolster:; lhe survey resull.s. CornC!lSt'.

flC(lnoJllist~ criti~i"" II .single PipeT 1affray report I cited,44 which <;'(lliclud~ thai "lnttwel:

delivered video will ul tim&tely prove to be the primHI)' way JIlOV,,," a"d TY ore C(7lI'll'l1led ..

But Piper Juffrny is not the ooly anal)'!1l that bolds this view. For example, the Yankee Group

"",plains the growing popn1\1lity of r:urd cUlling e~ l<JlIows:

At the m""l ba.ic le""l, the decisiOJll 10 CUi otT pay TV service' will be on economic
one•... On the consume.- eDJ .. {b]y purcluosillll a rel",l STB [S.l-lDp blJXe,j, using a
gaming oOOllole a9 the primIll}r video de'Vioc or eolUlllIIling only Internel-based comeDl,
caDSUlIIl:r.I are freed from manlhl)' cobl. bill., .... hich in lhe U.S. a"""'ge more than·$50
Jl"r lIlOIl'h.... A' rh" other eud of we ronl<:W value chain". \he retalioru;hip belween
prog",mm"", ""d U.S. pay TV IIp'''''''O''' i. geluPg '''''ly. Broadcaa4= alld cerlaill
popular netwoib are dcWllJlding .ignifiCllnlly Itighe,- I.... from pay TV opernlol>, wbiob.
ha"" .l;)(\e<! celling on. reg\lIOlOfS 10 go':t ilwol"",.;l in 1M mea....

4(1. ~.rl<o A!wci:lle> rondo ~ver 25 million U.S, br""dband household. r.gu_IJ l~h IiJll_l••glh TV ;lI.Jws
<DIlint. Apr, 20, 2Q 10, trII<I'!JJbl. al http••lwww.fierccldecom.comlpn..J.II:o....p..b ooc..... _r...J;-..lva_H_
miIIWD.u""'""'oadband.h"""""'alds-rngularly-walch·full (fmdmg Liult tbe nun,b..- of FS. h",.db••J ho""",ol&'
....,cb,"8 pl<miwo cali"" C<laleat doubI.d·in 2009; ""nle 900,000 U.S. homes did aQl roy ro' ~I<O""" ..d ~ied

.oldy on In'emel-b-.! t.levi,ion in 2008).
4t, R".." FI~ No," Report Shaw. Mare P.apl. Dropping Cable TV for Web Broado""" Apr. 16, 2010,

",,"j/aNe ", bIIp~lwww.d.igilal<rll<l<ls,eomioomputinginew-repon-sbaWS-lhal-mo..... ..,d-m<>,"-peapl<.-m'C·dropping
"bl.".!V_io_fo""""f.wel>-broIdca,ts (finding lhot from 2008 lo 2010, 300,000 US ~~o.,"bald. dil<Cor.n""",d rl>eir
rebie lekvisWn <C1'\'io' ..d w....ked their televisiOIl onlino; that number was aL'" c>per",d I" d""'ble by .011).

42. David Colttr, P~lIj1llf ike plug 011 leI""i.ia»: Mare prop!. are lumu,g off ,~c IT ond '"ming 0" i.,i,
c",""..'.~ t& _teh thurl""""/' ~rollrttnlS";,, rhe Inlernet, Los A>!GEtES TI"H, 0 ... 31,2009 (findmg 11>0........ly
one q"or1cr cf U.S. bol,..hol'" ho.. WOlOhrd IOlm,,;oa anline, 1Illd tha' 20 puc""l of ""'Poaden" ..;d tbey wor•
....lOhing Ie.. ldcvi,ion rkli""rnd Ihrough troditicmal b",.dca<t or paid c.ble_lyp< provide,,).

4J. [,J, (fmdinll thaI l5 percenl af ,i,....,.,. ,"ould con.'ider cu~ins 00il u.Jili",'al IJleBOS of ...-dtching leIevisioa
.Itogelher).

44, [,,.,,e)-Katz Reply, 1 /99 ("As 'upportlar this ,wm, no C;l<. ,~a ~pOr1 in wbicb ""aI,.,,,, at Piper Jal'fray
slate lhal ia 'J_5 years"", expecl inlernel deli"",:, ",iU ,!on L(I uo.I,be phY";ClII dimibution modela,' In lac!, lb'
.....men' in the Piper Jal'fray tepan ...,f tc onJiDe ",aIBI "1'';0,,",' ri~sling bric~ond_m<Jr1.' movie ,en..1Slare.<,
,nd;l i, um-el.led to ""ditionol MVPD n-ices."').

4S, S<i<i Piper J,lfiay, Inlemel Vid",,; F~ld ~fDre.Il''' 'lr N;gh'm"'. en 101m Street1, Nav. 2009, at 1 (empb..,;,
,dd.J). Thi' quote matt. olear lbat Cameos!·, ,,,,,,,ami,,, r..v~ 100 ".",owIy ialaJlret<d the "pr.Y"ical di,lribu,ion
model"

46, Yaokee Groap, CorlSUmen; Con,ider Axing lilt c"..,Ap-. 1010, at S,
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The Yankee Group also noll"S \hal '1he continu&l esculmion of !he... fees will push more

consumers 10 con~id<-'f coax-culling," l"Specially among non-~ports fans who "are elIeclively

subsidizing channel;; in whinh the>' Iwld n(l inler<:~l'~' lndee;;!, Bl6ir L:vin, a fermer analy.t with

Stifel NicoJau., and now Omnibn~ BroadbWld lruliplive U;.ccnrive Director, commenled in April

2010 lhat "Over-!he-Top Videe> "",11 eventu.ll}' =ge ... a challenge 10 the currenl model of

multi-channel distribulion of large and inrrea~ingly expensive bundle" ofline.ilt programming.""

29. Finally, CO\llcasl it\lelfha3 argued thai. t>uline videopre.sent. & .igniftcant threal to

ilS cable video frannhise. In eomrnl'llts file;;! wilh Ihe Commi~sioll in Nlwember 2006, ComC3')1

argued thallnlemet video i£ "providin,g eonsumers with an inl.eJ;lative allUlralrW ID traditional

TV-set viewing,''''9 which "(O"'pet~[a] with traditional and not-so-traditional video di~tribn:ion

technologies for lime. arrenrion, and dollars.,,5(l Despite the overwhelrnin,g evidence of the

wmper.ilive lhru.l oruine video pt>ses 10 cable lelevision, Corncast's economi!rts argue thaI I have

failed to provide <Illy "reliable evidence" thai a meaningful number of cable sub9cribern have L'1It

or ",jll o::ul !he ,..ml in tilvor of online video services. ~I It appears thaI nothing would :>atirly their

reqn;rdrlenJs.

B. Camult'J ~"aDomi9t~Fau to Demon.trate That Online Video Is a Complement to
Traditional Cllhle Televioion

30 Two $ervi.:es are eomplementll if !he demand for one increase.<! in r~spollSe to II

deoe""" in lhe prke of !he other. Accordingly, online video i. a complement to lnIdilional cable

lelevi.<iDn if lhe demand for cable television increa;;es with a decreage in the price of online

vidoo. Thai traditie>nal Idevi~iOIl consumplion and coline vidoo consumplion have inqeaiie;;! iu

47. ld. al 6,
48. Remarko by Omnibu, 8m.db."il lm'ia(iv< fuecu'ive Dil""",r Blair lev"" Own.ing the [",,""'bl.,

Ameri<..n Cable koo";.I;"n', 17th Summi', Ap;il lO, 20 I0
49. CnllllOa>1 C",mnenli in Annual As>.~,m.m of ,10. S""" of C0"'l'e<iti<ll\ in ,10. M...... rw Ul< 0<1,,'.1)' ol"

Video Programnling, MO Okl No. 06-189, "' 30· ~l lrr\ Nov, 19, ,000 I remplllO";" s44.d)
50. ld. al59 (ernplllOsj, a4ded).
~ l. hrael-K.,. Reply, ~ 90

Nil\'ll'.\N7 F.r:OM )~~I<:~
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landem does nol inform the ec(lnOmlC l.e.';l for cOlnplement8rily, 3' ComC6~' and ilcs

c~onomi5tsj; nOW admit. Without offering any evidence of a (hange in the quality of online

video, Drs. Israel and Katz simply assert lhat lh<l quality-udjustcd pnce of online video h""

decreased over lhe recenl past.>4 In their view, ttli~ i, "proof' tllat online video is a complement

10 cahle televi~ion. To believe thi~ "proof," One mu,l ai~o believe lhat the slieged dec.r-ea:;e in lhe

qualily-adjusted price of online video $plJ:rred the demllnd far cable lelevi;;on, bUl that tW'J

vwiables move in the !ame direction deres nol imply th~t one ca",ed the movement of lbe olliet'.

Seltillg ""ide thi~ eonfo:loion af cau'il<llion far correlalian, the quality-~djuo;ted price of truditionul

cable t.clc"jsi(lll ha~ arguably deacll900 over the la,l f(,w yea",. "" wl.'l1. willllhe ildvent (If h;gh-

definition service. and a luger library "f on-d~m:md mC'V'e:5. ThI1S, ~",m if Drs. hrae! :md Katz

are right aboul llie price of onlille vidro. lilal Ill~ ''''Olive qlLllily-adjUl'lJ:d price of ocline vlde.a

has dedinad is not even clllW'. UDlilllli~ u~ertioJl ~bD\lt rel~live qu~!ily-adju~ted price is proven,

Drs. brael's :md Katz's. ''proof' of complemmlarity i. merely a ~OI1JochJr"- Morwvl'l", the

COl1lmissioll must weigh thai oonjecture agaimt llie DH;tJllItail1 "f evidence 1ivm lIUrveys, cable

:maly"ts, and cable operators, including CorncasL recognizing the lhreal l(l traditional mble

lelevi~ioll that online video po51'S.

C. ComCB.1 and It. Economi.1l'I Conclude lucorrectly That !he Antic:on'pditin Erred.
Vanish ir Tradiljonnl Cable Television and Ouline Video Are Disltncl Prodntl
Market's

31. Corneasl and Hs ecollornist~ argue ineorrecliy that I have placed online video

."",ice in the same producl milrkel US traditional MVPD servioe:s." Whetn.er online "ideo

52. Oppo.•it;on 8190 n, 281.
53. /srael-Kal:! Reply, 1 195 ("We a~ree with Dr, Singer', definition ofcolllplell1eolarity."J.
54. /d.
55, 0pl'osirion al 91 ("In light of ~'" ovid",,,,,, di""u"ed above, defIning a .inglc prod""! rom'" Ilia'

On<:<lrol""""'S both MVPD "met. and online video distribution would be j""onsi'tent with, """'ng olbor !Iring., !he
COJ1Ul,j"';OJl', prior derenninalion lhal MVPD servio", ,,,,d 10Gal brOlldo",l Lelevi,ion .ervice. litO nol part of the
,ame product m.rkt1."J.

NAVIG.'.NT ECONOMIC;
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bd(]llg~ in the ~!lII)e produc! market as cable lelevision service today tums On this qu~sli(lfl:

Would" hypOlhetical monopoly provider of traditional cable lelevision ~ervire today u~ed 10

control the supply of online video to raiae cable television prices significantly abo....e competiti ....e

le....ela? The Wlswer is likely TlQ gi....en the nascent alate of online ....ideo. Despite lhe growing

evidence of cord cutling. no empirical eslimates of lhe online·....ideo cro.l..'l-price elaslicity of

demand for cable I.elevision yel exi,t. However, e....en if tradilion.e.l cable television service

represents a di3lincl product markel from online .... ideo loda.v. COmC.801 would slill ha....e an

incenli....e to slow the de>'eluprne:nl of online .... ideo so long ... it pero::i~d online ....ideo 10 be a

lhreat 10 its c.1bl~vide.r> frwlchiBe '" the fulrlre. And Comca.!t'~ prior stalemenl~, alongside

similar slateml'lJls of othe:r cable opel1llon;," re....ell [[un: Com='ot p=eivcs online ....ideo 10 be a

competiti....e l"I1mlt 10 its cable-video frlmchi.le in the near funu:a B_uile Comca~t'&

exclusionary tie-iu of FllJlc...'t Xtinily TV 10 ils digirol OIbk tdevision ~ervice could increase

Comca.!t's degree of lying market power, ComC8s1's conducl could gt'namte anlicompetiri ....e

e/fee!:>.ll A, I demonstmle belt>w, bec.e.use 8cceM It> Hulu IlJld HBCU's olher online couten! are

....itullo the su= ofOTI providers, the propo,oo merger would strengthen Ibe lllIlicompetili ....e

impact ofComcaat'a tying stralegy.

D. Hulu and NBCU's Other Online Properti"" Are "Mud·Ha....e'" Content for orr
Providel1i

32. As Ct>mCll~t tried 10 do with NBC's local broad"....Lprogramming, itj~ and ii,

economi~I~~9again seek to dim;rri~h the importance ofHulu IlJld NBCO's other online propertie~.

56. As Gle1UL BriL, CEO of Time Warner C.ble, ""knowledged in May 2009: "The ",abty is. y-.'" """ing LO
see the beginnings of cord euning where people, particularly young p<:<Iple, arc saying all I ne<d i, ~roodh."d.-S,..
Christopher Lawton, More Household. CW-/he Cord on Coble, WALl. STREOT JOURNAL, May2&, l009. Q"",lfJ/;l. ~I

http://onlinewsj,COIlIiarticlelSBI24347195274260829.hbnL
n. Em.,,- Elhange. Tying, Bundled Discounts, ond /he Ikath of 'he Single MO""Pol\' P",-~, 110""1. In

HAR,VARDLAwREvlEW 399, 417 (2009).
58. Opp<U/lion all14 ("Even ifNBCU conlroll<d Hulu· which i, do," not - tn... are onl~ L\OO of<h< h"ndJ<"u'

ofwob,it.. on whioh vide<> prng.rnTIlIlling i, viewed OIlline.").

NAVIGANT EcONOMIC~
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For eX3IIlple, they argue that the must-haw n.tu'" "f NEClJ's onli,\~ ~<Jrllenl should be

measured by the merged finn's (low) market share of ".lion.1 broedco~1 end ba.:iic cable

televi~ion viewing, or i~ (low) marke' sllere 01 basi~ cable television v,ewing.1iI Be<:"l.u~e

broadcast networh constitutE must-hev",-, ill tbe trlldltional video space, it follows that Hulu',

aggregation of online broadcast progl1lmllling con~titn(es mU~I-have programming for arr

providers. Once again, it make. nO SellSe to wunt Hulu'. shares of 80me n:levlIIlt antitrust

market to impute how m1J~t-hlive it is.

33. O",-,pite the FCC's designation of local broadcast cou~em as must_have, ComCllSt

in>oi~l5!hat Hulu is not !hal trpecial:

Evm irNBCU GOdlroUed Hulu - wltich it does DOt" these are only two of the hUIIdredJ of
web";t"" ai, ...hich vidt:O pmgr.unming is viewed online. R""h of the broadcast networks
l~.s.. A.LIC.oom ....d TV.c.arn (CBS)) ba. il~ own site ai, which video programming oan
be "iewt.d. n..~ are a Vl'JI'.ery of <lib", &il.. on which contenl fro", various SOIl"''''' j,

.~aled, II\Ich M yoboQ.coa~ y<JtItUbe.oom, netfiix.com, jTunee, aod vcoh.com,6!

By thf same logic, NBC i~ only Dne of b"",lroo.o: of nelworb on whicl:t video programming is

vi"""oii ,>I, cable televi.ion, So is a 10c.a1 NBC affiliui~ uut Lnwt-have? Otlter online purtai~ ciled

by ComClISt simply do not carry dIe same must-haw cuu(en( as Hu.1n and NBC.com

Accordingly, arr providers need acc.e.,; to Rulu end NBCU's other C'I1line <:-ontent (at a positive

price) to compele effectively. (More precisely, the C/./slomers or OTr pr(l'.. icler; neoo "cce., til

this OJnien!.)

34. To diminish further dIe import ofHu]u, CornCII.t poinl~ uut that NBC.OJlO could

post the same NBC <:-onlen! a,; Hulu.GOII1 posts.6' Consider a w(lrld in which the merged finn

59. Israel_Katz Reply ~ 216.
6Q. Opposifion at 182-8J (~A. <1;0<0","", in Sec~on 1V.a. I, howe....r, tho joinl ventOre wootd acc<)nnl for only

IJ. 7 p<rO<DI of nauolllll broodca" ocd ba9ic cable Iclev;,,;oD viewiog, Blld "nly 12.8 pero,"" of ba,;e cable Ielevi'ioD
".<.';nQ Similarly, the lr!on,aot;ou win only incre.."" NBCU's.~~r overall nal;oool ".ble network .dvertisieg
an~ offill". re""'!lUeS 10 12 pen,.nl from approx;mately percenl "'I

6t Opposi/jon al 114,
62. ld.

N"'VIG.ltH EC<'N().\Il(~
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bl<,cke.d orr providel"l' access to Hulu.oom---either directly VIa technological means or

indil"'Ctly b~' reqUiring the user to authenticate her Comcast cable television subscription Or both.

Were it t<l dmy ~u,;ess t<l Hulu, then the merged finn would likely block an orr provider's

access to NBC.com as well; the el;i~tenoe of a separate NBC.com is no consolation to a

foreclosed on pmvider. Indeed, ". I llesnibed in my initial report, NBC has already ~bQwn a

propensity 10 exclude on providtn. Accord.ing to Ule Nt><' ro~k nmr5, NBCOI.YDlpics.com

required that Interne! UStn veritY a subscription to parlicipllliug cable QT 5ak:Jlite rwvider,;.~l

E, Comcast Incorrectly Argue, Tht TIme Warner'. Fl,Il,Itprilll .nd Online Content
Portfolio Shonld Be Ignored

35. TV Everywhere would not ellist today but for the collaboratian betWeen Time

Warner and CQmcast. As I de~c.ribe.d in my initial repml, Time Warner needed an MVPD partner

to exert the maximum pressure on independent OOlll.eJlt provid""".'" Accordingly, the 'I\lcoe,s of

TV Everywhere's tying strategy (as mca!1Urcd by the reterd:lli<ln of online video) depends on the

combined MVPD footprint ofTime Warner and Camcast nnd the quality of the finns' oornbiued

online ooment portfolio. The footprint is imp<lnant becau~e OTT providcr~ might achieve the

requisite economies nf scale to oompete agaiust ComCllst by serving Time Warner's cable

CIl.<tomers Duly: ir .U TV Everywhere's member.> coordiuatEd a refnsal 10 deal wilh OTT

pJQviders. lhen QTr pr<:,Jviders lil<ely could nQt achieve Ule requisite eoonoOO"" of scale. The

;mpc>rtUllre of the quolity oflhe, combined online content portlolio i6 precisely why lhe proposed

mergr:r exacerbate,S the harm associated wilh this strategy: To compete effectively against

traditional vid~o offerin8', on providers will need .ceess to lhe online oonleut locked behind

6'. Bm." S'et«f. A ",dl~ 41ife sl,."m", on O,e "."b, NEW YORK llMl'S, Feb. 18, 2010, al IS.
M n: £"'Y',h~re. BUSI~ESSWEE~, Mar 10, lOlO, a,'Oliable at

h''P'I/WW III'.OuSLn<.,,' ,<do.cQm'magarine!cont<nV10_121b417I ()4 I 598 366.110 m.

N."VIG.\NT EU.lNOMKS
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TV Every.orhere'~ wal1.:d ganien. And Comcast's ElC'luisilion of NBCI)'s online properties

enhance, lhe valut; ot"TV Everywhere's content portfolio.

36. Delpile the critical role Time Warner played in tonnulating Comce~t's lying

slJale&y, Comca.!l llJgu.~ I.hat Time Warner's profits associaled wilh TV Everywhere shonk! nol

enlel rhe lorec!o,UIe calcnlus here:

Conceding lhe absence of iignifiqll( premium ~onl",,"l controlled by NBCU, Dr. Singer
claims that Dre. Israel snd KalL ,oould al'lO huw considered Time Warner's video
contenr. TIW; reflects a :mil;W1d....,rsnding uf Ih' "'od~l, whieh eonsidere costs 10 NBCU
and gains to Com""sL Time Warner's profit< .10 nm rot" the analysis.';

If Time Worner's unilalernl refusal to deal with OTT providen; were nol profitable, bUI

CorneaSt'3 and Time Warner's coon:li"-'lIM refu,~l 10 deal were profitable, then asking whethtr

Time Warner benefils when Comcasl acquires online contenl is ""'"onable BUI I nev..- llJgued

that Time Wamer'~ iru:rernenlal profits shonld enler lhe foreclosure e"lculu~ Rather, I eJlpJaiUM

thai the (\'mm(~ion should conBider Time Worner's footprint when ml<ll~urirJg the likely

lllIlicompo;tilive i1llJlllGl 00' OTT providers associated with Comc03\'.' 'le-ci3ion '.0 acqUire

NBCU's online oontenl :In" then place it behind lhe Xlinity walled gard.m.

37. Finally, Comeasr'. =omists argue thaI Time Warner'~ video coutenl should nOl

infonn the rorec1o~ure anal)'!'lis,

Dr. Singer claim! lhat one shGuld ai,,, CQilSldcr TUn<- W.mer Cable'. video OODlenl in"
foreclosure """ly.i!. He offClll no ~,-jdrnce :hin Time W,mer Cable and Comc&t lIre

i>OlJlehow colluding, and he ignor.. [he facl !hal Time W~m..- Cable no longer has "
.ignificant lotere-" in prograrruning m:lwurl<.<, &.i""" irs ~009 "",aralion from Time
Warn.... Inc."

On the contrary, my lnilial report recounled at leasr Iltree ;ns~nces of coJ1lL.ion against conlent

pro\l;ners: establishing iN DEMAND's pay,par,view service, establishing TV Everywhere, and

collectively punishing the NFL t-lerwoJk. Furthermore, eVen if Time Warner Cable h:;1!; shed ilo

65. Oppo..'ili"",.r l~S

66, israel oJ Ifo,,, /«ply, , ilo

N.~VtG..\NT EcONOMICS
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pr<;>grommmg oetworh, it still holds signifi""nl righll; 10 di51ribule video programming 00 the

h,lemet. By rcfmiog to gram OTT p",y,ders auess 10 it.'l online portal, Time Warner can

miligale the risk of online video's evolving inlo a riyal plalform fOt villoo custome(~. Mort>:.wcr,

Time Wamer's exclusIonary r.onduel indiredly benefil3 Cornca~l: With access to Time Warner's

online conlent portfolio, OTT providern operaling in Comea~rs lerritory OJulll p«.wide e more

compelling offering to Com=.('s cable leJevisiou subscribC'l'l'. Auullrtiingly, it i~ retLsiJnllble to

"con~ider Time Wilmer Cable', video conlenl in a foreclo~ure lWaly~il:" relating to Comca.l-

NBCU.

F. Comcw:t Fails kJ Defend Ita Online Autbenticalionl1)wg Policy

38. Comcasl's aUlhenlication policy tor anUne video amounts 10 a lie-in: A bn>adb&J1d

user C!lIlIlot gain access to online vidtlO content without verifying her sub.<:riptiCll'1 10 ComcElSl's

cable relevisiCll'1 service.~1 Slaled differently, Comcast tie:; ,owoess 10 il.'l online conlenl 10 its

digital cable lelevisioo service. In a traditional lie,in, a fum with market power in product A

refuses to ~upply A unless lhe costomer also bIl)'ll product B from !he fum. A varialion of lIti~

policy is lhilt the firm alw .--.:fuses 10 supply B unless the customer buys product A-In other

word3. neiU'ler product CllO be purdlilsed ~eparlliely. Here, COlilCllst has signifiCllIlI market power

in Ihe ~npply of cable t..,levi.ion ~ice within the region._ it Sel;Ves; Comcasl's market shares in

four DMAs ;mplic.1OO by the proposed t1l1maerious are "5 high as 60 pen;enl.~i In (he form of &

tradil;ol1llllie-in. Corneasl r..,!ill'e, 10 supply digital cable television service (the A producl) unless

61 Thi, di><;U....OD {ocu;;e, oe Com,..,', ""'01".'0"".... polio,.. vi..it·,,;, .ud Ill;ern. Comoa" also OJIgagcs ,n
.xdu,j"'IlIr}· c"",dot' " .. I-v;. iJld,pt'1Id,n, "00"0' o""en. [n p""'c"lar, Cnmco.."l conditions ace... "" il:l cable
'elev;''';,," pJollol1l'l 0" 0 ooeleet J>r~vid",'. aIV"e"n' net '0 d,"",bu'e iI' conlen! online. A tomplele remedy would
add'.... Con''''''''' exd,,,,iOllory 'OIIdn,' ue ,bi, ,ide of lht Ill..~t by prevenling C""",.or from candiliortieg
e.rr;"go in ,hi, ""~

~~. A<cord'"g '" SNL Ko!t"n, Comeast', MVPD markel ,bare~, Chi""ge, Pb,ladc1J>hia, San Fnmci;co, ElJld
Miom; 0... 61.6 perc,n~ 63.4 J>erocnl, 57.a I"'roon', OIld 59.) percenl, ""I"',h,cly

NAVIG,-\NT Ecm.mllq;
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ils cu~tomers aloo obtain (fur free) ao.;es~ to i!~ On Demand library online (Hm B prodnct).~~ au

i~ website, Comcll5t a;pllilns: "More enlerla;runenl ac=, An On Demand libra!)' approaching

20.1;00 till,," " )'lJur> til <:ojoy wherev<:r you want. Best of all, mlmy of your favorite prvgr.m1s

are a~Qj/al>l.. online Imyrimr--for 'Il> addiliOl101 chQrge:"" In addllirm, C<lmca~t refu~es 1(1

iiupply ao.;e~s 10 il~ unline purtal \lIl1= a cuslumc:r rilTl aulhenl,cale ,hal ~he wbscribes 1(1

CumcEl.o;j'~ cable lelevisiun service, Ndlhcr product may be pillohu,ed separately.

39. The ubjecLive of Comc38'l'.' Ii ... ;n is til pnlvelll any developmml uf online videv

as an aHemalivll meuhanism for watching cable l'rogrammjJl~, C<ll11casl has oommenled 1(1 Ihe

FCC lhllt it considc:rs online video t<l be a viable lhreal tu ,ts cable Ieleviiiion ttllllcllisc." This lie-

in is likely aimed at impairing rivals thai aggregalc online y'ider> oonlenl in One ""rlal Ill1d ride

ovc:r the lop (If 0' broadband oonllflC;lion, called over-the-top Or orr pruvidell'. hom evulving

into riylli MVPD supplier:; ill the future. (Although the lie-in oould irnpujr other (lnliue video

provid= in similw- way&, we foous Qll the oompelltive im:ract On orr rival. here.) By including

Xfinity at no additional chElI&ll, Comeast has ef[flC;tively set the imputed price ofXfinily .11:ll!V,

Thus, cu.~lomers loyal 10 C'<Jnlcaot's cable lelevi~ioll service would not likely pay a l'(lsitiw prke

for a riv!ll'8 online video service; they get II simiIar- soviee for "free." Becllu,e of Comcasl's

authentication policy, which requires broadband Uiier:; to verify a subscriplicm to C<Jrncast <-"lIble

television, if II C<JmCllllI ClIMe lelevision subscriber were to cancel her cable televisIon

subsL'ription, then ~he would be prevented from accessing Comeam's video liblllT)' online.

69. Acc<>rding 10 ;1> websile, every digilai cable ,eleYis;oJl p.c,,"ge thai Comc",l ,dis ioclodes ac"",", 10 il> On
De"",nd libm')". In C<Jn"a", a suboorib<r COIl g'" basic cabl<: ..rvice fur $15 p<r month (in ce"ail, or....) withoul
.~"... 10 Comea"", On Demaud library

70. See Xfinily Where You Wan~ available al hllp'llwww,djn;tvcomkhojce-and-conlrollwhtrc-you-wanl!,
Comea"". economi,ts Illso admit lbal COlllCll'!'S c.ble lelevision "[<Jons"""", do Jlo! pay extra fur Fancast Xflllily
TV beyOTld!he cosl oftbei, cable service.. ,." ISl"<!tI-&lrz Reply, 1 207.

71. Comca'! Commen!s in AnnlJBl Assessmen! of the Slal"' of COmp<'ilinn in thc MlIIkc' for lhe Delivery of
Vidoo Progmnmiog, MB Dk! No. 06-189,.~ 30-31 (re1 Nov. 29. 20(6) ("'Many ne1works havej"mped hea.s-fml
into Inlerne1 video, providing <oJt<umer.; with an in1eraclive allema';ve 10 l",di!ion.1 TV-,et viewiJlg.") (empha-oio
added).

NA\,]G.\NT ECONO~[IC,



-31- FOR PUBLIC INSPECTION

MCJn:(IY<'r, if a Corneas! custome.r were to drop her cable televi~ion subscriplion, the ~tandalone

price of the Lable modem Sel"VlCe wonld increase to a "penalty price" as a result of Comca'l'~

bnndled-pncmg .cheme, further squeezing the available margins of OTT provider-. (a~.uming

[he on provider were to compel1sate [he subscriber fur her forgone "rebate" on broadband

service)." As~nming gelleroll;;ly thai the cnslDmer wuld replace Comcast'o cable Inleme!

6crvice with u competitively priced broodband "fruing. an 0lT provid"r wonld ~1;1I be impairui

in it:; abilily to compete effectively with Comcs&t 10 lbe ~;o;le:nl thaI non-loyal customen; pa-ceive

the online content behind Xliui[y---which, after the lrah<act:ion, would include NBCU'~ online

control, including Huln-to be mu.l_have programming, if ~'W;tching to lin OTT provider meant

losing access to thaI mosl-have programming, then mOlt CU!1omtn would stick with Com<:a~1.

Thus, Ihe proposed lran~action would rellm:l both com-cutting activil~ llrIWng CQmCa"t

nus!omers and innovation in online vid"O generall~.

40. Comea,l defend~ il~ authentication plucy by noling [hUl aJJthentication "i~ a

concept lhat is being pilnmed by an array <If a:mtent <lvmas and dimihu!<lrr; looking to

appropriately monetize their content n~ Internet delivery becomes a more ~ignifiCA1lt fuClOl. IlUd

C<lmcasl is 3.1) early ndopler of lhe concept"l; That other cable oper8lorr; who belong to TV

Evervwhe,e--a collaboration among cahle operatorr; to facililate their dealings with conlent

provider-.-r"'lui,c 8ulilemication does not make C<lmca~!'" anthentication policy

procompetiiive, e~pec18l1y given [hat this Iilllheolticali<ln policy was d"'Jigned in a coordinated

fashion. In the ah,ence of the coordiUlllion between Time Warner 3Jld Comcasl, il is possible that

n. B.oed "" ... Au@u" 1, 2010 inlerVi£". with a Como.,! ....icc rep.......n13bVe, Ill<- 'IBJldaione price of 12
MbO' cobl" modem ,<",ice in Washinglon, n.c. ..... $59,% per month. A bnndle <hal inelu<led the ""me oabl<
m<>d<m ,"",ice and cabi. ,.I.vi,ion ""rvio< wo, S10 1.90 per month, Beeau;;e lhe companlble c.ble tele.ision "Nice
"'.. ptico:l .. i~6.95 per mond" 11,. impu"'d price 0[111< c.ble modem •.,,-yice in lbe billldle was S4.t95 ("'In.l to
S10 I.~U 1<.. :ll~ .95) Ttlu" Comea« impo'e' a 515.00 penahy per moruh on CUs"",,,eB who purcba,e cable modem
,.",.;<"< ~nlj

7:1 Ol'f',,<i,j,,~~, 20j TI. 7001
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the TV Everywhere model would not even exist Moreover, conduct permiue<l for =i.ain cable

openttors might be anticompetitive when practiced by others. For example, the nOll-

discrimination provisions in the Cijble Act pertain to vertically integrated cable operator. only; a

standalone cable operator is not :;ubje<.1 to the ssme duties in its deajin~ with cable uetworks.

The size of the cable operator's footprint also wammls dilIerent treatment under the law: If a

cable operator with five percent of the uationwide MVPD market tied its online partelto a cable

tdevision inlbscription, the associated nlarkcl·wide foreclosure would notlil<eJy be sufficient to

impair an 0lT provider. Because Comc3Irt is the largest MVPD, its practices cannot be defended

by citing similar conduct amoJlg tmlaller cable operators, which indeed also increa:;es the

collecLive foreclosure ofOlT providers.

41. Next, COUlC.... t argues that its conduct regarrling Xfiniry does not conlltituLe an

anticompetitive tying arrangement under Jeffirsort Par;s~u because Comca.<l's cable television

and oniine video oorvice constitute a single, finished product and because the llSIIOCiated

foreclolillre share is too 8maIlY To ascertain wbether ComCllSl's Xfinity and its cable televillitm

service are not sepWllle products (and therefure not iiubjecl to tying law), we refer to Pmfus,"Or

Elhauge's 2009 Han'tJro Law R£view article on tyiUg. J6 Professor Elhauge defines the criteria by

which courts are instructed to cVlIluate two 01ferin~ by a finn: ''lbus., two items are a fmished

product limiIed to the law on refusals to deal and price squeezes only if the defendant's buyers

would not buy the items sep!!TItLely eveu without the conducl, nnd the riv:li seeks 10 compel the

defendant to sell an item to the rival 00 that it can make Ihe same fiuished product. II the

d~rcndant's buyers would v,.ry the ilems separalely absenl the OOlldw:l. 1M" Ille ilems are

74 . .Jeffelll(ln Pari,h Hosp. DiOl. No.2 v. Hyde. 466 US 2. 9-1 l. 1)-15 (1984) CJolkrsOfi Pori,h'").
75 Oppa.<ition .t205.
76. Einer Elhauge. Tying. Bundled Di,"oums. ond tile Dea'~ of tile SfJ,gle Monopoly Profil TIo""'Y. 123

HARVARD L~ 1'1 REviEl'I 199 (2009) (empbasis added).

N.\VTG.~NT ECONOMIC;
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separale producls s"bjecl 10 I"e faw Off Iyi"g and bu"dled d'SCOUI1I.I."ll Accordingly, the

relevam inquiry here is whether, in the "b~eIlu of Comr.asl's Xfinily bundle, coruumer.; would

purchase online video and cable ldevisic>n separalely. Given lhe significElut inroads online vid<>J

~ervic"I; have made------a near doubling in lhe oon~lJmplionof online video from 2008 to 201)\1"-

il is rea~onabje to believe tl1:lt corusumern do in fuct buy online video and cable tellM~iOll ~ervj,-.:

~eparlilely. BocllU~e oo~~umerswonld purchase onjjue video and cable television separately. lind

beclIu.e OTT providen ore not seeking access to Corneasl's online portal with the intent of

rCll~lling thai ~O'l'Vice al the retail level, me proper leo:l Ihrough which to liSSes:s Cornca~t'~

aulhenti~alion policy is tying.

42. Comcn,t mi.interprers Jefferson Parish in its lI.il:Jertion thai the· foreclosure share

......>0";&100 with CllmCllJlI'6 autheuucation policy i~ too ~malJ 10 be harmful. According to

Prof~!ior Elhauge, Jt;Uim."" Ptu!sh upheld El "qullSi.p<1r Se rule" that ba_ liability iu a lying

c.ase OIl tyin,g powec-and not on the llSBOciated fureclosure !hare-------<:>;<:ept In ClI5eS involving

prodnctl; lhat have a fi~ed ratio and lack sepaTBto: utility.1"l Thus, COIll<;.;l!lI;;; ;rlCOrIt:ct w cite

Jefferson Parish 86 the basis for a requirement of substantial tied m!il'ket fora;lo~ureJ(l Even jf

lying law required a significanl foreclosure share in all lying malt<:l.~, ~uch a eondition would

appear to be satisfied here. By requirin,g ouline usen> 10 purchll~e 8 cable le\eVlSIOU suhllcription,

77. 1<1.01466-67.
78. coJ/,SCONil data sAolM.!l )(J(j9 ."'$ a btisrerlnlt yet" lor on/;"e ,jdeo, VWEO NUZE, o""ilable 01

hTtp://www.videonuze.comlblog&l?201 0--02--09IromSco"'rDol.~ 00.....- 2009-VI• ..-0-Bb,t<M&_" ""'"for-<'")nline
Video--Slide>-Avoil.bk--/&.id~Z425 (ciling comScoro <!alo).

79. E/hauge, supra. a1402. Prore...,r FJh.nBa ,nmmoriu, Ih. ruliog .., follows: "In .tefler"on Parish, Ill<
Supreme Court cousidered and ",jecled the 'f'&UII,e"l thal iI .hould o....m>\e ,he qua,i-per 'e rule aod require 0

,nb'lOnti.] lied foreel",ure share. It justified Lbe Jact Ih.l rhe qu..i-per se rule required lying markel power ,.In.,
Ih.n a 'ub'l.1nli.l lied foreclosure sharo by quoling extensivcly from Iha above Fortner dissenl, i1lCluding Ih••bove
propo,ilion thai part of Iha rationale was IhaT, sepatllTe from any anbcompel;!ive effecl' in Iha litd marke~ lying
could Crt.1e price discrimination or txlract individual cOtl!~mer $\lT]llns on the lying product:' /d. '1422-23 (citing
Jeffer,on Parish Ho,p. Di,l No.2 v. Hyde. 466 U.s. 2, 9_1 I, 13-T 5 (1984),).

80. OpposWon .1 214 rI, Tlf! (nA. tit<: Supreme Courl explained. plainliffi mun ,how 1h.1 the chaUenged
r<",.int 'foreclosed so mueh or u.., m:lr1od from peo••ulioo by [lht defendant,'] COJnpeli",,,, as 10 um..""n,bl,.
rostU"' con'peli'i<m in Ih. a(f""'ed Lnorl<et' J<fjerson F'~'-;'h. 466 U.S, at 3 1 1l.5 L),

NAVIG,rnT ECONmlICS
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and by pricing its bwldle 6uch thai the impuled price of irs unline video portal is zero, ComC8~\

fC)tedo~es rival OTT provider8 from roughly one qnarter of all poten(ial vidM subs"ribu~lh&1

is, Comn",I', nalional MYPD ~hare. That foredosure share alone would be presumpli",tly

anlicornpelitlve ullder antitrust law.a' Fit)ally, became Corneast has coordinated il~ TV

Everywh~femodel \OIilh other cable television provid~ induding Time W:lm<:r, the associated

foreclosure MBfe e>:.<:eeds Comcas"s MVPD ~here.

III.COMCAST AND Irs ECONOMISTS ARESU,gNT ON My PREnlllIl.ED REMJ;;DIES

43. In my initial report, r offered a host of remedies lha.t wo.ud eddress Comcasl's

likely foreclosure of mUBt-hBve cable nl;1wc>rk prograrruning. including the soon-to-be acquirOO

NBCU programming. The mOSI importanl contribution i~ my c>pt-out r"medy. Non-

discrimination provi!ri.ollB have proven Ineffective at fmcing Comcasl 10 price ils affiJiated

netwocb in a way thaI approximatea the prices charged by independent programming networks.

Under an opl-ool remedy, C=""I'~ sub~cribetll would be uble to opt (lui of ~ Comeul bundle

of b..t:worh at a rebate ~uul to the wholesale priee charged hy ComCllst fur the effilialed

nelwork Ideally, the <)plelln! remedy would apply 10 all of Com""'l'. mu"l-ha"'e pmgrarruning.

including ii' RSN networkB and any challnels bundll>d with them. At a rniuimwn. it should apply

10 me NBCU's mml-Iuwe programming, including the lell 0&0 broadcast affiliates. Corneasl'.

economisl. failed 1(> address IhiB r=edy If' their reply.

44. With l1:'lpec.t1D ouIine remedies, Ihe most important contrilrution I lIffered was me

requirement that COlnCll.11 end ;~ authenlicalion scheme for affilialed onhn( video contmt and

sell Xfinity em • standalone basi•. Online video service, from Apple's iTunes Siore to Nelflix,

free certain collswners, iunluding me"e who only wulch e few shows throughout a Y"'ar, from a

~I See PHILLIP AIlEWA, IX ANrrrRUST LAW )?S. J77, 3B7 (Aspoo (991) (indi<A'in.Il ,h.. 1Q poree",
[G=lo....re is l'f"'!UDlplively anlicomp<tili",,); S" "I,D HfKUERT llO\' •.~~AMP, XI A>nITRUS'1 LAW I~" 160
(indka'",g th.,20 perotn! (oredo""re..,d an HHI ot J ~OO i, rre."<lJ"'I"i""ly an'icomp"'ili\'ej.
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cable lelevision m"~crirti(>n. Before explaining our preferred remedy, it is worth uoling Ihat we

are agnoslic about lhe leo:;.'nologies and busine~g models thai will uhimalely Wll.\tr~ill C(lm"".I'~

market power. AL.Cordingly, w~ mlend OUr recommendatiou~ here to be neutroi I"ward whlltever

prooomperi!ive bu~in"s, pract"es companies use 10 help wn~\lmelS col Ihe wrd. A~ the lale

ecouoltli~1 Joseph Schumpelef remiuds us, ".,.il is not [price or even qumity] competili<J/l which

wunls but the competition from Ihe new commodily, the ne ... technology, the new saurce of

supply, Ihe /lew type of organizalion. whkh strikes llot at !he margi.n5 of the profils and the

nnlputs of the existing firms but at Illeir fulllldatioIls II/ld th.e:ir 'Very lives.''''' J~tive of how

flm1s elld up snpplying video, without access 10 the m'U'·hlIL'fJ programming Comcad seoo to

a"'luire, even it~ most iImovalive video-dislribution riv!J.l~ ",ill not be able to cortatrain its cable

price.<. Conseqn~ntly.lJ1e DOl ~hould de.'<ign it~ remedy withOnt a di~tribution ch8Ilrlel in mind

even Comco'll's di~tributiou channel---&:> thai the markel may choo5" the best vide<.> di.mbution

methods lTom r!l\'lO/lg the cornpetilnrs.

45. With th81 caveal iu mind, the DOJ ~hould compel CoJllca~t to sell Xfinity In all

broadband u~= il la carte regardless of whether they ~ub8Cribe III CornCASt tOOle television.

Moreover, Comca~[ musl be required to end its authemiCBrion requirement for ne<:easing its

online video library regardless ofwhCle such video resides. For eumple, should a post-merger

Corncasl move ils NBCU Itlust-h~veprogramming 10 6 different onliue chEllUlel----50Y, NBC.ooJll

or even an iTuues_like applIcation-Corneasl must be required to sell il~ affiliated online ooutenl

to all broadband users wilbout any uuthemicfilion requirement. These Iwo measures would break

the lie-in and thereby al1ew noo-Comcasl cable tel~i~ion televisions 10 8CCesS NBCU', mlL~l

hlIve online ooulent. II would also enwurage non-COmC!IIl1 broadband providers 10 invest more iu

their nel"'ork>, !Ill access In must-have programming is critical 10 their bu~ines, plWls.

~~ JCI.'lEl'H ~CH\lMrErER, CAPllAI.15M, SOCIAU5M, AND DEMOCliArY 84 (Hatr<t & B,,,,'. 19~2),

N.\\'lG.-\NT F.(ONmULS
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46. A r=nabie limitatioll to thi~ requiremenl " th~l COlnc;Jsl offer Xfinity by itself

within its cable televi~ion lootpnnl onJ,,-, otherw;'e Comcast would be competing directly with

OUI·ot~region cable operators in ale supply of MVPD service. In addition, OJmcast cable

television subscriben; ShOllld be able to opt out of Xfinity from their cabie teleVision packa[l.e at Ii

rebate Cl;jual to ale ~tandaiLme reta,l price of Xfinity. With access to Xfinity al a1"'5;'"'''' price,

cllstomas ~ubr.cribing to an aIT or some olber online video provider rollid "cIII the ooro" to

Comcasl·s cable television service and still be able In watch Xfirrity rontent. Mcreaver, with

~s to Xfutity lit a reasQnable price, OTT providas could put furwonl a compelling off...- to

Comcast cable 'elevision subscribers.

47. Be.:au~c re.gulatillg the rewl price for Xfinity is anathema CD economisll;, we

would prefer 10 indll~ ComCa:lt CD price its online portal a' a reasonable level by requiring

Comca5t ·to allow il1l able cu~omers to opt Ollt of Xfinity for. reb.te equal CD Xfinit)"s

standalone price. T(\ nnd<:r.ltand why the Opt-Ollt provision i. ;mpor1ant, r.ansider what might

happen if Comc.a.<;t were oonslr1lined to provide Xfioity by ;t~lf with no opt-mIt provision.

A."\Jme a OJlflcast cuslmner sllbs~Tibas to a bWldle ofcable lelevi.i(\n ~nd Internet wilb Xfinity

(the "Xfini!y bllndle") for :&l00 ptr Iflooth, Ir the ClI5lOmer drops her cable lelevi3ion service bllt

i~ ~lIowed to access Xfinity p:ur~uant lD the ~-la·cll1te reqlliremenlthen her newmonthty charge

is equal CD !he standalone (p~llyl price oJf cable moddn servic.; ($60 per moJnOJ) and Ihe

standallme J'ric~ of Xfinily (to be set by Corncasl). Accordingly, an orr provjder inducing an

Xfinity bllJldle cuslomer to cut the 1" cord ha,,; a monlhly margin of $401"",. the standalone

price of Xfinity le.'S Ihe marginal oost of supplying online "idoo service. If OJmc;m ~ets the

st~ndalone price (Jf Xfinity al $40 per monlb, then Ihe Inargm for the orr provider vanishes.

However, if Comeasl cwstomers may opl ollt of Xfinity at <l rebate eqllal to the standalone price

N.-I\'IG.'1NT ECUNOMICS
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ofXfin;ty, Ulen Come""l" ;ncenltv" to Iqueeze OTT pIOvide.rn will be tempered. Continuing thi~

exwnple, if COlllC..,;l ch~rg<"!; $~O per m<mlh for Xfinity, lhen ~ Cornca~t customer paying $100

per mOllth tor the Xfill;ly bundle who opl. out of Xfinily would save $40, reducing her bill from

1100 to $60 per monlh for a bundle of c..ble lelevision and cable Internet service.

48. I understand thal one remooy umler consideration is to compel Come",sl !o

unbundle its Xfiuity service from ;t.. digital CIIble television ~ervice for ComCllBt'S cable

televi~ion euslmmm only. In our oplion, this remedy would not effectively promote the

development of online video. Such a limited requireme.nl WI;Iuld ICllve "",Iomen< no motivalion

to cut the cord lIlI<J leave orr providers no entrU ;IllO the MVPD IDllrket. Supposing lh" !-la"

carle remedy were limited to existing OJmca8t lelevigion customers.. ~ COll1ca~t Internet-only

subscriber could not IICOeSli Xfinity-nof could" VerizOIl DSl oT FiGS euslmner Witftonl

"""""s to Xfinity; cuoomers wonJd be disinclined to cut the TV cord find llan~iti<m to an onJine

video llervice; enning the cord wouJd mean loss of aCC<lS3 to lhe mu~t-h6voe online conl.enl in

Xfinily. including the ~oon-to-be-affiJialfldNBCU musl-have onlin~ corllenl likes SpOIt~ and

Ilew~ !hal c=t1y m:ide!l Oil Hulu and NBC.com. With little prospool fur COlllpeLilion from

orr providers, fhe price ofComca.ort's cable lelevision ~ervice would remain stubbornly high. In

contrast, when Comca~t i~ compelled to sell Xfinjly !o all comers on a standalone ba~i3. 0Tf

providers cuuld ltu-iv~ and thereby impost significant price disciple on Comcasl's cable

television 6Cl"Vice. limiting the ii-la-carte remedy !o COlllcast'8 cable television cusiomer.! would

be merely r~irlt(lrI:illg Comcast's !lJllicompetilive lie"in; no one could acceSS Xfin;ly WIthout

authClllicall1lg 6 subscriplion 10 Comcasl cable television. In swn, if Comcasl is not compelled '0

sell Xfiuity on EIll A-Ia"cane basis !o all comers, then Corneast customers would noJ' likely ~wit~h

to an 01'1' provider becaU!le Ihey would Jose acces~ to Ille must-have content thai i~ exdU3iV<: to
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Xfinily This argument presume>; ihal custO'lllecs of an orr provider could not access NBCU'5

oul ille properties via alternative sile.< <ucll a~ Hulu and NBC.com.

49. To be fair, a limile.d a-Is-carte requirement might allow ConK8st cuslornern to

purchase a rival online video !'CrVice with the rebale from opLing OUI of XfinilY. However,

depending on how Comeasl priced it~ Btmldlllcme cable teievision service (that is, withoul

Xfinily), !his oppottullily could be severely Iimill:d. For .....""'ple, if Corneast offered its cabk

lelevision cuslom= a $S per month rebale foc opling (JUt of Xfinily, Ihe OTT provider~ would

Ilave $5 of margin (benne tonsidering ~lcir co~ts) wilhin which kJ lure Comcast Cll6l0m<'[~ 10

their online portals. Even if OTT providern could earn a profil al $S pel mon!h in revenuell, there

is 8tiil no assunmce they would lhrive without a= 10 the mUSI-have olllille progrllltUtling

behind the Xiinjly p<JrtaJ. In swn, OTT provider:i CIIIl only bendit con~umet1l if OTT providen;

CIlII add a.! ml\Gh value II~ =UIDeJS lose by cutting 1m: cord. By linldng Xfinity 8ct:&B---'which

WOllld im;lude NBCU's must-have online ClJntent If the traosactioll were approved-----!D a

Cornellst cable l.ellWi.ion subscription. lbe valne orr provide,IlI add is largely llllenll8ted.

CONCLUSION

50. Having fully OJlliidered the reply by Comeasl and it:; eamomists, , continue to

believe !hallhe proposed trans.8~'tion would reduce compeliLion in llle ~upply ofMVPD aavice.<.

NBCU';; broadcast programming is mUSI-hJ\'e C<Jntent, ;1lJd as tile Commission recognized in it~

2007 S""~el Order, "8 competitive MVPD', lack of 8ceass kJ popnllll" non-RSN ne"''Orl<s would

uor Ilave a malerially differenl impact on me MVPD's subscrib<'[~hip than would lack of acce&'l

to EUl RSN." The best way for me Commission to preseJVe competition from Comeasl's

trudiLional MVPD rivab II\ld from nascent orr provide,;; i. 1[> ensure thai non-Comcesl

cwlmners have access lO NBCU's musl-have <Xlnlenl. COll1~~sl ha:; provcu routinely thai the

non-discriminaLion provisioos in lhe Cable ACI are g:.meable COm~a$t will not efficienlly price
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its affilialed, ITlIIsl-have ~onlenl-tbt is, price the c.onteru 8'; if il were an independenl

nelwork-until 11 is cxposoo '0 lhe possibililY lhat a C,'mea~t ~uh,Giber may opt out of a

network from ComcaBt's digital ti~r at a rebate equal 10 the whol"'5a1e pnce, Similarly, OTT

provider, will not gel their legs under them until ComcaBt is barred from requLrlng authenlicali<JrL

l.<J BCU'S, Fallcast Xfinily TV or il'; other ffiJl81-ha ,'e onJiru: programming

• • •

I declare under penalty ofpajury that, to the besl of my knowledge lIud behef, the fONg<IIllg is
true and cotTec!. Executed on August ]9, 2010.
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