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46. A reasonable limitation 10 this requiremenl is thaI Comca~l offer Xfillily bv ilSelf

wltlno ils cable televIsIon footprint only; otherwise COJncasl would be compeliu~ dirttlly \'..itll

oot_of·regiou cable opemlars in the supply of MVPD ~elvice. In addition, ComCll~1 cable

televi;jiou subscribers ~hould be able to opl oul ofXfinity from their cable le]evi~Ion packagt'- at ~

rebale equal 10 the stHlldaloue retail price ofXfinity. With access to Xfiuity at a !)(ulI,,,,, pDce.

COSlomers subscribing to an OTT Or 60IDe other online video provider could "cut the oord" Ie

Comca~t's cable televisien ~eIVice lll1d slm tie able to walch Xfinity content. Moreo~er, with

a<::cess to Xfiuity at a reasonable price, orr pro~id= could pUI forward a COllI>Jelliug olla toJ

Corneasl cobk tclevision ~ubscriben;.

47. Becawc regulating ~Ie retail price for Xfinity IS lI\Jalhema to ecouOlnists, we

would prefer I" iudUOi: Com~t to prire irs online pmal at a rea.sonable le~el by requiring

Comca~t to allow i~ CIIbk cu.tOTllers to "pt oul of Xfirrity for ~ rebam equal to Xfirrily'~

slandalone price. To UI"lde:rstand why the opt-out provi~ion i~ important, coll~ider what might

bappen if ComC3.~t were ooMtnlined to provide Xfinity by il~"lf with nO opt-mit provision.

Assume a Comeast customer subscribes to a bundle of cable television ElIld Inlemd with Xfinity

(the ''Xfiniiy buudle") fOl $100 per moulh. If the cWllorner dro~ her cable television service bUI

i~ allowed to access Xfinity putau~J1t to the a-I~-GB.rte re<Juirement, then her new monlhly charge

is equal to the slandaloue (pe'Dnlty) pric~ of cable mooem 'Clvice (1:60 per mouth) and the

slandalone price or Xfinily (to be set by Com.:a:o;I). Accordingly, Hll OTT provider inducing an

Xfillit'{ bundle CD3tomer to cut the TV oord has a moulhly margin of $40 j,,~~ the slandalone

price of Xfinity less the mar~iIlal C08t of supplyIng online video se"'ke. If Comca~t se[~ lhe

standulone price of Xfinity at $40 per month, lhen lhe Inargiu for the OTT provider Vlltlll'bel'

However, ifComeasl customers may opt out ofXfinity at a rebale ""1nalto lhe siandal(lne price
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of Xfinily, lhen ComcllSt's incentive to 3qUOCZC orr providero: will he lempera:l. Conlinuing lhi~

example, jf Comeasl eharges $40 per m'mlh for Xfinity, !.hen 8 ComCB~1 cuSlom<:r paying $100

per monlh for the Xfinity bundle who opls DIll ofXfinily wlru\d S3ve i40, redueing h<:r hill from

£ 100 to £60 per month for a bundle of cable lIolevision and cable Internet ~ervice.

48. I undernllll1d that One raned)' under consideration is 10 oompel Comeas! 10

unbundle il~ Xtinity ~ervice from its digilal cable television service fur ComClllit'B cable

televIsion CUSlomClrli only. In our option, -this remedy wonld nol effectively promote the

develOplU"'lt of online vid<>;l. Snch a limited requiremenl would leave ClJstom= lI() motivation

llJ cut the C(Jro am:! lea~ arr providers nO enITh iDlo !he MVPD n:wket. SUPJXlSing the 8.-la

rarle remedy weAl limited 10 existing Comellat lejevi~ion coalomClrli, a Corncast Intl:mel_only

IAIbiK'ril>er CQu)d not acc.esa XUnily-------o.Or C(Juld a Verizon DSL Or FiOS ""stomer. Without

.""lISS 10 Xfio.ity, CUlttnmer-s would be disinclined to cut the TV C(Jro andtrlll1Bition 10 llI1 online

>idee service; cutting the cord would mean los~ of IlCCeSS to !he mU~I-have online <>;Illtenl in

Xfinity, includillg the sonn-lo-be-ilffiliated NBCU must-have online content likes sporn lind

ne""S thet cWTently resides On Hulu and NBC.eNn. With little prosp~t for oompetition frmn

orr providers, the price ofComCllSt's cable lelevisi(ln servioe woul":! remaiu stubbornly high. In

conlnist when C(lmcas! is compelled to ~ell Xfinily to aU cornel'll On ~ 5t!ln..:!a10JJe bMiis, OTT

provid= coold ihri~e llI1d Ulereby inJpo:;e signilicBr,t pri<:e dioo;;iple Oil Com~<l.ll'-' cable

televi~ion service. Limiling the il-la-clnie remedy trJ ComCiJ'l'1 '5 c;>ble lelevisiOll customers would

be merely reinf(lrciug C{]mea~t's anlicompetilive tie-in; rID (lIle could .ccess Xfillily ""ithout

aUlhenlicaling a mbscriptionto Comeasl cable televi~ion. In sum. ifCnmeMI is not c(lmpelletl [(I

sell Xlinity on In a-Ia--carte basis to IIll comers, lhell Comcasl cUlil:llmern would \lOl likely swimh

to lin orr provider because they w(luld I(lse occe~s to !he D1\l~1·h8ve contem thai is e~clusiYe tc>

N.\VIG.\NT &{IN(lMICS
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Xfiruty. Thi~ argum""t presume>: that customer~ of an OTT provider could nol access NBCU's

onlme prop"rtie~ via alternative sile5 such a~ Hulu and NBC.COm.

4\L To be fait, a limiled il-Ia--earte requirement might allow Comcagt cuslomers 10

purchMe a rival online video service with the rebate mm opting oul of Xfinily. However,

depending Oil how Comeast priced il~ ~l;uld"lone cahle television service (thai is, wilhoul

Xfinicy), this opportunity could be ~ev"f'Cl:y limited. Fpr e~ample, lf Comeast plf<:rl'd il; Cllble

tele~jsiou cuslomers a $5 per month J1'bate fur optin~ oul ofXfinity, the. OTT provider>; would

hllVe $5 of mmgin (before cout>idering thor COg!.'!) witllin wbich 10 lllre Corneasl customo:rn to

their online portals. Even if OTT providf:r.l could earn' p.t>fil al $5 P"f month in revenn<:5, there

is still no aSlluranOO lhey would thrive wilhout aooes~ to tile musl-Mve online programming

behind the Xfinity portal. In sum, OTT providern eM onl} benefLt consumers if OTT providers

can add as much value as coIUlwnenllosc by cotting lite ron!. By linking Xfiuity lIoOOeS:l-which

would inclnde NBCU's m\l3l-hav& onlina comenl if the lrllll.9a.:tiOll were upproved-to a

Comeast Cllble lelevision subocription, the value orr provider> lldd ;.; largely attenuated.

CONCLUSION

SO. Having fully collsidered tile reply by ComCRSI and it~ economists, 1 conlinue to

beliew that the J'ropo~ed traruiulction would reduce competition in the ~upply ofMVPD serviCCii.

NBCU'~ brp~dCQSt progra,nming is must-have oontenl, and as the CommIssion reco~.ized in i!.'!

~{X)7 S'l7/sel Order, "a competitive MVPD's lack of access to popnlar non-RSN "erworks wonld

uot have a malerilllly differenl inrpuct on the MVPD's subscribel'ship tMll would 1111'k of acres:;

tp an RSt{" The best way for the Commi~sion to pre~erve oompetition from Comcasl's

n.,.dilional MVPD rivals and from JIlL'lCerIl OTT providers j~ to ensurc thai non-ComellSl

nu,IOTliers lillve ac=~ 10 NBCU's mu~t-have coment Comeasl has proven routinely lhal the

nL'n-di~emnination provi,ions in the Cable Acl are gomeable. CorneaS! will not efficienlly price

N.\V\GANT ECONO\i1CS
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its affiliated, musl-have cOJltellL-lhat is, pnce the COlllelll a~ if it were an independent

nelwork-unlil it is c:l:poscd 10 thc possibility lhal a Comcasl subscriber may opt out of a

network from Comcagl's digital lier at a rebale equal 10 the whoJellale price. Similnly, OTT

providers willilol gel lheir legs under them unlil Comcast is barred from requiring authentication

to acces~ Fanmsl Xlinily TV or its olher mu~t_have online progrmmuing.

• • •

I declare under penalty of perjury lhat, io the besl of my knowledge and beliel; the furegoiug is
lnIc and correct. Executed on Augusll9, 2010.

1J:~;::o

N.~I'IGANT &;oNO~jjC~
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lNTRODU(;TlON

. 3~

I. OJun.e1 for ComrmmicatiollS Warker>; of America (CWA) ha~ ~"ked me to reply

to the economio arguments in OJmc8S['S lll'lpons~ 10 petitions to denyl IlIld in lhe reply report of

Dn!. I3r1IeI and Ka[z.l Como;;a,;t and il~ economists wonld like to turn this proceeding inlO J

Idereudnm Oil vertical intCWJli(l1l 10 the cnble illdusrry.l Tu deflecl slterl[ion from the relevanl

I. Come",1 Oppo'idoo 10 Pelili_ 10 Deny 000 Ro.."Pon,e \0 Common". July 11, laW (here;,'ofier
Opposition].

2. M..-k 1"".1 &: Mid••~[ L KaIZ, Economic A.noly.i. ~f L,e Propo,ed COIn"'SI NlICU-GE Tr.n<teliolL Jul,'
2 I. 2010 [hcreinafio, }:q~l.",,,1Reply].

3, /d. 1 9 I"Th" ~""...". concludes lIlar. in rht va'l JnIljoril1 of =....,. cII. pro-oornpe!itive en"" or
inlemalm.tion <k>m;mue ""d thus verIic.I inlegrarion enhances welrore") The phrox "double lIUlIginalizati<>n," Iho
o!i03in.tioQ ~r whioh i, purportedly driv"'ll lh,i, flI<l'ger, appeor. al 1...1 13 tun« in ilte Isra.l·K.aLz Roply. N. ~ ~.

lO.l~, n, 43, 61, 62, 63, 66, 76. n. 79. 1~9. Cili"lllho NFL·DirecTV .""I...ivedcaJ fur o"t·of·Q,arkel '08"1",
st.,~n, S,me,. Comeasr's e<:ononUslS also "'W-'" incorrectly lhal "the d""iBion uf wI1~lh.r or nol to ""le, ,nlo an
e,rlo,j". =oll\ilomenl i, unrelale410 ",bolw", MVPD is venicaUy ID"groted with OIl\: OT more networks." fd, 1
J2 (o",ph..;, .dded). It is more diffioulllO ind\lce on upslream ,oppli., 10 refuse 10 deal wilh a downs"""" rival by

NA\'lGANT E«JN()~tlCS
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inquiry-namely, whether C~mcast would anticompetilively maintain its significant,

Jowo.rre~m m.rltet power "fler ~bl1lining NBCU's must-have-progratllming propertie.-----

Comcasl's economis~ present empirical models showing how the typical vertieally integrat.ed

finn beh~ve, vis-a-vi, rival UlullichUlUlel vidoo programming distributers (MVPDs)_ COnK6st

offer~ the Commission a cozy blanket tbnt pUlJ""rt. \0 show, 61ll0ng other thints, that pnor

integration of broadcast networks Wi~l regional ~P(lrt9 lletwork~ (RSN~) gcner&1ly did no! affi:cl

price~ and lhar vertically imegra1ed c~ble operators ll5u.lly ;ue no 1= likely 10 C&1j' illdq,,~nd<:ru

networks than non-vertic~lly-int.egra!ed cable operalOI1l.' BUI this inqniry is not about ""mcal

inlegr~lion in the abstract. Rather, the inqniry oon<:em~ lhe JiJlely conduct of .ll. recidivi~t

discriminalor wilil ~ignificanl downstreUlll madi:et power ""ho ;& obtaining the d;~trihnIiOll right~

lD musl-rulVe programming. A6 I explain in Part I of my reply report, the mo~t relevallt history to

this case i. Comcast'~ prior discriminalDry conduct j~ Ph:ihulelphie-refusiog to !upply an

alfJIialed RSN to ail direct broadca..l 51It.ellit.e (DBS) pn>vider!l--ll.lld in Crucago------seekiog B

penally price for an affiliated RSN !hal exceeds lhe independent monopoly price. Philadelphia

an.d Crucago are two nften markets implicated ill the lnsbllt merger.

2. Comc:!sl daill1~ i~ pa~t misconduct provides zero prcdiclive power regarding the

C(lmpany'~ likely behaviQ'r in Philadelphia and Chicago after bnying NBCU's owned-and-

operated (0&0) broed<;:;lst affili:l(~_ c,::rmC<ls,'s rationalizalion brings lD mind n repeat offender

seizing on some idio~Yllcr:lsy of his reu:nt crime spree: remove tlull pecnliariTy from lhe

c;relJlTlstancQ ("1 have <l w""k.nes< for "slmGlI cookies/a full mooniblotJde~"), and lhe incentives

10 m;~behavc ~uJ'poscdly vanish. Trus! us, Comeast implore.: Regio~al 'pons is a uniqne type of

<o"lr~r.1. '-"c",<.1 ir"og"'loon .110,",,' ro, Ii.. ""''''111.,0 mlemaJir.Brion of Ih. up'lream profit, aoo to,"", by the
d,H'''''''''''''' Jim>.",d;1 p","""" "'11m dofu'Lon or "_,,go,;al;on by the u!'"lream 'upplier.

4. /d..,9S_ID:l
5 M,,rIIlJ-11.
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mu;t·h~ve programming By arguing that Comcast's denying nv.l MVrD~ &;Cesa to a local

NBC ~mIIJ\c would nOl ,<'.<:Iuce the rivals' market share by even 11.)) pen:cnt-the trivial

defi."<:U"n nellded to sati.lfy the Corruni&:lion' ~ forecl08W1l model ~''',..ord;ng t" C"mCSM 's origiDllI

cakulalion-C",ncast challenge:; the FCC's designating broadcJ'! pmgramm;ng as must.h:Jvc.

However, that RSNs ronstinae one category of Itlust-h~ve programming while local broadc!l51

ne!worh ronstitute EUlother is a dis1inclioll witholll a dill<:rence, We already know the outcome

oflhis experiment.

3. The same monopoly·mainlenanoe s\OfY applies to Comcast'a lying of acce," 10

online content ElJl(] FEUlca.,t Xfinity TV 10 jt~ digital cable telolvision service, except Ihat the tying

exo;ludes nol lraditional MVPDs but rather nascent over-lhe-lOp (OTT) p{ovidet1l, By O:Jrn<;ul's

including its Inlernet rontent ponfolio nl a zero imputed price in its digital cable televiSIon offer

and bv limiting acc"'iS to lt~ online portal to Corncast cable television ~nbscribers, the company

en8ures IIl.l oonswnern wtll not be willing to p.y a positive price (or OTT serviue. B~CB~ lht:se

alternative online poria). wOlild not inclnde Hulu's contenL local NBC bmadca"t progranvning,

EUld Comcast'~ RSN pmgramming. consumers w(JUld perceive OTT servioe as inferior to Fanc~!

Xfinity TV. To defend this EUllieampetitive ~lralegy, Comca~l e.nd ils economists once agllin

argue that brot>dcasl-n~twork prugramming--nere In tne furm of Hnln and NBC.com--do not

coJ1~litule must-have inputs in the internel Splice. Mun:<lver, ihey argue withoDl a ~hred of

olvidence Iha! online video EUld trt>diti"n~l ,able lele"i~iul1 ;,ecvic.:s are and furever will be
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complements· (and not substitute.) .0 thai they can ju.tify COlm<lS('S tie-m wilh efficLency

rationales. A~ I (JeIl10m,roW iLL Pert II. none o[the,e B'W"menl. i. convincing,'

4. Finally, Comco.t', eo:.Jnomi.t, filii t<J oddT"'" any of the merger-spe<:if]c remedie~

1 proro~ed in my originol r~p<:"l. In Part JJI, 1 r~~lew the m,,~t imporliml nx(lnunClldalion~.

including alk.wing ('om,,,51 G:ll>J~ l..levis,o" cu.llllllCl' to "1'1 flU! "I" " C(lmc~~l-effiJialcd

network at the wholes"'e price of thol neT""Jrk set by OJmcll3t. ~nd 10 opt oul of Comea<!'"

online portal at the slUlidalorle relail pri e.e--<lssuming "f cour$C Ib~1 ('corneas! i9 oomp~JJed to r;ell

acees' 10 ils online portal to all oomUll on a Irtandalone b~8j~_ The C<Jmmiuion ~houJd elth.,,-

deny [he transfer of !L'lsets or so condition jl" 3pproval !(I pre"llnl ComcB$t" further

anlicompetitive discrimination lest MVPD competition :ouffo::r.

6. Co"",asl', =nami.., admit in pa..;"g lhal '1i]t is, of oOLl[;ge, ",,"'ble thal online di.tribel"" o!fmng
=vic,," thai (at I_t partially) 8u/)<JiJme for \r.Idi~ON!l MVPo. will elM'lle m the lo"~", tmll." {Ii. , 190
(empha,is added). Pre..<umably, "'e will aU be dead by IheJI,

7, n bean; noting thaI ColllC86l'S econnori'''' commit .........1other errot"O ~,.t ",e uorelated 10 th<- J_ "'pitl
fo"'ciooure of MVPD rivals and OTT rivals---<:overed here. For """",pie, they mistakenly ciairo lII.t C."mnOi "j,
.ctually more likely !ban other MVPDs to corry uniotegtared ne!wockl; operating io the same g.oe.rol progr->mmiJq;
C'legories '"" Comcasl's OWll o<:tworlc;, IIi. 31 7 (empllasi. in original), Selting aside lhe lact ComcaBI h.u boom the
large!. ofdi..riInioalJ>ry carri.ge compi.mt, by, among other1;, MASN, Temll' Channel, om! NFL "0<""'\----111 of
whom rompete in the oaroe general cotegory of. Co""""t nelwork-arul selling aside the bwtarll di'crio"""tioo
agtlin" ri".I. sp0"" netwo'ks e;xhibited in Comeas!'s eb.nnellmeup in Washington, D.C" the empirical "",Iy,i,
offered by Comeas!'s eoonomiSls to support Ibi' hypothesis is falally flawed, COlllOaSl'S economists me",,,,,,
oarriage not by the tier on whieb an indeJlCIl'i"ut sports networl< is carried (often 00 the 5jlrnt. tier), but inS1ead by
~Ibe perce.1 ofComcast ,obsoribers [that] Ofe aotually served by beadends that carry" the network. /d. 1145 n. 197.
If T<=Ii, Chnnne! .,ere ""mOO 00 " tie, peoelMed by {{.l) r""'''''' of Com""st'. sobocribe.., "'~ da'"
misleadingly imply, then Termis Ch.nnel likely woold not have l!lWlch<:d a plllgtam_carriage complaint against
CO""'"",. fd. AldlOUgh i' is difficuJ' to "'U from their description, to Ihe ",,<ent that Comeast's eoooomisis included
mom_and-pop c.ble operator.; in their control group, !heu the relatiye carriage propensilies oVnon--CumcaSl sports
aod womeo', nelworkl;~ rq>orted in Table VIA. ""' me.oingless. The proper colllpSIison is with Comeast's IOfgest
in-region riva\!;: DirecTV, Di!b Network, .nd Verizou. Finally, Comoasl inclwk:l 'everal COUlo..t_alfilia<ed sporu
netwooo in its sample of"nQll-Comcasl "1'0,," and women '. ne!works,~ including MLB, NBA. and NUL See noles
below Table VIA at 123. For lhese rea,ons, thei' results purporting to show that COIllO.'llo" e greolee propensity to
oarry unaffili.tod .ports and women'. nctwod:s than it, MVPD rival! are oompletely unreliable.

Moreover. Comcast', economisl' rely heavily 00 a legal argument conoeming tbe fidudary duties owed 10 Gf
by lhe joint venflltl:. They speak of "duties being violated if directors and officers made business deoiaiOJ1$ that
inleutionally sacrifioed joint venture p,ofits in order to inorease COInCO,t's MVPD profit," Iii. al 29. Bul <hey are
quick 10 point out thot these dUlies are effective only "(.)_long a. GE has 00 ownersloip inte....1in NECU," which
wouid disappear if GE eKerd..s it> oplion 10 seil ih remaining ,nt"""l in the jOint venture in Ihtee-.nd...,,,,,-baJ[
ye= Iii. at 12. As eoonomists, Ihey bave no bnsio",' opining that the ~fidnci.ry duly lerms orlbe coolraOt soould
be "'keo oeriously and allao<: valnc." [d, at ~ 27. They should leave the lawyering to Comc.srs car.b'" attorneys.

NAV1G,~NT F..c::ONO~lIC'
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I. COMCA.'iT'S LIKELY DENIAL OF ACCESS TO OR EXCESSIVE PRICING OF NBCU's weAL

BROADCA.'iT AFflLlATES

5. TIle ("(llnmis,ion's 21)1)7 review of the pr()gr~ln-acce~~ rule, explained thai

Corneas!'. wHhholding affiliated RSN programming from DBS pro.-iJ~:i ·'bad a material

adverne impad On wrnpetHil'n" '" Pttil~delphia and lhal withholding ·'popular non-RSN

lI&work.<!" would ~imilarJ)' supprC'85 c<>mpel.((ion:

We find thai acce.. (" lhi. n"o-.oostitulllble ProgrQJIltrlillfl is """""'M)' (or competition in
the video dislribul;"" mink" ,<> ",tullin vi~bl•. An MVPD's ~biticy [0 ~"mpete wIll "'"
.\igniIiCllJ1l1y banned if I!l-oied .cc~.. 10 p"'V"l'" ",,(1;<:.111.,. integr>ltw progmmnring for
which 110 good subotitute nisI!;, Becauoe tha ~cl...i"", comu~l prohibition ~ppJicable 10
satelliie-<Jelivered "rogramming has be<'lI in df.." .ince 1992, Wi:. de not h~ve specific
empirical Mdeooe of rbe impacl of withholding or saleUit.·dcliv=d programming.
However, fur vo:rti~oJly inlegralt<l prog,>mming mal ;1 deli"",,<>:) le:rreoUially end
Ulen:fore beyond ilIlI.oope of S<:clirm ~28(e)(2)(D), there is m",tUI] evidence thaI ""ble
Opautnlll MVO: wi~ld lhi. prognmming from compelitnlll .nd, in Lwo ~"'laJ)Ce! _ in
5"" Diego and Philadelphia _lheN is emJlir1MI e";dMc,, Uta! .l~ch "';rJ.haldi"2. has had a
fNltt!riaJ adl'BTl1I' i"'lJfJ"llm COMpen'l1on in the vidoo diJlrib~lion "",riel, In .he Melphia
Order, lhe C"mnri.liion conduered an amly.is which concluded ilIlIl lad: Of ace",. io
RSN pmgmnuning tan dttJ1Wle an MVPD'8 nwUI aJ>are oignifieanlly b""au", I la'lle
number of eon8= will.refuse 10 purchaoe Ihe MVPD's service end will illll.e3d elO£I
10 purcha.., .erYice from !he ""-hie apl!lrlllot thai offen the RSN. The anal)'"i, ""',oIuded
w.ol, withoul a=_ 10 Ibe ""ble--affilialed RSN in Philadelphia, lhe perccnlBlle of
lele\'i~jon hou.eholda !hat lubsoribe to DBS BCrviee in Philadelphia it; 40 perreI'l belO"'l
..ha. would Olh,<:rwise be e.xp=ed. In San Diego, 1M anal)'l'is concluded thai lack of•.,,=. lo the cable-affilialed RSN re<Ul.l, in a 33 P"'=I reduction in lhe househoJdlo
sllbocribing 10 DBS service. We also beli""" Ihal a competiti.". MVPD 's laL* alaccess 10
J'llp~lar nat>-RSN netw()rb would nQI ha.". a mau:rially differenl impaci on rhe MYPD's
n.bseriber-ship than wauld lack ora.xess to an RSN.!

Indtt<l, the Commiasion.iOOllls to have anlicipated precj~ely this merger: A rival MVPD'~ Jeck

of acc",,~ to popular non-RSN networb such ~ local broadcasi networks would nOt have a

materially differenl impact on !he MVPD's subscribernhip than would lack of aCCeSii 10 all RSN.

~ I. I~e Malter oj J"pleollenlal;an q( the Cable TeI.,is;an Can""",,,,' PI'O'«ctian and C_~U,;an Ar' r>f
I~()!. S"~'.'I ajExel...;"" CanTracl Prol'is;OI!$, Rw;ew aj1he Co",,,,iuion '$ Progra", Acce,'," Rules and llam,,,,,li,,,,,
4 PnJg",,,,"'ing Tying AlTang"",enls, ME DI<I, Nas, 01-29, 01-198, Repon MId O,dOl ond Fur1her Not;"" or
P,,,,,a«d RuJ<making, 22 FCC Red 17791 'II 39 (2007) [~in.fl", 2007 s",/Jel Order] (enlphasi, added).
Como...'" eco.o,nj,lti ocknowledge ,I,e FCC's finding u'a! DBS peIlCttalion ill Philadelphi. ",mid be 40 P""""'
i,,"'trcr bul for Comea,,'s =lnoion.ry «md"c~ bu, lh<y inunNi.le!y dismi,,! it. relevance heIe. Israei-X"" R,pl,>,
'II ;,~. 11,ey lo,,, take i"""e with lbe FcC'. """dn,ion lb", such foredo,ure "has "00 a mal.rial"dYe",e imp.<[~"

""mpe'i';"" in the video di,tribUlion ,,,,,,ke'," /d. '1129 (ar~uin~ tha' Con,e••t's refusal to snpply Com""." SpomNe,
Philadelpbi" '0 DBS pUlviden; "doe:; nol l><':CeO...nly rep=ent M1immpelitivc foreel",,,,,e. ").
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NOl surprisingly, Comeasl and ils ecvnomi~l. go 10 gre.>ll l~\'gth~ to poruay local broadcasl

n~twol'ks as b~ing nol ne:lTly a, import',"l a~ RSN~

A. Comcast Alleges that it9 History of Reltrletlng Access If> Amliated Sports
Programming In Chicago Bnd in J'hiladeJphia Provides No Inligbl to Comusl's
Likely Behavior Here

6. In their original eoonomic report, Drs. 1&",,1 and Katz estimated the critical

departure shares9 at which ComCll'! would have an incenlive to deny access to an NBC local

broadcast af!lIiate.w They estimated that the critical departure .haJ;es under the "pemllmellt

foredosure" ~iLnulelinn for the DMAs of Chicago, Harttoro and New Haven, Miami-Ft.

Laud=lule, PhilAdelphia, Ssn FrMlcisco-Oakland-San Jose, !IllIi W""hinglon-HBgerstown alleasl

ronge(! from ([.1) p"'Ler\lage poinl, ill Philadelphia to ((.1) percentage points in Hartford

IDld New Ha"'l[l. LI Given the su.1J.<lIMIliul distance belween tho.se estimates and the Commission's

estimate.. of J3-t<>-40-perc.e.ntage-point los~ of !Darket share after ComCll.'l~ denied RSN

pfCIgr1lmming to DBS pmlJ\d=. Comcasl nee(!ed to identify an allemal;ve source ofdu!a with

,"'hich In csh:ulate the actual departure share/; here.lu their reply report, Corneas!'. et£onomi~1s

radically revised their estimates of lh~ critical departure shares npwanls; in light of "recelll

marketplace developments" de~cribed below, non-CornC8..~tcustorn= WQuld uow h:lve to def':'·l

at roughly (~il the rate originally estimated hy Corneas/'s C<>;Inomirt> to make

ComCll.'lt's restricting contenl =5 prufitable------conveT1ienlJy l",.g.e l:Il<lUglilo w;to"lsnd lho: k.ind

ofshare shifu that oc<:urred when rivals were deuied aeecs" lp RSN prognmJ/uing."

9, Criric.l departure ,I ..," I. the least percentage-reint chang. ;0 ",...k.l ,hore of f01ed<><ed nv.l•• lie, th.ir
m"lOrne" defed (0 Come",( ,ullieienl to =Ire the anticompe(ilive be""'''lD' c.u"ng cuW>mets 10 ,wilch prof".bk
.'>£.e Decwrali"" of Hal ), Sillller In rhe Maller of ApplicaW>ns for Con,eol I/> l'ran,fe, Liceme G=ral Electric
Company to Cornea,l C0'P<mIlilDL ~] SS [lrereinaflcr Singer Report].

10. Mark ]".e1 & MUohoel L Ka", Application of lhe Commi,,;~o Slaff Mod.1 of V<:I'I;ool Foreolosure 10 lbe
Proposed COIJlOast-NBCU TraDSaclion, Feb, 26, 201 0, at 46 (Table 2) 11Irr<in,f1cr hmel-Kolz BroodcaSI R"JX'YII

j L !d.
12, lscuel-Km. Reply,' 9,

N.\YJG.i.NT ECI)NOM1C;
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l. Like regional ~porl~ prognmming. lo~al broadu~t programming ill II mu~l

have input

7. The Commi,~iol\ nu~ ro;;Qgnizoo tbR( h;:.lll bro8<1~J~l programming is rnu>it-tlBve

progranuninll. 'J The fCC tUUM "~ub~lll!lti~l evidence in the teoord that a temporary withdniwal

elf regi[lIlal Sf"Jrts prl'gramrnin[; Ilell.'orh 'md lora! broadrrnl IdC>';~ip" ~mtion ~;gnal~ would

can"e a significlI!ll numbcr (If cusl(lm= 1('1 ~hifl from their ~urrelll MVPD:' 14 implying th., loc.l

broadcasl programming i~ "nolher m",~I_h"..e inpuL II "bo fOllnd th"1 l(l~.ll broadcasl stati(ln

progmrnming is ~highly valued by cOllswners. and entry inlD Ihe broadcm ~I"tiou market i~

difficult.""

8. That RSNs may "rely on Ihe inleust' !(lYl'lly of " relatively ~mall subset (If

COnSumers (ill a given DMA) 10 particular :;ports team~" whilc broadcasl nerworh '7ely Oil

IllTge-scalc distribution 10 a broad I'IIIIge of vicwero:,16 as C(lmCllsl points out. does nOl

meaningfully dislingui~h RSN~ from local broadnast network~ fur the forenJo~nre allll!'flli~. That

few funner Oi.b Nelwol'k cu..wmers switched to Comai!t after temporarily losing .cces~ to •

broadcast network: that had always been available ('In DirecTV dot'll n('ll mean that few rorrner

Dish Network Cll';tomers would swilcb to Comast after permanently losing access to a bro,)(J<;;lst

ne\work that had always been available ()(l DirecTV. Indeed, the effecl~ of the permanent loss of

RSN progrwnming au DBS~' market sbare~ telb us mueh more aboul consumer behavi('lr than

lhe effects of lhe lemporary los. ofbro"dcai!t networks.

13. In lhe Maller ofa""""a[ Mowrs Corporation and Hughes El""rronic COrparoti01l, T/'OJl-'!ferars, an<! TIre
News CarparoriM Limi1<>d, Trrm!ff"'ee. far Authority ro Tmnsfer Comml, Mil DkI. No. 03-124. MeOlo'8JIdum
Opinion .nd Order, ~ 60 (reI. JEIIl. 14,2004).

14. Id., B7 (emphasis added),
15 Id.~201.

16. Opposition a, l38.

N.\ \'IGANl' ECOl'W,\UCo
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9. The Commission should rely On mOre than jusl lhe market share or viewership

share of cont",,[ 10 determine whether it is must-have, d"'pile the assertiOIlS of Colllcast17 and ils

economisl,.18 The only meaningful definition of must-have C(lolenl is thai, withoul it,

competilo!1l could not constrain prk",s of lhose firms thai do have il. To see why, suppose

Corneasl owns the only RSN ill a given DMA. E..'<timating that Comca~l has 100 percent of lhe

market for regional sporn adds no information to the ClJmpetilion inquiry. Likewi~e, if NBC is

olle of fuur local hroadC3$l aelwmi<.., in a given DMA, bol it perfurm~ poorly in a given year,

measuring NBC's viewerBhip share !lllIong local broadcast nelworh in that year is similarly

meaningless; nOr i~ it meaningful 10 claim that NBC's share of the purported m!lIlet fOT local

broadcasl pmgnlJIlming is one quarter. The FCC has correctly avoided this bean countiug by

del!ignating re.rtIin types of progr1llJlIJlffig as must-have. RSN6 did 1101 allain Iheir mUlll-h:lve

~talllS becau~e Ille telecasls of the Philadelphia Philliell, Flyers, and 76ers domin:rted the prime-

time I1IUng!; in the Philadelphia DMA. NOlletheless, Dish NIItwotk's and DirecTV'~ lad of

access to those games resulted ill l:edIlCed market shares (relative to a world in which tb DBS

providers could have aired lhose games), and has significantly impaired lheir ability to restrnill

Comca.>t's prices Ihere, 19 Similarly, lad of aCCeSs to a local broedcasllle!work would impair the

ability ofComcasl's rival to compete effectively.

10. C(lmc;;sl and;1.'; emllo/Ilist fuillo appreciale Ihe critical linkage between Ii mUlll-

have inpul and exclusivity. Not all exclusive content deals are anticompetitlve, The two critical

aspects that make certaill exclnsive arrangemenl. problematic are whether Ihe content al issue iii

17. Oppos;Iw".1 181 (noling !hal "lite joinl venlure woold .""o1lnl for'only lJ.7 peteenl or IliIlional bmadcasl
ond booic cable !.elm,jon viewing, and only 12,8 percent ofboBic cable lelevisioo viewin~.").

18. Israel_KDn Reply 1 216 ("We oontinue 10 i>e~",,, thai vie....,;;Iup ,hw.. provide a reasonable boB;. on
which to ...,nss of tho ",Ialive imporum:" ofNBCU', cOD"'nt.").

19. 1007 Sult$el Order, ~ 39, See a/sa Redacted Lener from D.vid Ie Mo,kowiI3, E~ecurive Vice Presidenl
and General COIlnsel, E<hoStar SateUilt> LL.C, to MarI'ne H. DortclL Secrela'Y, FCC, ME Dkt. No, 05-192 (f1M
Jon. 25, 2005) (oiling an eoonomolIio study of lhe price <frecl, by Robert Willig and Jonathan Orszag)

N"I'lG.\NT EcONOMICS
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musl-have Bud whether the dislribulor wilh "",elusive acce~s p0,;.sesses dOwllstrewn murkel

power. For example., Corneas! mislakenly con~iders its exc]uiiive con!ract tor regional sports

programmillg-a must-have iuput controlled by u dowru;lream monopolisl---lo be competitively

equivulell! to Direc1V'~ exelus.ive contract fur out-of-market regular-season football gam&:-~

non-mu~t-huveinpUl controlled by a firm thaI lacks markct power.LO Comcasl would have the

Commission believe lhut an MVPD in Chicago needs access to Atlanta Falcoru; ew-ly-seEISOn

games (critical !ale-llealiOll gwnes lIl"e ge:llerully uvailable outside Sunday Ticket) to compete

effectively for MVPD custortlen; in Chicago.21 In COnlra~l, MVPD rivals seelring 10 compete

agaiIL8t Olmca~t in Chieugo IICUlEilly require access to the Cubs, While Sox, Blackhawks, and

Bulls-local IDu5t-heve conl<:nt lhat Corneasl control>. This explain~ why COlneasl bas been able

10 impose exlnlordillury price inGl"ClISes in Qlicago since it took: control of lhose B5sctB.2" The

same price effectS would likely occur if Olmcast were to control a local broadcasl affiliate there.

2. The compeUUve circumutllnces tblll Indu.ced Comust's exclu~loullryconduct
in Philadelphia Hnd Chicago are the same or worse

11. Jrresp""ijve of the CQutMt heing "cqnired, " critiClll inpnl in the Commission'a

foreclosure calculus is Olmcast's local market share. It aerves aa a coIL8ervative proxy for lhe

likelihood tll"l u non-Comeasl cu.'<tomerwonld return to COln"",1 co"di!;ona{ on leavi"g her

20. Opp(»;;tioll at 136 ("LiJ<.,w;,", ComCII.1 i. on Jl:Cord ..ying that il will make Conoe;;" Sport;;Ne~

Philadelphia available lO all conoPeUlcn '.. ,oon .. D;",cTV ",linquiBl>e[.] il. exclu,ive ace.., to NFL SUIld.y
Tiob:t,' indicoring th.l Comca,\'. o""",U "bj..."1i.... J(l bat!lllin with D;",cTV in suppan or a,. oultOme Ib.l would
inc"","" overall .coco. 10"porI> oonll:ul,j.

21. To !llluge Ibe ;mpm1lln"" (!IIok lh<reol) of Sunday TicJrct 10 D;",cTV, noll: thaI "l'PlOxim8tely 2 mm;.,. of
D;rt<TV's 18 lllilli"" subscribe" (II pen>erR) pu",b.ase Sunday Tickel. See Di,eeTV'. NFL Sunday TlcJrct HD
Prelnium Qu..,ioned, o>'<lUt>h;e of htlpJlwww.tele.i.ionbro.d<o.Sl.com/articl¥i78.4.Ar. on a'ide, Drs. l"",e1", oorl
Kal'" "'llUIllOnl thai COIn"." glaIld. Toady 10 licen'" CSN Philaddpm. 10 Dirk Ne'work lIB ""on as P;"cTV
relinquishe, i'" eKclusive conlracl witb the NFL is exlraonli",,'Y. Israel_Katz Reply, ~ 29. 111;' ""und;; like a "'ns<ll.
de!t)llIld«J (or a h""",ge.

22. In ibe M._ of AppiiCIIliom of Adelpbia C<JmmWlica~<IIl> Corpor.~on, Comoa'i Corporalion, ""d T;'lle
W.mor C.ble Inc., for AUlhorily 10 A,sign and/or Tl1!IlSr", Conwl of V.rilm, Uoeuses, MB Do<,kel No. 05-192,
Commen" ofDirt<TV, 100., July 21, 2005 al20·21 (noling thal in lUlle 2006, Cmne.,! demand"" th.l Di"",TV p.y
a rale lOr CSN·Chicago Ib.l ....S roughly 100 percenT m",e than whal DirecTV had been p;;ylng fSN Chicago for
Ihe ,ome oont'nl).

N-\ I'IG.\.NT ECON(JMlCS
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wrre"r pr"vidrr dll~ 1<1 lad, tJl"ccen I" Ihe wilhheld conrenl?J COlllcast'~ local share in six of

len DMA:3 is SUfrLcielllly large-111m i.<, galer than 39 percenl-to make foreclosure plufibble

wilh trivial departure rate/;, a5 Comc"",l'5 eWn ecollemists admit.

12. When COJTlcasl's economi~ts criticized my repert, they pointed onl that my

market share e~ljmat.,,; based on SNL Kagan failed TO include subscribers ef the very .mallest

MVPDs.24 Table I repmdnces and updale~ the, table timn my wiginal report,l by including those

small MVPDs.

TABLE I: COMCAST'S MARKET SHARE l>V DMA, SNLKAOAN

DMA Orign,al Tolal Origin.1 R.."j,.d T~lal ReviO"<l
MYFD CO"""",, MYFD Como..,\

Sub=be:t. Share Subo<.nb<ro S~

A~ Table I shows, inclnsion of lho.e minimal subscrib= does lIot chnn~ Comcasl'~ rnarlret

~ha", m "")' material way. Fo. e~ample, Coll.lC3Sl's 5hare ill Chicago declines. from 63.2 percenl

10 t>J6I'er"""l whenl oonsider all S1.lbs~Tibers.

13. Even so, whell I ~llal)'U'd Com=.t's econemisls' foreclo5Ufe analy~is, I relied on

their e~lim~tes uf OJmca:ll'~ lucal market shBl"es----and not On my own e.limat.,,;. By lheir own,

original c~kulation", the critieal foreclo.ure ,hare needed to induce Comeast to deny ae<O€o';s te

MVPD rivl.l~ in these six DMAB is Je~s than ({.l) percen!. If denial of accea~ t\) a local NBC

affiliule W<.luld nol gcnerule U ~ha", ~hift of ((.l) percentage poinl,-as Com~l'~ economi~ts

argue bgsed on e handful ofilTelevanl anecdotes-then a local NBC affiliate doe:; nol coru;l;lute

2~. Jexplain wby Com~,"', UIIln1 II\Ilrkct .bare provide, a ""n,erv.\ive e,tima'" below.
24. Jsrael-Karz Reply, ~ 23 CH"","ver, in u,i"g obi, ,om"", Dr. Singor mistakeniy omiUcd the ,ubocnbe:t.

accounted fur by lite ·Olbe. c.ble' group.").
25. Silwer Report., table 6.

N.'YI".'I"T ECONOMIC\
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Inusl-h"v~ prngrmumng. Slated differently, Comcast and its economisl~ are efTectivdy

challejlgl!l~ lh~ Comnll~sion 's c1as~iiicationof broadcast pmbfomming a~ mU~I-have_

14 Mo(oover, Corncasl has already weakened oonlpeliti"n m Philadelphia and in

Chi,'ago, lhe latter via il~ excessive pricing ofCSN-Chkago. To the n.ten( thst the pass-through

rate t~ c1~.e In 100 p~rcent--8 relI60llllbie assumption given Di,,,,,TV'. lind Dish Network's lack

of marl.:et POWer-COInca.t's major rivals have already rai.ed their subscription price.

~igniiicantlyrelative to a wOIld in whicll an ind",pelldenl network owned the RSN. If ComcWlI

rm6es the price of the local NBC affiliate, Cmnc:lst"~ rivsls would have to raise (heir subscription

prices once more, (hereby allowing COInc~~t to n1i~e ils snbscription pri",,"_ The conditions thet

induced Comca~( (0 foreclo<~ rinls in Philadelphia and Chicago from regional ~pons

programming are identio:sJ 10 !he oondidons thaI will inform the me,ged firm's pricing aM

ac'Ce8~ deci~iOlls tp N8CU'. l",:al broadband affiliates "i,_a_"is its ri"al. in tho.e S!llne marlrel•.

lndee.d. by pr~v](lusly impairing competition in !ho,~ some mn"",t., th~ oompetitive

cirr;onns(lIncel; for anolh« price increo.~e may be even WOrl<e.

B. COInca8( Ind Its Ecpnomisls Fail to UndcMlland Upw Cmtlca81'~ Cnrrent MllJ"ket
Share Lik~lyUndeMltllte. the Diveni.oD Rotio

13. Becnll.e ofCprncast's clustering 6U1l.tegy, its msrk<:t ~lure likely undereslimates

(he probability lha( a 'lPr1-Cpm''llsl "u~tpmer departing after losing Comau;H,xclu,ive c<mtenl

selects Corncast a~ her pro"idl<T. ComclUt'~ ~C(Jnpmisls di~agree, a,guing that my "a&sertion j.

ooutmdicle.d by too daIS, which show thaI diversion (P Comcast is ~ubslautia\ly less than

[1TOjJortipnal.',l. Of oo~s~, the de!a (0 which Ihey refer cpme from a handful of anecdote,,; (hat

cannol inform lhe likely shar~ shift h....e; In <::IGh anecdote, only Olle DBS rival lemporarl/y lost

>u;ces~ (0 a local broadcdsl network, !her<oby allowing intra-DBS-provider sub~titulion. Should

26. Israll-X"" Reply, ~ 23. They ullim.lely oltow "for a d;vomoll "''' fr~rn D8S provjd.", In Comc.o<t <qual
W ll~ ~r,.·h.l wu"M be implied by proportion.l dive,-,ion b:ue<J on ",""i.1 ,h/lfO':' IJ., ]~.

N.\ \'IG.'LNT ECON,j~_llr:,
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Comca~! merge wilh NBCU withoul resllicl;oll. all rivul~ CQuld pfr1,,,,",,,,lIy lo~e ~"~~.l' 10 a

local broadcast network, thereby mooting subslillllion /Tom QUe Ccrmcast rival to anOlher. In

what follow~, I provide numerical examplcs thai show how Com,llSt's curren! ~hare.s likely

understHle the probahilily thai a departing Cll510m..-r ~dec!" Comea'l

1. U~e of current market shares does Dol congideo c.,mu.I', c"'l'euge of cable
hou,ehold~witbiu a DMA

16. Con~ider two competitive scenarios. In Scenario I, Comc~~! has 60 per""m '"

MVPD subscriber.; and pas~es 90 percell! of honsehold. in the DMA_ Thus, ComcllSl'~ market

share among lhe homcs lhal il actually passcs is lw" thirds (equal 10 0.610.9). rfComca~t refu.:;e.s

to liceru;e must-have programming to all MVPD rivals in lhe DMA, then the probabilily of a

non-Comca~t cuslomer departing after lo~ing Ccrmcast-excluaive content and :;witching to

Comeasl is 75 percent (equai to me ralio of noo--comC3l;t cmn:omer~ pa~5ed to non-Comca~t

,u.<lomers.17 or [0.4 - O.1.VOA). In this scenario, ComC3l;I's cwrent market share of60 percent

Wldt'.--el'limBte.s the actual probability cf 15 p.:n:e.I.lt.

17. In S"e.nario 2, Camc""! hu 60 percent of MVPD 3\Jbscribers bUl pa~scs only 60

percent of hou.<eholds hi the DMA. Thus, Comca~t'8 markel share among lhe homcs !hat it

actually pllS.CS ;S ] 00 petcenl (equal lo 0.6/0.6). If COIllc:Ist refuscs to licen~e must-have

progJ1lmming 10 ull MVPD riv~ls in the DMA, then the probability of a non"Com~1 customer

17. ).bllltmori.,..lIy, in tN., ,e.cliao I am accusing Comoa,,', <eanomiat> of fBiling 10 undenlland ""odilia",,]
probobo'lity. UI S "'Preseol the oet ofCom""st cuslomers, P !be sel of 110m", pa..~ ond n ,hi: se' of "'me, i.o lhc
DM". wt may inte.-pret these sols .. probabilily ""enl. S I:: P in !be rrobability 'pa"" n. The "" of h,,,n',,
deponing Dep after furedos= ofoll riVllls is the set of oon-Comoast oustomer" 0.- Dq! • n " s, .., Ibe I""lrobility
of departure is Il"(Dep) ~ P(Q) • P(S) ~ I - i"{S). The set of ho",,", defec'ing 10 G7rn<.>l Dc! i, the >el of ""D,
Cornea." cusloIllCfS whose homes are pa,.ed, OT De!~ P \ S, SO the probability of def"ctirlg i, PW./l = i"{P) - II'(S).
Clearly, Del I:: Dep SO I"(De! n Dep) = p(DefJ. From !be definilion of condjoo""J rrob.bility, a o~o-COmO<l'1

customer', probability of defecting to Cornea,! .fter depming. rival MVPD i,

p(D<1I Dep) =' P(DefnDep)
P(Dep)

P(P)-PlS)

1- P(S)

or the ,"'io of noo-Com,as( ,o",omers p,,-,sed 10 non-Como,"t ",,,;lOme,,.

NAl'tGANT ECONOMICS
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switching 1<) Comea~l condili<)nal On leaving her MVPD due to lack of a= l<) the withheld

contenl iii 0 percenl (equal to [0.4 - 0.4]10.4), None of the pot""tial cllstomer~ resides within

Comcosl' $ fomprint. In lhis scenario, Comcast's cUJrellt markel share of 60 percent provides all

up",.ard!y biased estimate of the relevant protwlbility (equal ~o 0 percent). More formal analysis

,hows lhal lhis kind of upward bia.'<iug only huppen.~ whell Comcast's market ,hare is cxactly

equal to the number of !lomes it passes.2a Bocall')e of the bias demonstrated here, a careful

application of the Commission's foreclosure model should consider COUlcast's share of homes

passed illlhe DMA-a teaturerwglect.ed by Corneast's economisls.

1. By consolidating Itil footpr1llt within the relevant DMAs, Comcart has
mcreued the probability o( dlvel1llon beyoud what Is Implied by its market
.har""

18. To the extenl thal.Scenario I more reasonably approximates the martet structure

in !he affecled DMAs than Scen&io 2, divC/:l;ion to Comcast among non-Comcasl customers

leaving another MVPD would be more ihIln proportional 10 Comca$l's cun:ent shares. Comca.,t

lw engaged in a series of acquisitions and swaps, including the acquisition and swaps with Time

W:nner involved in the Adelphia transaction, to consolidate a cluster of hoUle~ passed in the

DMA. Table 2 shows s!lares of ClIble hou.eholds passed by COU1C~1 fur each oflhe six DMAii in

which COmcast has a market share in excess of39 percent

2B. Using !be .arne aOlali"", flIOl OOlice: Com"",,,'" "'.(laomim """ B'(S) where rn.lhemalic. only ,iUllli/ieo the
lL'Ie of P(De/1 Dep), To see why I'(S) genernlly undenla,es P(DI>/I Dep), obse"'e llun I'(P);' peS), '" if PcP) >
P(S) 'nea P(Do/IDI>p) > P(S) and iCP(P) ~ P(S) Ihe" P(Do/1 Dop)'; P(S)_For.uppooe PcP) > P(S) hUI 'hal 1P'(De}
I De!') Z [Plf') - P(S)] I [I -II"(S)]'; P(S), nen P(P).:S: _[P(S)]2. which i. a ronlrodiction ,unce probabiH'i", are
nonnegali"". Al'emati""ly, if 1'f,P) z B'(S) 'nea P(lle/IlJq» = O. M Table 2 ,ho,..,;. Ihe I.lltr "'.nano eIlher i, ron
or doe> not occur.

N"VIG.\NT ECONOMICS
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TAlliS 2; COMCAST'S SHARE Of HOMES PASSED BY CABLE BY DMA

Coni"""
MWD
Share

45.3%

"< -~JJf~>--
39.1%

(3) ~ (2) I (I)

71.3%
. ;,-"~Iji,i,4'ik;,~

66.6%

,,,

1,711,608
1,5~8,221

1,068,941

Z,586;681
<,471,138

l.m;i12

I,ZZ0,327
1;375,000
712,321

1,130,810
2,138,899
2,164;883

H~J1"'" P,;SS<d Hom., P..,cd Q>meas( Shore
By"";,dl"" By Comc.,1 ofRo"",,, P.oocd

C.bk

'"

DMA

ChX:ago, IL
Pbiladelphia, PA
Sari jimneiSCQ.(JokJand.San
Jos'e,CA
WashiIIglOo. DC
Mi3iiii'Fort Lallderdak FL
Hllrtford, CT
Source: W.rrens, July 2010.

It i~ worth noting that in all bUllhe Miami DMA, allea.l one Com=<t ~~eDl failed to report iL\O

hom"" passed data to Warren's, thereby potentially un.denlaling CDmeast'. Iptal hpme:l~ In

lhe DMA. Impmtanlly, in four of the DMAs--ChiCllIlO. Philadelphia., San Francisoo, and

Mi!lIIli-tbe market ~tmctul'e (roughly 90 pereenl hom"" pa~sed by Cornea~l, 60 per~ent

Comeasl market share) is closely approximated by Scenario 1. Even in the two m~rkel~ where

Com=,t pa55"" only 66 md 71 percem of homu (Hartford and WWihinglon, ~ectively),

Cpml'll8t's market share likely unders!ate5the rd.....anl pmhahility (0' the Mme re:uQn, "" many

of the homell pas5cd by Cpmce~l in lho~e marln'l~ are not yet served by ComCll~ Aud "" I

demon_lrllled ab<>va, whan Corneasl pas~es nearly all homes in the DMA, the current markel

shares underslau- the prob~bijily at which a non-Corneas! C115lOmer would ,!;elect Comc.a.<t

rondilion~l en Ie.aVlnt: her MVPD due 10 lack of access to programming.l9 Intuitively, lhere i. no

chance lhal ~ defeclin~ ,""stome.- would s........il.clJ to Time Warner or ~ome other out-of-region

"able op"""lor. Comcast's economists failed to consider homes passed data in their foreclo.ure

arIilly~js.

29. U,ing (j.e ..me notation, lho 10",1 bi.,. 1I'(D..-/I Dep) -11'(5) ~ [(11'(5))) - 2t1"(5) + I'(P)) I [I - lI'(s)l n;<;

lineal'l)' •• (j.e number of homes paoocd 'L • "ll. Q[ I ,. [1 _P(Sl)
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3. CQffitUt'5 preferred aDe~dore. of diversion based on .bort-term losses Qf
broadtan .taOom by Disb NetwQrk are Dot informative

1<'1 As 1 explo.ined in my report, the original Katz-Israel study relied on lour recent

rClrl1n:ilTlission dispules invQlving Dish Network only. Because DirecTY (and other MYPDs) had

J"("~'~ 10 the brQ""ka.'1 netwurk during the~e di'putes, that Comcaiit'ii gains were millimal should

()()me as no surprise. Moreover, Ihree of those dispures lasted for between two and three days,

which is an unreasonably short period in which to expect customers to chWlge MYPDs and tbus

an nnreasonably shon period in which 10 m""sure the "actual departure share" were Corneast to

withhold NBCU's 0&0 affiliates from all riv.l MVPDs On a pennaneol b.1,;i~. Comca.n's

economists have yet to rebut the3e criticisms.

C. COln"ast'. Economists Reviled Their Critical Departun Rates, Purportedly In
Light of "Recent Marketplace Denlopmenls'"

00. In lheir original report, Comcasl's eonDom!!)!S estimaled critital departure rales

{ }} fur both ternpomry and pmnllDeIJt fureclosure stralllgi",. In their reply,

Ihe crili-cal departure rates fur tEmponry foreclo~ure stralelPC:S are adju.ted upward by a faclor of

ronghly {_} J and perrna.m.,ll fureclo.ure mategie,; aIT taken off the bble. Dn>. Israel and

Katl "frer three rol;pnales for lhis radical revision: Fir,f, lhey cice u new retransmissioD

ar:r=enl lx1weo:n DirecTY and NBCD, which purportedly e;<CLe:nd~ retran~miiiSioD rigblli :from

2012 to 20l6. lQ Se<:ond, they cite an empirical ana)Y5is pre~en!ed hy Dish Networt., whic.."-

purportedly "impl[ ies1that the diver:;ion rate to Corneas! was approximately zerO."JI lllird, they

argue thaI because the 10llgesl dispute between Comca~t and Dish Network (involvillg Fi$hC'l")

ln~led only si" months, nny analysis of the profimbiJity of pennanem fOTl'closure alr.leg;e:i

30 f5,~d-Ka" R'ply, ~ 15.
3!. !d~16
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woeld be infea~ibJe, a~ il woeld be impo~~ible (.(> c(\11\pare lhe critical departure rale to the actual

departere mle for a longer period. 32 N(lo", <:>1' 111~ ral;C'oaJes ,.> convincmg.

1. The..., is 00 basi. for ertiJD~ling a ue'" erit'juJ d1>parWre rale in IIgbt of tbe
NBCU-DirecTV retrau~m1II~lou agreement

2J. Comeasl and ils econ(lmjsl~ have nlll produced NBCU'_~ new retr.lIlsmissKln

agreemenl with Din:cTV. Without access \0 the precise term.!l, on" c.nnol be .are 1l1~{ NBCU's

new relrllllGlDission agreemenl with DirecTV prevents lhe merged firm from rai~illg price:; on

DirecTV or from requiring DirecTV '0 puroha~e Ies..er netw:orb a.' a eondition of getting the

best priee for NBCU's 100&0 aifiliates. For example, ifthe agreemenl fail~ 10 specify mles but

imlead co"l"i"" language ,hal the parties win "negoliate ill good faith," then nolhing wonid

prevenl CQ!De.ast from .>eeKing exhoorWlIllI'Y prices. Alternatively, if the agreement eontains a

lennination right by NBCll, then again nOlhing would prevellt Comeasl from seeking price

incre;ll;es. Or p...rh.o.ps lhe ugreemenlgranl!l DirecTV access to NBCU'~ must-have programming

<wuJi/irma! on DirecT\! paying inflnteo:l ratea for NBCU's lesser programming; if so, and if

DirecTV refuse~ ((0 eamply, then there is no assurance t:hal Dish Network's euslomers could

swi'eh '0 D;",.,1"\I In w.,cl! the withheld mnst_have progmmming. EveD if the agreement locks

down pnces for NBCU's 100:&1 0&0 affiliates throngh 2016, the faet (l1at NBCU rushed to

finalize an ugreemenl ill lhe middle of 2010 for mtes pertaining to 2012 Ormngh 2fJI6 suggesls

Ibat NBCU doe. nOI believe Ihat COInca.t can be tru~ted with future negoliations--in which O:&S~

lhe prospect of foredosme ofboth DBS rini. i~ slmpl", );icked fuur yean! illlOJ the fulure.

22. Finally, even if the agreement pres&rVC':I a disgrunlled DiSh Network ~ust(llller's

option 10 switch to DirecTV in seareh of lhe withheld eClJ1teul, 1t d(l~s "olhin!! to presene her

option of sWitching 10 Verizon FiOS or AT&T U-V=e \0 oblain a lri?le-play bundle

32. fd.~\7_

N.\\"lGANT EcOND~Il[;:;
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"",rllparable to Comcas!'s-a valuable "I'tion lhal co:>uld t>e degraded if Comcllsl wilhheld NBC

amliel"" from AT&T Or Veriwll. DBS rival, Me !IOmewhal impaired in the ability to cumpe1e

againsl cahle operators because of (heir lad:: of II viable broadband oplioo and certain cable

operalOrs' u~e of p"".lly pncing fur standalone cable modem service. J] Indeed, many an.a.lyt;ts

believe IDal, by virtue of FiGS's and U-V<ne's comparable lriplo;:-play offerin~, FiGS andll-

Ver~e pres""t the gl'<:lItest competitive reslnlinl On a cable Gperator', m::u:ket power in the

future. l4 Unforllumtely, no NBCU-DirecTV retransmission agreemenl can preserve that oplion

after the merger.

2, There is no bali. rl>r ...1im.liDg • new critical deparrau rate in light or the
Baual divenion nte uprri,,"ced by Comcllst around the Fisher-Dish
Network dispute

23. Thediverslon to Comca~t following Diab's dispute wilh Fi,her Broadclll;!;ng does

not pn>vt' that the prOJl!lrtional a.·..su1np!ion based on current market 6hareo is agg:re:<!livc, 8..

Comt&I's oconomi~tB assert. As ellplained above, Comca~t's ability to foreclose both DBS

OpfTllIO'" WQuld still be fuasible, and if IilJcces~ful, wl>uld preclude a departing Dish Network

~Mlomer from switching to DirecTV (and vice v~~) 10 o:>blain the wilftheld contenL Even if the

neW NBCLJ·Dil"tc"lV re!mlI:mJission agreemenl prevenlalthe merged enlily from raising prices

an NBCU'. G&G affiliate:! 10 DirecTV, nothing in thllt agro.'m~nt would prevenl CoIllCll~t from

3~. For ,,;..n,ple, C""'oo" chorv' • pen.lly price fu' cu,lDmero who = .. l<l purcba"" ."lBndolo",", cabl" modelll
oervio". See ('.0""",01 prodl'ol', ..-il."". at hdps:l/www.coo.ca.l.coml.hopibuyt"low2Ipmducl•.0..!.x(..Thi. lip<:Ci.ol
price [for broadband In''''''''') ;, f", O\J<IDmt:r1l whe currenlly subscribe 10 CO"""',, Cable or COlJ\C"'1 Dig;..1
Voice® ,e"";:""."),

34. se.J, e.g" Ion OlgeiBoo, el al., B~bllJl<l Technology, SNL K.gan, Mar. I~, lOD"." l~ ("T.bl.·, grip On
lhe video IIlllI'l<el furth.t !o<,,,,,,,.d in Ibe fuurtb quarter a, lekos, and 'f) a /« ,. "'''nl DDS. ronun""d 10 glab
morl<el share from lh< ino:umbedl<. A<cor<!mg 10 SNL Kagan 3nIllyois of lb ,or. U.S. 1.10" .nd DBS industri..
,i&"""l M on ""tim'led 515,000 .nd 199,000 nel new <ub'oriber8, rc"!'ootivtly, ...bile til< «hit 1~'1 668,000
<uslomo<> Ln lb. quarter.") (eIllphasio added); Anders Bylund, Comoasr', groW1~ ,low< '-' p'~.."r< £WIll FiOS, U·
v.~ ,,",chet. up, ARs TECHNlCA, Ool 25, 2001, """ilable al hIlp11.rslechni.... C<'o>'o(,JIv.1ou.mI20Q71IQloomca.....
growlh-,lows--as-p=·from-fi",-n-ven;e-taIcbe~up.ars("It 100'" like th, wumod ·triple-play' p.ckagmg bas
pi"~ed tJ1l),t of the low-hall>ling froi' .lre.dy. 0"" nip)•.p].". c~alom.r add> It""" R0V,---;)". ~.<h f<;Jr voice, d.'a,
and video """"ic"... La'l year, cable cornp.ni.. we... r.irlv "noh,n""ged in three-way offerings, bu'" Veri>.on .nd
AT&T roll OIlI hlgh--.peed ne"""rka cap.ble of 'Tt<~nling a full rouge of video """"ices into lho hornt, lb.l
m:>n~pQlj'lic advamag. is gelling 10'1,").

N"vIG.,m E(ON(l~lIU
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degr~di"g the qualily of lhe NBC signal ciIJTitd by DirocTV relative 10 lhe quality of the NBC

~ignal Cllniccl by Comca.lt. For example, If Com.::tl~t were to move national sporting event& from

NBC to an ~x"lusive Comeasl lnlemd polrW, lhen departing Dish Network custoUle~ who

valued lhal contc"t would nol,wilch lo DirecTV.

3. There is nu ba,i, Iu abanduu tbe per-maneut fUTrclt>8ure analysis because the
long.... t kn<lWB dl!lpnte between Dish Netwnrk and a luoadulh:r wu six
mon(h~

24. Comcasl has dug in its heels on CSN-PhiladeJphis fur the 101lg term, even vowing

10 challenge lhe FCC's recent orner endiog lhe terreslrial loopbole in court. Yd Comcast's

economis~. "'"gue that it i8 impoSsible tQ a'J~. the profitability of denying NBCU's 0&0

affiliates to rival MVPDs in Philadelphia (and in lhe other alfecltd DMAs) for perioo& longer

than six months-lhe longesllaoown cani"ge di~pnle involving Dish Networlc and a broadcasler.

Beuu!'t' ~rch and swilchmg are co~t1y, MVPD COllsumeI!l will not .earch fur allE:mative

MVPD~ IDllillhey are convinned lhllt lhe dispute is long-livtd. Hellce, COIllCllsl :lid not enjoy a

significant lift in snbscriber!; around lhe Dish Networlr-fi.her dispute. By ven.ically inlegrating

imo m,,~-have programming, Comca6t CIIn fundilmenl.l1)' chang<: lhe ou!=me of bargaining

wilh a rival distributor. A slandalOlle content owner, e.'en One thai owns must-have contenl,

uhimately mUSt sell a li""O-<e to a distributor to generate any inOJme. In contra!lt, COlIlCllsl do...

not need to sell its .ffili.;~d "er,;;",It;; it already bas a gua:rante.od. distributor-namely, itself.

And OnCe an afliliatoo nelwod; i~ ciIJTied widely On Comcasl'. sy~=, it is guaranlfICd

advertising revenue,;. Ac.:uniongly, (he lhreal from II slandalone network It) h(lld (lllt fur the long

lam l~ le~~ credible than lhe ~EUIle threal coming from" ComclIS\-.ffili.led Jlelwork. And the

1)<::\1 measw-e of the impact of long-ter", denial of a musl-have inpnl on DBS ,hare. is (he

Philadelphia (or San Diego) episode~ inVolving RSN. Alternatively, the Commi""ion conld

N.\I'LGAN·'· &:0N()~jIC$
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CQnsider the near doubling in DBS market ~hares around the lime that DBS operamrs obtained

,.
aCCe~" to local bro:ldcasl nelworks. '

II. COMCAST'S LIKELY FORECLOSUR[ OF OTT PROVIOEII.S

25. Myriad cable an81~sls and cable oper~\()" h~ve recognized the looming lhreal to

cable operalo~ posed by on providers. In respon~e 10 thai tluul, cable operalors, including

Comeast, have antioompeLilively tied aCCe.. lu <mline conlent l<l a cable !Olb~CriptiOll and the

purcha..e of their affilj~led online portal~ to their cable television ."",iee----for example, a

DirecTV subscriber with a Ve:riwn DSL connedion cannOl purchll'ie access to Comcasl.'s online

ponal Fenoasl Xfinity TV ~ Ie r.artt:'~ In !hie ~ecti()n, I explain wh}' Corneas!'s re~ponaes 10 the

anlicompetilive concern. rel.tiJ'g 10 compaitioo from on p!:lviders are not convincing.

A. ComcaJt aDd lIB Economists IUpudiate a GrDWu.g Bod~' Df Evidenee Documenting
the Looming Thn.' of Online Video

26. Given lhe tl3SCellCe of online video, lhe Commission must rely heavily on surveys

of video ou.tomers' altitudes towards online video rather than On hislOrioal beh.vior ill re;;;poD.-e

to relative chHngeg in price,. Any prediclioll of future behavior i~ lIatuT1l11y speculative. The

purpo.e of thi~ research i~ not to foreten precisely (hc percenlage of CU~[Qmern who will c·~t the

cord-Ille difference berween a cord-culLing projection in June 2012 of 10.3 percent and 14.~

pe",ent is meaningless. lru;lead, the purpose i, 10 anlicipale whether the likely substitution from

(radilional cable video (0 online video will be economically significant. Despite their a1leg.1>d

:)1. Sff David Reiffen, Mic"'"'l R. Ward, '" John Wiegand, DUplic.tion of Public Goods: Some Evid,,,,,," on
,hc Pol"n,i.1 F.Jiiciencie!; ftOlll lhe Proposed Echos'.rlDirecTV Mergo.r, April 20tH, at 14. awilab/< 01
nllp:!iW\<fW,ma.odn/lllo"[(ylmikwarrlldbspapeLpdf ("1110 la" column indicales !hal, oYer OLIr ,aaljlle, DBS ,bar<'
10....h~~, 20/. in aU DMA.. due 10 f.c(on; unrelaled '" [1Q<::al.in.localj inrroduc(ion (29 n,onlh, .1 O,08~% I""r ID~D[),)

""~ by abO"1 6.4% due '" [local-iIl-loc.II imroduclioo (2~ monlhs .1 0.253% per moo!h) in !he DMA, "';(j, Iff
e"Ii.., IloOBI_in_loc.l)a"ail.bilily. Since DBS .bare initi.lly awraged abo~16 ro 7% in DMA5 wb.... [Ior.oll-in·
locol] "",~ld becom< available, !his indleales tho, [loc.l-in-lo03IJ aVllilebi~l.y On DBS had a large lInpllC' on
IIUbsorip,jon decisi(Jll';.")

,10. Xfonity TV online. aWJilabl. at h'lp:II""""".xfinilY,<XJm!lv-rnoviesi ("XFlNlIT TV gi"" yon .ooe.r;, lo.n
Dn Dc,u."d library approaching 20,000 titles, wilb lbousand> avail.ble in RD. Add XFINlIT In"""'" ."" Y<'U o.n
",.",n man)' of ~onr r.voriles online pI... ,en,dule you, DVR ., nome, or ri~h[ fro," you' COmp"ler,").
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