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to foreclose that distributor would be unprofitable for the joint venture

• The parties' joint venture agreement prohibits NBCU from sacrificing
its own profits in order to benefit Comcasl, and so long. as GE retains a
stake in the joint venture, it has the incentive nnd ability to enforce this
prohibititln.

• Moreovcr~ even ifNBCU were wholly owned by Comc3St1 Corneas,
would still not lind loreclnsure of online video distributors (0 be
profitable. To create a ~ervice that is substitutable for MVPD seTvlce,
an online video distribulOT would have to offer content owners
revenues on par with the revenue streams content o ......ners t:urrently
enjoy {Tom traditional MVP Ds Today. A foreclosure strdtegy would
require tile oombined finn to forego these sllhslanlial revenues.
Because Corneast's share-ofall MVPD suhsL:riptions nationwide is less
than 24 percem, a foreclosure ~lrutegy wlJlIld mean that the combined
entily would forego 100 perL:tml ot'the revenue from selling NBCU
content to a national online di~lrihutor but capture only a quarter of the
purported benefits ()fthe strategy.

• Given tbe substantial bandwidlh requirements ofOil line video
distribution, any online disTributor competilive with Comcast's MVPD
service would be complementary to Corneas"s HSf operations. If a
foreclosure strategy were to cause an online disiribuTor to lose
subscribers. those losses could reduce demand for Comcast's HSI
SeT'Y;ce, funbcr diminishing any incentives Comcast might have to
impair the development of online video.
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The transaction will lead • Givt:n the highly competitive and open nature of the Internt:I, it wuulJ • Opposition & Response at
to foreclosure ofonline be impossible lOT the combined entity to «foreclose" the distribution (If 189-191.
video distribution independent content.
platforms.

The combined entity lacks the market power in online video•
(WeaithTV) di>tribulion necessary for a successful foreclosure strategy. Following

the transaction, other online distributors would cuntinue to account for
nearly 90 pctCenl or more of professional video conlent viewed online.

• The oombined entjly would also lack any economic incentive to pUl1)ue
a tlistribulion platfonn foreclosure strategy. As in the MVPD husin~ss,

it would be bad for business to exclude desirable content from an
online video distribufjon site; indeed, (he: negative impLlct WQuid likely
be even greater and more immediate, since the "switching oosls" of
going to an alternative website are vinuatly nonex.istent and the
number of alternative sites alrnostlimitless.

>-- --The transaction will lead • Cllmcasl aCCOunL.. for only 20 percent of broadband IS? customers • Israel/Kat? Reply Repon
to foreclosure of or nationwide and, accordingly, lacks the market power necessary to "1I8R-92.
discrimination against implt'mcnl an Jsr tur~dosure stn:ltegy. As noted, the D.C. CireLlit and • Opposition & ResponselSi's. Commis~ion have re..:ognized in the MVPD context that this is an

at 191-200.
(Bloomberg, CFA., al., insuf1ici~nl presence to implement flO effective foreclosure strategy.

D;sh Network, Moreover, the competition tlun Comcast and other cabte tlperators fa(,;e

EarthLlnk, WeplthTV) lTom telco broadband Interne[ services has continuetJ to inten:sify.

• Comcasl has never blocked HSI subscribers' access to lawful comtmt,
and nothing about the transac1ion will alter that practice. With respeci
to BitTOlTent, Comcast's sole objective in managing the use or
bandwidth·imensive P2P traffic was to prevent degradation ufthe
Intemet experience for everyone on the network. COlllCast did not
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prohihillhe use of P2P. nor did it block P1P downloads,. and the vast
majority of P2P flows on Comca~t's network were entirely unaffcctod.

• FancaSI Xfinity TV is subject to the same Corneast usage cap and
congestion management practices as. for I.!x;umple. NetOix's streaming
video selVice or online content deliver~d from any other source.

• CorneaSI supports, and has consistenlly supported, all open Intemet
Comcasl's 2009 petition for review of the FCC mderconcerning
Comcast's management ofP2P protooois does not contradicf its
ahiding commitment 10 the fOUf principles of the FCC's Internet Policy
Statement, This appellate litigation for.::used on whether the FCC had
acted withilllis statutory authority when il found thai Comc<tst had
violated the federai Intemc( "policy." and Ihe court unal1imously
agreed with Comc8S( Ihatlhe fCC had not done so.

• Comeas' is and will remain committed to the principles of the Internet
Pulicy Statement. regardless of whether the FCC adopts any of Ihe
rul~ tlf rtclassifications it is currently considering in its other
pro<.:eedings, or reclassifies broadhand lnteme( sen'ices. Indeed. the
pendency of those proceeding... undersf.:ores that issues involving [sr
network management practlces are not transaction specific and should
be addreSSed on an industry-wide busis.

• EarthLink's proposed conditions (e.g.. that Corneast scll its HSI
service::lt II 40 percent discount to four national unaffiliated ISPs)
should be rejected. To support these conditions, EarthLink reli~ on
flawed economic reasoning and inaccurate anecdotal evidenr.::e.
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General need for • As the Commission has recognized on numerous occasions, any • Israel/Kau: Online
govemment regulation pmposalto regulate <l nascent industry should be approached with Video Rqlort ~ 17.
of online video (,.'<.mskIC:Table restraint and caution.

Opposition & Responsedistrihution. •
• DirecTV and DI~h Network have recognized this in other re,gulatory aI200-204,

(AAI, Dish Network, proceedings. Dish Network has urged that the Commission ·'avoid
DirccTVj over-regulat1ng" and nllow consumer demand to drive the markelplace l

and OirecTV has cautioned that "unwise regulatory intervention could
hnve seriously negative consequences - interfering with market-ha~ed

initiatives already in place and hanning consumers."

• \Vhile onguing expenillentation is occurring ar alt levels oflhe online
busim:ss. no dear business model has emerged. Given the currenl
uncertainty, it would be premntwe to pJace restrictions on Applicants
althis point in time, as doing so would have significant and long-
lasting ramifications on the entire online video distribution indu::;try.

IV, ADVERTISING

The transaction will • The transaction 'will not diminish competition in local advertising. • Public Interest
reduce competition in Cable and broadcasl adverlising are oQl dose substitutes. The Justice Statement at 8.
advertising. Departmenl has rL"'COgnized Ihat, at least for a significant number of

• Rosston Benefits Repon
adverii~er.:, cable tt:lt:vision advertising is 110T n meaningful substitute

1MI44-47,
I(IT broadcast television advertising. This is generally true of Comeast

lAOL. Illoomberg. CFA Spotlight (Comcast's local adverrising unit) and NBC 0&0 broadcast • Responses lO Sc:veral
<:l a/.., Dish Network, stations: each focuses to a large degree on advertisers whose needs Members orCong:res~ at
Greenltning Institute, would not be met by the other. Thus, hecause ComcilSt'~ cable 23-24.
Senator Kohl) systems (lhrough Spotlighl) and NBC's bn.)adcast stations serve

OppOSition & Response•dilTcrent advertisers, the trans"ction will not reduce competition in any
at 7J-76; 120-12R,

relevant advert1sing market.
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• Even if certain auvertisel15 ..-egard local cable and local broadcast • Ro~stonrroppe..- Reply

advertising as reasonablt: substitutes, advertising competition is and Report 11\141-86.
will remain vibrnnt in every market with both a Comcasl cable system
ami an NRC 0&0 station. in each overlapping city. there will be at
least seven non·NBCU broadcast stations. as well as a variety of other
local advertising media, including Inlernct. mdio, newspapers,
bHLboards and other "out~of-h()me" advertising, and direct mail.

• No coromente( has demonstrated that either Corneast or NBCU has
market power in any relevant advertising market. To the <.:ontmry,
Applicants' experts Drs. Rosston and Topper have observed that
"neither NBCU nor Corneast currently ha!'i u large shu..-e in the br:oad.
dynamic markctpJac<: for advertising, and the transaclion will result in
only a very srnaH increase 1n roncentrdtiun in that broad marketplace."

• In fact, the transaction will provide bentdils in th~ area of advertising.
Por example, it will allow the companies to offer cnmplementary
advertising opportunHics and/or volume discounts, which are pro·
competitive, The lmnsaelion wllI also accelerate the deployment of
advanced a.dverti~ing se..-vices.

• No advertisers or markcting agencie~ have filed comments objectjng to
the transa4:tion. Several, however, have ti1ed comments expressing
their support for the tran.,>aclion and agreeing tJmt the irulOvations that
will result pre:'lent a signi fiCilllt. benefit.
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V. COMPLIANCE WITH TELEVISION DUOPOLY ~ULE

NBCU'~ los Angeles • NBCU currently owns and operates Station KWHY-TV pursuant to a • Public Interest
triopoly violmes waiver of tile Commission's broadcast o"'l1ership rules. NBCU is Statement 31 73-74.
Commission rules. actively altcmphng to sell Station KWHY -TV to a thlrd party, and is

Applicants' May 17.
particularly fOCllSOO on minority or women buyers. The sale ()fStat)on •

(Rita Guajardo Lepicier) 2010 £X rarte Letter.
KWHY~TV will bring the cumhined entity loto compliance with the
Commi!iosi.tm·:-o Le1evisinn dUllpoly rule (ev~n without the ne~d for the • NBCU R~sronse 10

waivt:r). Inlonnalion R(,"quest No.

In the event NBCU's efforts do riot result in the sale OrSlalion
58.

•
KWHY·TV prior to the c1os.ing of the transaction. NBCU will pUI
Station KWHY-TV into a Commission.approved divestilure [rust al
closing. To this end, NBCU has filed an uppliL:alilln seeking
Commi~silln L:\.m~enl tor the a$signroent ofStiltiol1 KWHY-TV to a
divestiture trust, with Bahin Honda LLC serving as trustee:.

VI. OTHER ISSUI'S

Pril:es/volume uiscounts • Volume discounts wlth regard to the: sale of cable programming have a • Oppos.ition & Response

(ACA) lung history in MVPD distribution. at 208-21 I.

• Any Cunr.;~m~ regaruing ClImcast's ubilit)' to provide volume discuunts
are nol ~peL:lfiL: tv the transaction. Volume discounts exist in viltually
every sector of the L .S. economy find make simple economic and
business sense; video programming distribution is not unique in this
regard.

• Legjtimate economic benefits underlying volume discounts and other
pricing differentials include: (1) the existence of major economics of
scale in video Erogramming and {2) the fact that additional subscribers
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y,e1d di~prop(lrtionate benefits to programmers in terms nf Lldditional
adverti~jng revenues.

• The benefits of volume discounts arc available (() small cablt: operators
and other distributors.

Bundling/tying of • Commenrers' criticism of wholesale transactions between nCt'\vork • OpPosllion & Response
programming networks owners and MVPDs is ntither nt:w nor specific to the transaction. The .'211·218,

(CWA, Entertain.rnent Commission is consldering the hundling issue in an ongoing

SLudio" PACT rulemaking proceeding and NBCU has already responded to such

Coalition, Senator critics at Icng,(h in liS lilin~ in the rulemBking on wholesale bundling

Franken, Greenlining of video programming.

Institute, IITA. • NBCU does oot engage in unlawful tying: it does not possess market
WealthTV, WGAW) power in any relevant programming market, and does not "coerce" or

"force" MVPD!> to sckct any particular combination or bundle of
channel!;. Mon:over, commenters have never attempled 10 eSlabJisll
which are the tying proJucls and which are the tied one!>, Or tu ~how

that these products are in separate and disllnCI market~; nor have they
dcmonstrated that NBCU's alleged oondut:t h~ foreclosed competition
il) any tied product market.

• NBCU does, however, offer MVPDs discounted prices if they
purchase a larger package ofNBCU programming nt:lworks.
Programming is no different from other aspects of
telecommunications. where bundling ha.'i. provell beneficial to
consumers.

• Wholesale packaging of programming networks allows programmers
10 realize economies of scate and scope that reduc~ the costs of
producing, marketing. and distributing their progn!lTIming. .
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Withhold ins of • NBCU could not legally provide to Boxee The distribution rights to the • Opposition & Re.,;ponse
programming from type of cootcnt Boxce sought - ad supported. free-on-demand video- aI219-222.
Boxee. Sling. and Kylo as Hulu ha<llhe excl\.lsi ...e contractual rights to this content. Boxee

(Dish Network, decided tu cirt:um...ent Hulu's terms-of· use restrictions by streaming

Greenlining Institute. through Box.ee's interfa<.:t: without an agreement with Hulu, and. Hulu

Public Knowledg.~,
ended Boxoc's unauthorized access to that l."Untenl.

WGAW) • Similarly. Kylo took Hulu's CQOtentln an unauthorized fashlon 10
makt: it available through the television without paymcflt. Such
"withholding" was entirdy appropriate and a unilaleral decision made
by Bulu. and therefore is not a basis or cunct:m in this transactit)n.

• NBCU licenses iL<; programming networks for in-home residential
viewing. in particular geographiC area.~. Sling clrcumvcots those
licensing teons and has dedint:d III negOlitHe for a licen.~e to exhibit
NBCU content worldwide over the Internet. Dish Netwurk has not yet
attempted to negotiate for these rights.

• Universal negotiated with Nelflix '0 license its movies t)n a basis that
provides for a 28-oay delay bet.w~n Ihe time that a movie is made
available for sale to the public on DVD and the lime Netflix can make
the DVD of that movie available by mail III its sub::;l,;ribers. This is
consistent with a wcll.recognized industl)' practice of "windowing"
content. The production of content is expensive and windowing has
been widely accepted in the industry for decades as a means of
providing dislribulors wilh allractivc distribution rights while creating
oppurtunlties for conlent creators to prof'it3bly create and sell their
programmmg.

Applicants tack • Applicants have fully demonstrated the character qualifications • Public Interesl
charaCll.>r to hold necessary for approval of the transaction. No commenter has raised Slatemenl at 16-35.

29



.. .' .'

Areas of Concern
Record Cites To

(primary parties Applicants' Response Applicants' Respoosc:Z
raisiD~ ~~nc.ern)l . - ....

C()mmi~sion licenses. any legitimate character issue concerning the Applicants. • Opposition & Rc;.-.:ponse

(efA "al.. PTC, There is nothing in the C.ommiss}Ql\ 's neLwork m,m:Jgemenl aI270-176.•
Morality in Media proceeding thaI creates a candor issue relevant to the instanl
Sen3tar Franken) transaction, and, ill any evenl, the Commissioll'S decision in that

proceeding has been vacated by the D.C. Circuit.

• While some parties have sought to raise issues. regarding Comcast's
carriage of adult programllling, Comcast follows the Commission's
mlcs in its programming policies nnd empowers parents to del.-i.de the
programming that is appropriate for their families; these arguments do
not raise any character issues.

• Various other allegations. induding claims concerning the amoonl or
indcpcndenr programming carried on NBC following the repeal of lhe
"fint'~yn" rules, similarly fail to mise any issue rclevanr to AppJicams'

k-
qualiJic3lions.

The tr....nSDction will • Apl>licams will race ~trong l:ompelition in Ihe marketplace for vidoo • Opposition & Response
reduce comperition in transport. von, anti ~y per "'iew ("PPV') services. aI277-284.
video on demand (VOD)

• The Comcast Media Center ("CMC"), throll£h its HlTS 5eIVice, servestransport.
only about 10 percent of all MVPD subscribers and faces competition

(Avail-TVN, NTCA, (rom Avail·TVN and other video transport services.
FACT Coalition,

The marketplace for YOO and PPY sen'ices also is intenselyWo.lthTV) •
compctitivc~ indeed, Avail-TVN. not iN DEMAND. is the largest
aggregalor of VOD services.

• nleCe is no basis for the Commission to require Comcast 10 divest lis
O'\vncrsbjp interest in iN DeMAND or CMC or otherv.'jse impose

L. conditions rec.ardinc. these services, as reouested bv Avail·TVN and a..
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few other pariies_

• Avail-TVN's claims are not transaction-specific and seck to misuse
!hi!\ proceeding to enhance its competitive position in providing video
tran::;port services.

Th~ transaction will • Applicants have a consistent track record of creating jobs in America, • Public (nter~s'

create incentives to and the transaction wLll stimulate investment and innovatlon, whkh in Stat~men! al 38.
engage in unfair labor tum will promote job preservation and creation. • Opposition & Response
practices.

• Applicants respect their employees' right tu chuose wh~lher 10 he at 2gS-292.
(CWA, Illinois AIWmt:y represented by a uni~m, anrJ do nol altempl 10 int~rfere with Ihi.~ right

Responses 10 SeveralGeneral} •
• OlnlCa!'it will honor all ofNBCC's ctlllective bargaining agreements, Members of Congr~ss at

and Comc3st does not anticipate that any fundamental changes will be 26·29.
made to th~ manner in which NBCU conducts labor relations.

• Labor-related claims raised by the Communications Workers of
America conccmin,g Comcast' 5 labor policies are meritless, uJU"elatoo
to the transaction, and ours ide of the Commiss~on's jurisdiction. Such
daims involvt:: the S3IT1e sort of allegations th3t the Commission has
rJlsmls!'ied in at lea~t six prior license Iransfer proceedings.

Comcast's HD • COfficasr's HD technology fee, DVR ::;ervice fe~, and llther fees are • Opposition & Response
technology fee and other consistent with Commission regulations, closely match the offerin~ of al 297-303.
fees violate Commission Comcast's competitors, will not have n negative effect on the retail
rult':~t equipment marketplace, and ultimately benefit consumers.

(City ofSeattle e1 at.) • Attempts to }mpose rate regulation on non~basic I'et':s, such as the HD
technology fee. are misb7Uided because Congress. placed non-basic f~t;:s

outside the scope of rate regulation,
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