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EXECUTIVE SUMMARY

With tDd~y's filings, the formal pleading C}'C Ie f<lr lhis transactiDn IS complete, and the

Commission has before il an extraordinarily robnSI eviuentiarJ record to support its review.

Applic[iC1I,' Jannary 28 Pnbhc Interest St:ltement March 5 and Ma}' 4 exp~ economies reports,

and July 21 Oppo.ition and Response (altacrung two additional cxp~ economic reponsl, among

other mings, cl<"Mly demonslrate thai Comcasl's acqui;;ition <If conlrol 01' NBCll is in the public

inttresl. The myriad public interest bendits - including conc""te, verifiable pnblic interest

commitme<ll~ - outweigh any polential ualtsaction-specilk hamls. The record overwhelmingly

suppor'lS the conc1n;;ion that the proposed lransa"lion willscrve the public inlerest, conv",nience,

and necessity, ~nd will not harm competition or consrun",l':l.

Mol'''' than sev",n months aftet the ftling of lheir ApplicatioJls ftnd Public lnl<:rest

Smtemenl A.pplicants' case lhatthe transaction will prodlJ"e genuine public IIttere~t beneills

remains as compelling as ever. and has been further <"r.tunccd by a~ments with key

~takeholdern. Similarly, App]jcnnts' demonstralion that the IrailSaclion presents no realistic

threats ofharm 10 competitioo or consumer. has bren mel with iudTectll!l1 challenges, and

Applicants have provided furthet assurances agninsl any harm through n~ments wjth

inlerested parties. ApplicJlll~ are confident lhalthe Commis~ion'~review ofthe record will lead

10 only one condU'lion: A.ulhorizing General Electric to selJ, JIld Comcast to buy, a conlrolling

intere~1 lit NBe Universal will produce subslantial benefits lhal faT oulweigh any potential

hanns.

A.pplicants ha~e demorlStraled that the trallsaclion will. among olher lhings, rem" igDmle

lDcal broadcasting, e;.;.paud lhe distribution ofindependent neto..'Ofh, lead to more contenl b<:ing

available on more dislribulion platfunn~. and :lcce]erale lhe "auytime, anywhere" video future
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that consWllers are demanding loday. Speei fically, Applicanls ha'Ve shown lhal it is difficult for

di~tl'ibutors and content owners to reach agreements to ac<.;ekrate the development ofinno'Vative

distribution plattonns hecause content owners are understandahly concerned that such efforts

will wldennine the existing business model, that plO'Vide the fmaneial support nece~sllI)' to

creale high-quality programming. TIlis prohlem, often rcfcrred to as '1ransactional friction,"

delayed for yean> the development ofa robust vidco·on-demand product, and it is today delaying

Comcast's ability to offer consumers programming when they want, where they waut, and on the

devices they wanL By combining NBCU's programming wilh Comcast's multiple distribution

platforms, the transaction will inerease Comeast'sand NBCU's flexibility to experiment with

new waY8 to make programming available to consumers~ this will, in tum, make it more

profitable for the companies to invest in more and higher 'Valuc programming and new

distribution platforms. The success of these effort3 will spur participation by other content

owner:; and even competing distributors, thu.~ further enhandng consumer welfare,

Apart from Applicants' direct showings, the record is replete with third-party letter:; in

~upport of the proposed transaction - more than 1,000 and counting. Elected officials,

community group~, diversity organizations, bu~iness representative~, adverti~ers, labor

organizations, programmers, private citizens, and many others have offered concrete and

personal accounts of their positive experiences with Applicants and aUested to the companies'

character and commitmem to the communities they serve, This outpouring of support is

unprecedented in a transaction review proceeding,

Opponents and critics oflhe transaction have nol made a convincing case. Despite

having had more lh.wl six month~ to formulate plausible thcories ofhann to competition or

consumers and to muster evidcnce to support such theories, the record evidcnce demonslral.e~

"
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tI,al thns~ theories are wholly spel:ulative and un~npported. As Applieanb have demon~llated.

tile competitive charoclenstic.' of the morketplace in which the combined entil.~ will <;lJmpele

ensure that lhese imagined hWln~ will not be realized,

Moreover. in m:my ca~s, lhe daimed harms are nothing more lhan pree~isting Of

indnstry-wide grie"an,'es thai COmmemCT:'i are improperly re-airing in this proceeding. M:my

businesses and organiZlllions who compele with or aim to exlract unwaJT:Lnted coneessinns from

Comcast or NBCU are attempling 10 use the Commission's review proces~ 10 foisl

urlprecedenled and onerous burdens nn the combined eutity TIte Commission shnuld not

COUlllerLilltce :'iuch atlcrnpls.

TIte handful of adver~eCOl!Uncnls Jiied on Jnly 21 do nolmng 10 !trenglhcn lhe argwnenb

advanced by Iransaction opponents on June 21, and which Applicants' Opposition and Response

thoroughly refuled. TIle propose<J lran~oction will advance the Commissinn's key public mleres!

goals of diversity, locaJism, cQmpelitioll, ilwe,lmenl, and innovation and will not hasTli

compctilion os eonsume",. Saddling lhe combirled enlity wilh restrictions that do nol apply to iB

cnmpetilors, as many critics of Ihis propo~ed trmsaetion demand, would only hinder Ihese goals

- especially when suffiClenl regulatory mechall1sm~ alseady are in place 10 prevent any

conceivable mi9collduct. Applicants have more than met their burocrl ofdem,mslr;lting tballbe

Iloru;aelion is In the public inlesest aud therefore re~pe<..1fuJJy request ils e:<:pedilious approval.

'"
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)
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MB Docket No. 10-56

REPLY TO RESPONSES

Comcasl Corporation ("Comca.~l"), General Electric Company ("GE"), and NBC

Universal, Inc, ("NBCU") (collectively, "Applicants") hereby reply to the limited number of

comments critical or the transaction that were med on July 21, 2010 (the "July 21 Responses").

These commenls do nothing to weaken Applicants' compelling case lhat the proposed

IrElll5action is finnly in lhe public interest.

I. INTRODUCTION AND OVERVIEW.

In Seclion II, Applicants provide an overview of the stnle of lhe record compiled over lhe

past seven months. For ease of reierenee, Applicanls also pl'Ovide a comprehensive chart

(attached a~ Appendix A) lhal contains a list of the issues raised in lhe record, a snmmary orlhe

aflinnalive and responsive case presenled by Applicants on each topic, and a ready guide to the

localion of lhe key analysis and facls Applicanls have presented on each issue. In Section Ill,

Applicants explain thallhe Commission should give little credence to lhe is.sues raised in the

Jnly 21 ResJXllUes because they are redundant, procedurally deficient, and/or focus on industry·

wide issues that are not properly raised in a transaction review proceeding. Section IV
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llemonstrates that Apphcants h~ve ~slablished that ,ignificant public interest benefits wIll now

from the proposed transaction, and Ihal Ihe,e showinp have not been challenged in 9!ly

me9!lingful way, FinallY, Section V shows that claim, 111 rhe J"ly 21 Responses reganiing

pmentia1 harms from the tTan,action have already been thoroughly disproved.

II. THl: RE(:ORD IN THIS PROCEEDING CLEARLY COMPELS APPROYAL.

Toda~"s filings conclnde a pleading cycle that began with the submission of Ihe

Applications Jnd Public Interesl Stalemem 111 J9!luwy.l During the winter and "pring, Applicanls

provilled compelling additional e_ideoc"" substaruinting the transaction's benefits and disproving

claimed potential harms. Vlhile JIllIny of Ihe IransadiOl'.'s opponenls JIllIde Iheir views known in

\'a"""5 ways and in various fora th[('nghoul this period, all pehti(ln<rs and critics had the

opportunlly 10 make their fonna!, substantive casc to the CommiS5i0n al Ihe b<:ginning of

swnmer, on .lune 21. Thronghout th.:se seasons - including on .luly 21, when Applicants

thoroughly refuted rhe cnlJdsms !e\ded on June 21 - the compilalion of the recorll in thIS

proceeding has continued, And now, with aUl\Jmn'~ upproadl, the record is complete, and ti,e

mailer is ripe for resolulion "in as timely 9!ld emeIcnt a manner as possible.,,2

This tTanSilction is unparalleled in several re8pCCI~:

• From the O"lset, Applicants recogni7.ed and embraced the need to pw.'ide lilngjble
assurance~ of ben.efits 10 con.swuers and competilion. Applicants Jnm'uneed ~"bstanlial

.~pplicaliort';'!fComca,,1 CorporafiQn. C,nm,1 EI~<·"i"'Con'lxmy, and /fOC Uni,usal, Inc. Fol' Con.'ent '0
tl.,.,llIn H",nses or Tran~ferCon,,,,,1 oILlc"".,""". Applic'lions "O~ Public Inle"",l ~l>'~m.ml, Le.d Appli<'lion File
No, STCCDT·2010012SAAG (MS), SES·ASG-20 100201·00 j 48 (IB), and OOIJolI 0I576 II.VfB) (filed .Jan, 28,
2(11ll1 ("Publio Inlere,t Slalemenl'").

1" ,~, Maller oftlppllea/lnn., 4C01nCas/ COIpomtion. General FI"''''i' CO"'P""l. ,,"d NEe Unlvel'sal.
Inc. for Conse"' 10 As'·i",n Lken.,,·., Q' TrJn.,jer Control 4 Li<'en.,ees. Puolic N"'ice. MB Do<k~, No j().-56. DA 10·
4~7.•'.5 (re1. Mar. l~, 20 IIJ) ('"Puhli~ ~''''ice'").
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public iuterest commilmenls on the very day Ihe transaclion was announced, and
AppJicaut~ offered to make tbem binding couditions of the Commission's approval.)

• Before commCllt~ and pelilion~ ware flied, Applicants, at the Commission's requesl,
provided Ihree economic reports in support of Ibe proposed transactiou.4 Tbose reports,
prepared by world-class economiSIS, provided extensive amlysis confirmiug Ihat Ihe
Iransacl;['In will generme genuina and subslantial public inleresl benefits and tbal it will
not cause barms to consumers or compelilion III any relcvaut markel. Nolably, tbe
economi~ls reached Ihe COUeiOSIOU ~lat tbe IransacliOtI is slr<H1gl)' pro-compalitive on its
owulerlll~, evell witbool facloring Applicants' substantial VQhHttiU) ,;ornmilments into
their anal}'ses.

• Also before commelll~ and pClitiOtls were tiled, ApplicanTS. again at the Commission's
request, pro,-jded wrillo:n re,ponses 10 49 queshorls ~ubmittdd by sevaral members ofthe
House of Rcpresental;,'es.' Applicanls also n:spoud~d 10 111 inlerrogalories from
Commi~slon slaff and prodnce.l th""sands <'f pag~s oftb~ companies' most so:nsitive
inlemEl.l documenls for re,'iew b}' Ihe Commission. and by tbe scores ofatlomey~ aud
dozens of e';OIl<'mlsts t"mployed by oppmlt"lltS (If the lransa~.... ion. (subject 1(1 protective
(lrders).6 Independo:nl of Ihe Commi~sion'~ review proCCS:i, Applicanls also answered
scores of queslions fr['lm Me·mber.; of Congress after I.:sti fying at tour ~aparate

Congres"ioual bell11ngs In February and March.

• Meanwbile, an utterly unprecedenled array of faieml, stllte, and local official~,

commnnity (lrgani:tations, diven;ity gloup~, business JeJders, and other ~lakcholders
mor~ than 1,000 oflhem, and slill counring - have ~ubm;llcd fin;t-hllud leslimoniab
descnbing Iheir longstanding po~ilive e:\periellce~with AI'P!icant~ in lheir commnnities
and I~uesling fovorable consideration of the AppJiC3lions.

See MemoTandum from David L. Cohen, Execuli,.. Vice Presidenl, Comcast Corporation (Dec, 3, 2009),
d ""ildble ar hltp://www.comcasl.cominbculIansac'iouipdf,iPublidn'eres'Cmnmi ImetUs,pdf.

See Mark Israei & Michael L Kat'" ApplicSlion of lhe Contrni..ion SlalIModd of Verlioal Fo=lo'uro: '0
'he Proposed Comca;;,-NBCU Trnll>aClion, MB Docke' No. 10_56 (filed Mar. 5, 1010) ("I''''eIIK.1z V.rt",.1
Foreclosure Repon" or "Foreclosure Repon'1; Gregory L. R08"IJ:m, An Economic An.ly"i, of' Com!",li1i'" lIene(il:<
lfonl 'he Comcas<-NBCU Trnllsac'ion, MB Docke' No. 10·56 (Illed May 4, 2010) ('"Ro...on lIenel'''' R.jmrl" 0_

--Be""firs Reporl"); Marl< Israel & Mich.eI L Katz, The Cmncasl!NIlCU Transaction and Onli,., Vid...,
Distribu'ion, MB Docko:! No. 10-56 (Illed M.y 4, 10 10) ("ls",eIlK.(;< Doline Video Repon'1.

S"" Letter from Michael H. H.nuneI, Willide FIIIT & Gall.gher LLP, Coumel for ComcaS! C~'l'.' <'I "I. TO

wmiam T. Lake, Chiet Media Bure"", FCC, MB Docke' No, 10-56 (.June 2, 2010) (a"aching COnlc,..1on~ NBClJ
Re'p~IL'lC' to QuL..hom Submi"ecl by Seve",1 Membero of lhe U.S. H~U5e ofRep=etUalives).

See Lerter from Michael H. Hauuner, WiJllde F"" & Gallagher LLP, COUnBel l'or C~mc .." C~'l'.. '"
M.rlene H. Dortch, Secrelary, FCC, MB Dockel No, 10-56 (June 30, 20 10) (aTtaching Come...l's Ke'J'On.... to lhe
Commission's InliJrn""ion .nd Discovery Requesl); U:lle1' from David H. SolomolL WiJkin""n B ..IIc, "'"".n.
tIl', Counsel for NBC Onive",.l, Inc" '" M"'leoe H. Donch, Secretary, FCC, MB Dockel No. 100~b (lui:. ~. 2010)
(alloching NBCU'. Response 10 Il,e Comlllission', Inforrnalion and Dis<overy ReqneST).

,
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• Applicants have also ellpilnded certain oftheir initial eommilll1.:t\B <lIld, lhroagh
productive dialogue with respon~ibJc stakeholder., have reached important agreemeals
wilh represenlatives ofnetwork-a ffilialed hr\'adca.~l stalions, imlepen.denl tilm aud
television producers, and diversily Cl..'mmun;tie~

In ~ach of lhese respecls, the ComcastiNBCU lrangaCl;On is unlike any Olher. In some

other respecls, however, the lr<lIl81lelion is nolilnusaal al all:

• As in 100 mauy prior lransactions. varioas parties have not resisted the lemptation to use
the opportunity of a transaction review to pre,enttheir pre-ellisting agendas regarding
iaduslry-wide issues, or to ventilate pre-ellisting grievances that have nothing whalever to
do with the tramaction.

• As In 100 many pnor lransa~..,ica~,perennial critic, of entertaimnent, infonnation, and
commwlIcaliolls comp<lIlic~ el\pres, aneW lhe apocalyptic prediclions they have so often
voiced, lhe credibilil~' of which is thoroughly nndercut by today's dynwnie aud
\'il!Orously compelili ~'e m:lfketplace (especially in the areas most relevant to the instant
transaclion - the whcl .....ale Ol.!Id retail provision ofvideo programming).

• As in too mEUlY prior lransa~..,ion~. commenters presenl conclusory demands for
condllioM bal pro~ide no rig<lr<.'us analytical or evidenliary foundation for lheir demands.
Jil fact, the gulf between the pau.::ily of the analysis and the butdensomelless of the
condllions lCfldered by opponentol i~ a tel ling indication thaI these proposals are nol
llcce.s[lf)' or prudCflI.

• Min 100 mEUlY prior trElllSllClioM, oompetitors reqaest conditions Uta! will confer
business advanl.ages on them or layer on addilioMI COSIS that will namper the new entity
!Tom competing effeclively against them. Cousumers will nO! benet,t !Tom the increas<:d
cOsls of this imbalanced aud inequitable regulatof}' burden.

While nOne ofthese is a proper nse of the transaction r~vie'" process. Ihey are aU dlsappoinliugl~'

familiar.

Both the ellceptional and the routine characteristics of this Iramaclion rev ie", have

resulted iu Ihe compilalion ofan ellrrentely lengthy and robusl r~Qrd. The June 21 filing

deadline for comments and petitions a1nacted nwneroas filing5 - pro EUld COil - IIIld Applicanlg

provided an ellhal.1.~tive and evidence-based response, backed up by elliensive economic analysis,
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in their Opposition ~nd Response on .1ul~' 21.' No".. thai the time h~s long smce C(lfile and gone

for critics to fonnillatc plall~i ble theories of h:lIlTl and mllster an~' l>vidence tl' suppl'T1 those

theories, it is possible 10 make a full JSSe5srnt:nt of "..here Ihinp ;;tand. Applicanll; are wnfidcnt

that II fllir revit\\l of the rewrd can lead to onl~' one conclnsion: Anthvrizing General Ele.;tric to

sdl, and Corneast to buy, a eontrOlling imerest in NBC llniver;;al "..ill plOduce sub~lanhal

benefits that far out"..eigh any conceivable harms and lherefl'Te ".. ill se""e the public inLerest.

On the benefits side, the transaclion "..ill bring about a rein\'lgoralloll of I:>rolldca~lmg.

through an infusion ofne".. capital and energy to enable the venerable, accompli~hed NBC

broadca~t television network to regain the ratings leadership position It hlSl si:o. ~'elll's ago.

Applicants have made specitlc 00mmitmems 10 produce additional local broadcast wlltenl on the

NBC-affiliated o"..ned and operated broadcast stations ("0&05") and make those stations'

content more "..idely IIvailablc on additional platforms. These commitments, along with binding

agreement~ Applicants reached with representatives orJocal broadcast atliliates - bVlh the NBC

affiliates association and the ABC, CBS, and FOX affiliates association8 - provide fuT1her

assurances lhllllhis transaction will help broadcast networks and stations and their affiliate;; not

only survive in II challenging enviromnenl but al~o affirmatively advance the Commission's

goals of diversity, locali~fil, competition, and innovation. Consumers will abo benefit from

Comcast's lawlch ofne".. independent channels, by the expansion of On Demand options, and by

ne".. programming and advertising collaboration with NBCU's broadcast operations:md cllble

networks, These benefits will extend to online and mobile platforms as well, as the tnlOsactiotl

will enable the combined entity to accelerate "anytime, anywhere" access to lhe widest possible

Come.>! Corporatio~GCJlCnll Eleclric Comp!lIly,!IIId N8C Unive"",l, Inc., Oppn"i'ion '" Pelilinn' '"
Deny .nd ~n""e to Comment', M8 Doch~No. 10·5~ (July 11, 20 10) ("Oppn,ilion !IIId R.~nn"""J

,
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alTay 01' h.igh-quality contenl. The'Se and other bene'ilts have been discU5~d at lenj,>1h in

Applicants' prir.r submissions.

In terms ofpotrnlial harms, oppon~msof this transacliou hav~ spared no elfort iu

altempling \0 persu1ld~ the Commission to reject the tTausaetion or to adopt [m"rous conditions of

one sort or another But the factual, legal. and economic bil-<es of their arguments are

demonstrably false; the lrauMdion's opponents had many months to build their cases. yet their

clforts were elTectively rebulted by i\pplicant's Opposition and Re,ponse. Some commenlen;

raised tluniJiar conco:rm aboul program access. retrnnsmission cOMent, and program carriage. but

these concern:; (to the extenlth~y are valid) are not spc;;lfic to the trMsactioll - they can be

<lbserved every day ill negotiations taking place througb<lut the industry. Other commcnters

raised wh<llly speculative C()ncems ab<lulthe transaction's effects on online video services, and

some of those <:<lmm.:1ltern seasoned their allegatiOn> with predictable, haseless allacks on

Comcast's and NBClJ's pre-transaction onhne practices,

The'" assertions ofharm, however, simply cam".>t be regarde..l as genuine, trnnsaction-

specific problems givc-n the following t~cls:

• Video businesses are imensely compc.1llive, and growing more so, both at the program
networK level and the disnibutor level.

• AppJicanL< do not possess, and the transaction will not cTeale. market power in wholesale
video prognlrnmi,,!! or retail video prograuuning distribution.

• Applicants' economists demonstrated early in lite proceeding the abM.:nce ofcredibk
CQncem~. and they went elll to provide convincing ,esponses to the opponents'
econOllllsB who purported to show otlterwise. (Several 'lfthe opponents' economists
failed c~'en to engage meaningfully wilb the evidellce presellted in the first round 'If
reports submitted by Applicants' eClJnomi,(s.) In short, Applicaltts' economist~
demonstrated that the h:amlllction will lead to ta.~!!ible benefits to cOllswners ;]nd
competition aud will not panide the combined entity with the ability or mccnlive to
foreclose c(lmperition from competing programming suppliers or distributOr\<.
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• In any event, sufficient regulatory safeguams currenlly exi~l I" llJdress any legllimate
concerus regarding program llCCess, retransmission consent, Jnd progrnm carriage, and to
the extent thai parties are unhappy with those regimes there are open industry-wide
proceedings in Which those cono.:ems shonld be ventilated and addres~l:d,

• Online video is a nllSccn!, wmpetitive, fragm~'1lted, and incredibly dynamic m;uketplace
in which the dmgers ofantio.:ompetitiw conduct:lJ'e "ery low, alllllhere are f;u more tisb
than benefits to saddling one marketplace particiralll with restrictive conditions that do
not apply to its comp<:titors, including ~everallarger competitors.!

Opponents to this transactlon utlerly fail t\, refute these basic facls regarding the relevant

markels and Applicanl~' ~ubstan(iallegal and ecunomic analyses, relying instead on the

simplistic alld misplaced view that this transaction i~ unprecedented in size anJ scope and

therefore musl by definition, be contral y to the public inlelcsl. This assertion is readily refuted

by the fi.)llowing chart, which shows that the propo~ed tntnsadion is not particnlarly large, and

the Commission h~ approved far larger transections.9

An}' ""n,,cl;on condili~n in lIli. arca ha' gre.t po,.,Hi.J 10 prove .. foolhardy (bu' perh3p. n(>! as benign)
a, lhe inst.n. me".~ing ""ndilion adopled in lhe AOl-Time WMller tran.action a d'oadc ~~o .1 the urglllg ofsome
uf tlte ..me panie. th.: nnw crilicize thi. ~",ction, s,,~ In Ihe Maller.,(Applical;o~.\)"Co",em 10 Ihe Trunsfer
ofCO~lIdufLieensu and Set:tion 114 Authorizarj~".by Time Warner 111<'. and Ame,-i~" O"Ii"e. {nc.. Transferor.'.
to _~OL T,me Womer Inc" Tra",jcIW, Mem~nmdumOp;nion""dOhl.", III FCC Red 6~47 'II'l2~J-212 (200\). The
Cnmmission ",b.eqL1etltly abal>d"'.e<! Ih'llurrd.ft-ughl cendilion nOI\ong an., imposing;t See In Ih.' Matler of
App/ications.r.',.{:~n"em10 Ihe lY"~sj,, ofC<mtl'O/ ofLic"",".,· dnd S""Ii{m 2 f4 A",horiwtion., by Time W~mer inc.
,"'dAmerica On/in~, 17U;., Trun~lel'Or", 10 AOL rime Warne'- In,'., Traniferee, Mem(l"nd~m Opinion .nd Ordor, 1S
FCC Red 10835" J4 (:';1)OJ)

r~.e ""urc"" for .he ;o[on"alioo prcsenled in I~.i, chon may b. found in Arr»endix B.

,
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J'vl~j()r Mediu & 'felccom Trunsaclions

Reported ',IQlues oJ Trw"mctirms j" Ril/iom oj DoUors (1/ the Time 'he DeO'i' ~.'ere AnllQiUlad
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Rl:a~ ne nnu Iy~is, nOlo en ~ 'd rhe[ol'ic, st'Iou1 ( V'l: rl1 the Com m L~S j{ln' s re view here.

FroBl the oulset. Ihe Commis~i t)n has strt'ssed it s inlere:-.l in condurt ing it~ revit·\...· "in <IS

tim I· and e rfic ienl <J manner as p ·~ie .. ·llj The pr()c~s~es prescribed by lhe COHlIllission ha \Ie

created :.,m c.~tremdy ompr h n~i"e r clIl'd. T <11 r nn.l I HI'" n w be as"'e sed. and ~ dccisi(ln

nmdc, .Arrlic(lnl~ tCspecl~'ully lender Appendix /\ as ~ ready aid to sorting lhrtlllgh lhal r ·on.i.

111 \UIH. he 'l 15 .lou . 'ollment pf('~ t d hy tile AJ pJic:.l L, ctml'irmed hy se,lrching ;.In<llysis

submiLl('d by highly-re:, ct d t;con()l 11 isIS. \llppOned by d Ll:nS of inlaesl.ed :- ilk holder."i :.tl1d

I.' /'1//1Ii, .. '0[' '1' :11 .'i_
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mQre than l,000 personallzed iette:rs, combined wit Il t}le wld~·ran.ging and concrete pUblic

inu:rest commi tInenls boIslcred by several ag:ret;>:menI~ Wllh ere<!.1bIe thi rd parties, al to gether

pre~ent :lrt overwhelming~ for approvaL

Ill. THE JULY 21 RESPONSES LARGELY RAISE ARGUMENTS PR[VIOlISL\'
REBUTTED BY APPLICANTS. AND THE COMMISSION SHOVLD ACCORD
THEM NO WEIGHT.

BecalJse many of Ihe Jnl'!" 21 Re~ r~,.lnses raise few, if any, new jssuesand fal] to respond

meaningfully to the ar~meTIl~ of other ~()mmenters, the Commissjon need UOl concern itself

with lhem. The purpo~e of the response ~tage of the pleading cyde i:!i e"'ident from its name:

parties and commenlern arc to respond to commenl5 made in the irliti~l round ofthe pleadjng

cycle. ll Scvetal Llfthe commenlers who filed responses. however, d(llittle more than repeal and

rcp..1d1lge th~ir prior argumenls. For example, Greenhning lnslinlle merely re-hashes mlJch of

its t.r.lrlicr filing, L~ Bloomberg likewise repeats many of i tSl argumenls about wholesale bundling

t."r networks. I ; chalUlf:J [ocalion, l~ and online vidO'J. I ~ Appljc3nls have already fully l'ddr~5ed

an d refuted lhese and 0 lher d ~ \RlS 0 f oompetW ..'(' hann jn their prevjous fili ngs. 16 AIlhough

SlIe;.ging it~ desire ."In con~i~e:r full~' aU ~Ub~l:itllj\·c: iJ..i~ regarrling the Appliclltlon in as time-Iy iIld efficient
a manner as po.g~ible"" the Commi811 iC'n din,,;:.Led iJ I bold I)'p~l.1.a that <·petHioneI'S lind COmnli'Dtfl"li :'ihouJd ralN. aU
.ssues in tbek 'nJtJal t1..bog§" :md. emIJh~ilod lhat HIDI~~' lnl\t'1l1:1l11Y not M t:8Iui!d in f5:8POD!iell or repUes." Public
Notice at 5 (e'l.np~j.g in original).

Cm"parr, e,g.• Greenlining InstltuLe «'Greenlining") ~pon~e ~17 wlrh Greeulini~Petition at32
lrepeatinB its prior argumenlil abClUl wholesale bnndling) and GrccnliIlillg Rp~r~m~ a~ 8-9 walt Greenlining Petition
aL H-4Cl {repoeailng Lis prior argu.m~nQl abonl online video). Unless ot.heT""""·j~c rmlf'd. all ';Lt"uUn~ La respon~es herein
are ro Itne moo LU MB [)Q(;kcl NG. IO-~6 on or about Jnly 2l, 2010. and ltl l ~it8' j lllLO ~o t'om~ rt~ or peli LLOns
herein !IIl: t(l \~(J.-.e GJed iu MB Du.;ket No. lO-56 on or alxJUL June 2l, 20 IO.

IJ

L4

C()lJ'ijJrlIY BkJ(HlIbt'rg Rc: ....-pomc ar 23 willT Bloomberg PeLition at Jf,.

Cl"fJ~''rTBll)om'beri! R~sp..:lnse ar 2-8 wilh Bloomberg Petition al 5~·M.

15 CrmrporF BJooJn~1"2 R~~flOm.e at 12-22 with Bloomberg Pelillon a. 41-44,

L~ SCf OppollillOn 3nd Rf1:lponse al \73-l7S, l~O-204, 2ll-Z 18; Mark [lInIe1 & Michael L. KaLz, Ecouomi,
Analysis oflhe Propo~ed.ComcElS L-NBCU·G E TrJUS;h: l io n.. MB DIJd,L! No. 10-56. IIL l39- l42, 145-175 (filed .Tnl::-'
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Bloomberg cites to other comments in support of its position~. llwt is nolhing more tllan ~elt:

ampliti.::ation, as Bloomberg largely cite~ to lhe fi]jng~ of a group of parti...,~ WlllI wllidl

Bloomberg is collBboraling in lllis proceeding. 17 The Commission should dis~(Junt these "lIali of

minurs" tactics,

The July 2J RcspClMe~ al:>o continue 10 raise induslry-wide issues beyond tile scope of

this proceeding Ih~t ~lIould nOl and cannot be resolved in the oonle:'Il of lhis lransaclion. The

Commission'~precedenl e~tabli~hes tlwl its review 5ho<Jld be limited 10 lran~adion-specific

i~su...,s; IUduslry-wide issue~ subjeclto general ruJemakings or oIlier proceeding:o; ~hould not be

ronsidered, I! For example, rommenlers raise concerns about generul practices relnling to net

neutrality. 10 retra.n~mission consent and program ~ccess,20 program carriage,21 and cable ratc5. ,!

The Commi~sjOflshould decline to addre~s such induslry-wide issues in the con\ext of this

21, 2(10) ("lsraeliK:.lz Ilcpl)' R.rN1'"l: Public Im.resl Sltllemenl al IH·126; ,'w g~"ertJn.'h ••ellXa" Oflh1'lt
Videohpon.

Bjoomberg is a n,emb.,.oflht C~.J;,ion Jor Competilion in Ihe Media, OlheT-.nb.", include CWA; Free
Pre...; Greenliuing Inslilule; Modi. Acr"" P~jec,; OPASTCO; Weah:hTV; and Write" Guild of Arnerica, We,l
See hllp://www.compelilioninme.d'•.org. Nol ,,,,,,ri,ingl)', lllt>e grouf" accounl ~or llIe "aSO majorily ofcommenl'
in which Bloomberg pllIpa"," Ii> lind corroboraliug e,idelu'e in '~ppo" of;l' pc,ilion

s~~ Public lnl.......l Slalemeul al 35; Oppoo;lion and R.'r<'n,. a' 9-1 ~

S"". e.g., 81.x>mberg R",ponse.( 12, 15-16; New Jerse~' Di,·i,;on nl Rot< C<J""""l (''N.J Ra,e Counser)
R.,pon.. a( 11-14. ~ i[mifLcantly, Rep. Rick Boucher. Chairman of Iht Hoe,o E""rgy ""d COlluner<e Subconenillee
on Comn,ulli<aliani.. r edlilology, OIld lbr JulErne" h"" "urge[d]lhal Ille C""""i"i"n !lO' im~ose an)' condi'ions in
il> o,de, .~~",,,,:n,; ,h. COntC.Sf-NBC Uni,erllal combinalion regiH1lUlg "tJwork op"",o",." He noled lhat an)' such
regela',on "" ~'l left. III ,II< Ulullipony negolialioJl!O, legi'lalion ""d Cnmn'ission proceeding, of ~.ne,al
aprlk.~ih'y"b"",,,-,. any _h principles "sllould have unive",al applicalion Lo all b'Olldband p""'id<":tnd lha( i'
woulJ "" hi~hly in.>pprnpri:l(e Lo impose nelwork openneos requiremenl' On' 'ingle broadb."d pwvjdor prior 10 Iht
lime JjlllJ ",Ie, ...e applicable .era" lhe induslry." lei,.,. from Rick Doucher, U.S. HOWIe of Repre,.nlll,j.,o,. (0
Juliu. G.".clIllWSId, Chairmon, FCC M8 Do<k<l N(I. 1o--~6, a( 2-J (Aug. 2, 2010).

Sw. e.g., ACA Response al .~- 10: Bloomberg Re<pon"" aI13_29; Greenlining Response al I. Illlfl['i•
.'>'llomey General Response a( 4; N.I Ra'o Counsel R<>l"'fL« .r B

" S"". e.g" Dloomberg hspan,e a' ~_j 4: (;'""nluung R~'ponse al 7-8.

See. e.g., Jllinoi' AllDrney Gene,al Re.ponse "' 4; NJ Ra,. Coun'eJ Re'pon"" al j 3-16. 23 _14.
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transaction review aud inslead properly consider such concerns, if at all, in indu,try-wide

proceeding:;,

Olher commrotrn; useoJ lhe ~econd ~tage ofthe pleading cycle - reserve'll for "respon~es to

comments and oppositions to petitioll5 (10 deny]'.:!] - to file opening COnmleTlls l• To lhe e.\lent

these fillllgs attempt to raise new issues, propose a raft ofnew condilions,J~or seek deniallllihe

rransacli(Jn,l~theirconunenls contravene lhe Commission's ruling that "[n]ew is~ues may not be

faJSOO in responses Or replies"l1 and its instruclions to "r'l,~e all iss ...es in their initial mings. ,,18

These efforts to introduce new argumenl~ and new condilions are UnTimely and should be

accorded no wei~l

See Public Nmice; "ec also Coml1lission Announces Revised Pleading S"hii'duh' F~I' ff.' Go"",...., of
Applil;alion., orCOJllca,1 COrpOralion, Generol Eleclric Company, and NBC U~j".,,·.,~I, I~.· f~r CVfL'.'nl 10 As.<ign
a~d r"'~"fer COnl",1 orFCC Licenses, MB Do<~.... 1'/<:> 10-56, Public NOli"", VA IO·63~ lIe!. M~y~, 101QI.

Comment,,,,, in Lhi. ""legary i""lude: Amen"." COJllDlw,ily T~levision ("ACT"); the I11inoi" Allomey
General; lhe National Asooeiation of Bl:ick Ownt<l B"'.d,""t...." ("NABOB"), and I'/J Ra(e Coun.,.L

See ACT Response al 5-10; NABOB R••pon"" .t j·1, I'll Rale Counsel Re.pon,e .( 39-43. While all of
tbe newly proposed conditions are ill-limed and un...llmltIled, N!\BOB's are the most puzzling, ,eekiug (aotong
other Ihiog,) tb.( Comea,( he required 10..,11 fow per,'ont or it; cabl~ systems to «loopaules owned and con(r"lIed
by African Americans, no\".,i(hs(anding (hat lht propo>ed tt:ln'action involves no acquisition of additional eable
systems, and notwithstaruling Applicants' ""'ng "",onl or Jiv""ily and substantial undertakings (0 inc,",,,,,,, ,h.
diversity "fpwgromming nwned by IlJ>d lOIIlehng Aliican Am.ne,n, Si'e gene",/!>' Opposition and Res!X"'•• at
35-49 and 22~_"n

Si'e Hllnni. AJtorn<y Ge""ral RJo;ponse a( 2, 6.

Public NOlie. a< ,\ (e<lil\,j; 47 C.F.R. ~L45(e).

,. S... 1.1; <u 01", In lI,e Maller oFAppliealions orCOl1leasl Corpo""ion, (j.·~",QI£I<"Cfric C",npQ~)', Qnd
NBC Vni..'rsal, III.' I"" (""m',"of 10 A"sign Licellses or Tran~rerComral ofu....,c~s. Old«. MB Docke( No 10--6,
DA 10· lOS? (MB ",I. Juoo [7, 21J 10) (expl.ining (ha, "the CODm,i...i<:>n', odmomtion 10 p<li\LOn~" 81Id co=t=
LO rai,,, an i"ues in LlJ.ir inil",! Illings was oo( 'a(ypical:' i( renee" lhe 1('IU~L:lndLng rcquiremenl in Section 1.45(c)
ofdte Commi"ion'. Rules lMt, LO aUow the target of a petition (0 deny LlJo "I'I'<lf1UOily (() ""pond (0 an allegalions
agai,,-,( it, a 'reply .hall be 1i1ttitt<110 mailers ",ioe<! in lhe "I'I'o,i(iun "'j

"
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IV. APPLICANTS HAVE DEMONSTRATED THAT THE PROPOSED
TRANSACTION FURTHERS THE PUBLIC INTEREST. AND NONE OF THE
JULY 21 RESPONSES CHALLENGES THE JOINT VENTURE'S BENHITS IN
ANY MEANINGFUL WAY.

Notwithsl.1nding that the vast majority of is~ue~ raised b~' commenlers ~honld be

discounted for the reasCIllS stated above, Applicants wJll brietly respOlllJ 10 ceJt:lin key a.sseniolls

and arguments about the transaction's benefits to reinf"rce the poinl that the issues raised have

already bet:n answered in Applicants' prior filings and to correct factual errors and misleading

statemen15.

Applicants' Pnblic Interest Statement, their Opposition and Response, Dr. Rnsston's

Benefits Report, and Drs. Ro~sto[] and Topp<:r':3 Reply Report:N provide full substantiation oflhe

tnlnsaction's beneflts. In these filing5, ApplicillIt:'i detailed the kinds ofbenel1ts that will flow

from the proposed marriage 0 r content and distribution. such a.s increased investment,

accelerated irutovation. and stimulated competil..ion.)O As Dr. Rosston er;plained, by vertically

intcgrating ".illl NBCLI. Comca,t will be able to o~ercome some oflhe transactional friction that

has delayed and c,'n!)nues to deby Ihe deplo~ne[]( ofiruuwative services that consumers

demand. Dr. R"sston presented substantial evidence that thc initial deployment orVOD, earlier

rel=e oflllovie~ for VOD, Fancasl Xfinily, and advanced advertising was neither 35 qUlCk nor

as er;leltsi~'e as il could have been:' ] Post-transaction, Comtast's ac,,,,s~ to content - <;In arm's-

length tenn~, bUI with less contractual friction - will lead to iucf=ed Inve.sllllelli in

Gft';lory L. Ro...ton & Michael D. Top!",', Tbe Propooed ComcllS1---NBCU Tr>""";on: Rrsron>e to

COIMlenll, ,.d PeliJion> fU,gardiog COmpe!ilive Benel1!< and Adverti'ing Compelilion. MB Dod'el No 10-56 Ouly
21. 2(10) (""RllsSlonrropper Repiy fU,pOll").

Opf>O<ilion !lIId Re,ponoe al H-33, 56-79; ROSSTOn BenefilS Report1M1 10-14, 49- -'0 ~~. 7lJ;
ROi.>'Cln/I'''ppe, Reply Report11'l6.13, t4_25.

" S,',' RO<>IOn Benefi.., Report '1M124--4B.
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progr.ullrtlmg. accelerated deployment of new services, and more emdent and effective

e~perimenl;\1jonwilh new services.)1 TIIC combined entity' ~ acceleration of investment in and

deployment of Innovative prodUL1S and services should stimulate competitive programmers and

mullichulllIel video programming distributors ("MVPDs") to follow sui t," TIlesC and related

showings have not been rehuned.

Applicants also showed that beneJils will now /Tom ~IC langlble and 'enflable

commitments lh:l.t Applicant.~ have milde to lp,'alism. dJven;ity. and programming availability.

Applicants have made conerete their commitmenL<; to preserw Jnd ennch free over-the-air

broadcll5ling Wid to enhance 10",,1 news and public alTairs programmmg by reaching agreements

with both the NBC Television Affiliates and lhe Affiliate~ ASSQciations l'or ABC, CBS, and

Fox J
' Applicants have also undenaken ~ub~tanlialcommilLltCTIIS to Illvestlll and lllcrea~e the

availability of diverse and independent pro£lamml ng, CTlhancing and expand mg their mitia!

Given the weight of the evidenee supporting the subslantial ~--onsumerbeneflls of the

proposed transaction, it is 110 slUprise that velY few of the July 21 Responses attack the

tr<lIlsaction's benefits. Those that do crilicize. the benefits offer only condusory statemenls Ihal

"

"
"

5.v R""'lOn Ben~f118 R~pon ~ .~O, see also Rosslon/Topper Reply Report ~ 12,

.'>.:e R,,".lo~ SoneJil, &cport ~ S; Opposilion and Re'pon,e al 76-79,

Opl"',,';on ...d Ro,po~"" at 1B-25.

Oppo,i';on ""d Re,po~"" al 33_55. NABOS crilieizo. ApptioOJl'-' [or ,pending $6,) million o~ advenising
wi,h Ati-ican ArrLrican ,argeled media la;l year, NABOB, however, igllor.. Applkoul>' c""ulliln""'11O i""rease
'"ending On ad,.rti."ng with minority-<Jwned media by al lea" $7 million, See fd, a1262. Olher crilki.ms or
Applic..,'" comm,'menl'!O enhance diverse programming similarly fall short and have been refuled. See, e,g"
Oppo."lion and R••iX'''''" al35-40, 45-49; see also Leller from William Griffiu, Ch.inll"" .nd CEO, Hip Hop On
Domand. 10 JutilL' G."""ho....ld, Chainnall, FCC, MB Doc~el No, 10-$6 (Allg, 17, 20 10) (",jecling calls fron,
"err";n <Qn\meme" '" impooe ol.nd.lory cham,d ,el-a,ide. on Comca'i ooble systems and praisiug Applic.n""
cCJnllni,mt:\u, 10 &d<I dive...e prosrauuuing, .llempl 10 sell • Los Angeles sl.lion 10 minorily bidder.;, and creato a
$~O million fund to ,""""n mioorilY-<Jwlled "llew media" vemures).
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merely echo their prior assertion, and otfer nt' n~w eYld~nce 01 'reJible rationale to support their

claim~. For instance, Greenlining Institute alleges thJt Appljc~I' have made an

"unsubstantiated claim of public benefit," and haw not demonsilated Ih.lI Ihe public interest,

inclnding diversity, localism, and compeliticlfi. will be promoled Ihn:lJIgh this tran~action. )6 Yet

Greenlining Institute does not even purport to support this allegation with evidence; it merely

swrnnarizc, what other parties stated in their initial comments, By contrast, in their Opposition

~d Response, tiled on the ~ame day. Applie~ts made ~ affinnatiy~ showing - with specific

8ddltional eyidence, IIIcluding e"pert ~e<,)nomic analysis - onhe benefits to diversity, localism,

c(lmpetilion, investment, and Inn<.wation, rebntting Greenlining Institute aud all of the comments

10 which it cite~.)7 In rad, since July 11, the Commi"i(ln has posted even more letters in support

to the dodet in thi. pro~'eeding. including leiters from diYClSity groups, J& Members (If

Cllfi!'7e~~,-\· pro!'7:lIIuner~, ><) dC1:led ofikilllS;1 community groUpS,42 business organizations,4)

Greenli"ing In"ilulc Rc,pon<t al 4-b. 10

Oppooilion ""d !U;pon,e.1 16-79.

" M""v of Lhe lellers in sup[>On are d.led before !he Jul), ~ I Eling deadlino, butlhoy were not publidy
av>ilablc on Lho Commi,.ion 's EleClronic COltlllleOl Filing Syslem unlillh. wu:k uf J~ly 2I See. e.g.. Len",- fr~m
Moi;e; Perez, heculivo Direclor, Alianz. Donlinicana, loc" 10 Juiin' Genachow.k.i, Chai"""n. FCC. MB [h;ket
No. 10-56 (JLme 15, 2010); LoUe' lTum Peler Wong, Cliainnan, A'ian Paciflc American Cham""" of Commerce, 10
Juliu' Gen.1cnow,ki, Chai,m:m, FCC, MB Docki:1 No, to-56 (June 14. ~O 10); loll., 1i:om Scott G'ay, r ....iJen' 'mJ
CEO, Minneapoli, Urb"" Le.gue, 10 JulilJll GellOlChow.ki, Cliainnan, fCC. MB Dod'" N'J. 10·56 (June 7. ~O [01;
Lener [rom DaWlld Walid, heculivo Di'eclion, Cow",il on American-l'lami" Rd,lot'n•. Miclii~"" Ch:lpter. 10
Juliu, Gena~nowski, C!ulinnan, FCC, MB Docke! No, to-56 (June 22, ~O I0): leller fmm J.m,," Kell,·, P,e;tn"ot &.
CEO, Urban League of Metropolitan Seame, 10 Julius Go""chowski, Ch,im,"". fCC. MB Dockel No. 1O_~6 (June
IS, 2010); Lene, from Mal'\!arila C,",idez, Pre<idenl, Unido, po, cl Pueblo. 1<> Jullu, Go""rhow,!<i. Ch.;rmolO. FCC.
MB Dockel No, 10-56 (.TUlle 19, 2010).

See, e,g .. Lerrer [ron, Tlrlneen Hi'p3J1iu Mcmbcr> of Congn".. '" Juli"" G=t.ow'ki. Ch.irttlllIl. FCC.
MB Docke! No, 10-56 (July 22, 20 to); Leller [rom Eieven MC'mbe" ofC",oi:"'''' to JuliU& Genachow,ki. C,",inn.J't
FCC. MB Docki:1 No. 10-56 (.July 28, 20 to) (,upponing Applicanl" commilmenl 10 di"eroilYJ

See. e.g., lelia [mm Sean r. McGmil. Presidenl and CEO, New El,~land Spon; NtI""'rh. l(l Juiius
CenacMw,ki, Chainn.n, FCC, MB Docker No. 10-56 (.June 7, 20 to); Lotio' JroJn Dill TrevartlJe,,- Execulive
Direclor, MiclIig.n Governmenl Tclovi'ion, 10 Julius Genachow;;ki, Chairman, fCC, MB DockCl No. 10-56 (June
IU, ~01O); Leller Jrom Wilii",n V, Jerming." Jr., SI"lion Ma""ger, Bedrord Comumnily Televi'ion, 10 Juii""
Geo,cMw,ki, Chairman, FCC, MB Docket No. 10·56 (Juno 17, 20 In;, Lell.,r Jrom Julienne Turner, Execulive
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and advertisers,.... The~e leut"rS further ~upport A.pplicanls' demonstralion of public interest

benefIts and attest to AppJi"alll:'l' pcl~ilive Itn"k records in the communities lh~y serve.

Some COtntnentt"rS attempt to argue, ~<lntrary to lhe record in lhis proceeding, lhat the

benefits of the lransaction are not real and ~ub~taruiaL For example, wilh respect to independent

programming, Writers Guild ofAmerica, West ("WGA WOO) denigrates ComcEl31's agreement

wilh lhe Independent Film & Television Alliance ("IFTA') as iru;uffidenl bt"cau~e "the

agret:mem does not provide a guarantee that any amounl of indo:petldenlh'-produced

Dir=lor, Concord Communily Televi,iOlL to Juliu.. G.:uacho""k,j, Cllain".n, FCC. MB D<Jd'~l No. llJ·~~ (Mar 16.
2010).

See, e.g.. LcllcT from Bruce Patterson, Michig&n S,ott Stnll,t, 10 Juliu; G~n.lcbow,ki, Cbainnan, FCC. MB
Docket No. 10_56 (June 16, 2010); Leuer from Curry Todd. 1 ~1lIle.<s.., Heu;~ of Repro"'n..'ive., l<J Jull",
Genocho.....ki. ClIainnan. FCC, MB Dockel No. 1O-561)unt 2. cOlO!; leu" fro,n Iohn DoS'efano. Jr. Mayor. New
Haven, cr, 10 Juliu. Gc'Uacbowski, ClIahman, FCC. MB Thlcw 1'1". 10-S6 (1u"," 3, 20 lOt Lmer from R"y
~ohmidl,Michigan Hou"" of Rc"!'re=tative., lO Juli.,. G~n,cb~",;li, Chairntlltl. rcc MB Dock~' t'lo. la-56 (June
1~. 20 10); L<tter from James H, M~rrill, Soulll C.,.olina Hou,,", or Rcp"'''''''atiw<, '0 Iulius Go"..how.ki,
nahmon. FCC, MB Do"k~INo. Ja-56 (.TUl1~ 15, 20Ja); Leuer from Denny Thlylo, May,,,, 8.:0..<100. OR., to JuliU!O
GeMchow,ki. Ch.irmon. FCC. MB Do<kel No. [0·56 (June 14. 20 [0); Lellor from Gknn F. McCo"".II, President
Pro T ."'J'Of". Soulh Corollna Son.lo. 10 lulius Geuachowski, Clutinnan, FCC, MB Docket No, 10-36 (lUDe l4,
20Ja)

.....'" q .. l.tt., from Brian A. Gallagher, President and CEO, Uniled Way W",ldwide, l<J Julius
G.nad",w,1<i. ClI.inroaD, FCC. MB Docket No, 10-56 (June 21, 20 I0); letLer from David BLlkowski, Execuli",
DifOClur, D"objl,!y Adv""al•• of Kenl OJunry. to Juli\lll Genachowski, ClIainnan. FCC, MB Docket No. 10-56
(Juno 16, 201m; Lett.,,- from Joy C. Newton, E~ecubv~ Dir~ctor, ClIainnan'., Leadership Forum, 10 Julia..
Gtnachowski. Cllairrnau, FCC. MB Docket No.1 0·S6 (June 21, 2010); leiter from Katherine Cabaniss, Execmiv.
Dire<wr, Crim~ SlOp""". '0 Juliu, Genochowski. Chainuan, FCC, MB Dockcl No, 10_56 (lUlle 15, 2010); un..
f",n,/emllfer' O'FlolUlery And"'lOn, P"",;d~nt and CEO, Uniled Way of Broward Counly, FL, to Julius
G~nacho""ki, Ch"rmlln. FCC. MB Docke, No. la·56 (June 15, 2010); uuer from KalllC)11 S. Rosoow, Exeou,ive
Dir<ctof, Big Broth",.s Big Si<t.... of Berrien &. Ca", Inc., 10 .luti", GelUlCbowski, Chairman, FCC, MB Docl<rl No
loJ·;6 (June 14.20 loJ)

See. ".g., I.ott« fi-nm Fredoric Kurkjian. Senior Vic< ProOlidenl, l'edmicolor USA. Inc., 10 Julius
Genaobow.ki, (,boirne,". fCC, MB Dockel No, 10-56 (July a.lOIO); leuer from Mauhew Aden, Vice p,..idenl,
HElfTIlonic, j"",, to Illlius G''''cho"",kl, Cllain"alL FCC. MB Dockel 1'1". 10-$6 (Jun~ 16, 2010): LeIl~r fi-nm Tony
Hanwick, pre,o;idem &. CEO, N"nh LilHe Rock Cllamber ofC-"nun.roe. 10 Juli\l.' GclUlcho....ki, ClJ.1hman, FCC,
MB Dockel No, 10·56 (June 14, 1010); I-"ller from Voil P. Gorvin. E~couli", Direclor, Cenlnll Buch CoWllY
ChalOber of Commerce, 10 Juli"" G.n!IChow.ki. ClJ.1innon, FCC. MB Docket No. 10-56 (July 30, 20 Iu); un.,. from
Ed u.za",s, Prosidenl. BTIUlfom Ch""'ocr of ComlJU)roe, 10 Julius Gen.1chowski, Chairman, FCC, MB Dockol N~.
10-~6 (June 17.2010).

See. e.g" uuer frOll! Pbil Co...-dolL CEO. Mil1d~lI",eNA. to Julius G.nocho""ki, ClJ.,,;rmlUl, FCC, MB
D<Jcket 1'1", 10-$6 (.Iw,e 21, 2010); LOller fu>rn Ni~el M"m"- C[ 0. A<~j, Modi •. 10 !uliu. Gonaclwwski, Chairn,"n,
FCC, MB DockerNo. 10·56 (June 17, lOtU)

"
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programming will be aired on {Comcasl-ownedJ channels" and proposes tllat Ihe Commission

require a set-a~idc for independent plQgrammmg Qn NBCU broadc~l and television nelworks.45

WGAW, however, idenlifies no legitimate lran.'laction-spec,fic harm thai would jlJ5lifY

Ihe imposilion of ~uch a condition on one company - nor can il. Applicams have agreed to

devote subslautial resource~ 10 enhancing: thc oppw1unJli~~ lor independently-produced

programming to be considered lor NBCU and Comeasl plalfonns, includiug pro~'iding $1.5

million per year in development funds and providing opportunitie~ 10 pilch programming ideas

directly 10 NBCU creative execulive~"" These efforts are de'>igned to facililale the developmenl

ofcompelling programming rrom independenl produee~ who might otherwise nOI have ~uch

opportunilies. In the highly competilive video programming environment in which NBCU

opernles, NBCU execulivc~ will have every Incentive 10 ensure Ihat promising programmiug

concepts from independenl producers have Ihe opportunlly 10 be developed and lested in lhe

marketplace. Fuetller. Applicanls nole that the Commis~ion explicitly repealed any requirement~

on the SQurce <l f programmiug almost twenty yearn ago, and the rca~ouing for that decision ~till

,'
~tands lod:ly. '

.,
WGAW !I.><pu";e,, 4, 6,

OpJ'U"i'ion .nd Rf,<pun,e .' 41-42 .

See In lite Malle, ofE"dludlian afthe Syndication ond FilUlncial Interest Rules. Se<.",d Repon and Ord"'-,
8 fCC Red 12~2 11991J•.,e. aha Oppo.ilion & Re.pon.e .t 239 n.803 (quoling Commissioner McDowell .s
explaining in a 2008 speech regarding Fin;'Syn, "[pjrofound changes h.ve occurred .ince 1992. Today. 1tll' .""mge
consumer h.s • choice ofalle.sl three sub""ription video provide". and sometime. five. Cable cmnp.nie; .....s
over 92 percent and ",[Ve .pproxim'lely bO poercenl of oou,.hotd, Oi=TV and F"ho,liIr ""rve over 30 m~lion

consumers and h.ve grown 10.30 perce"l market .har<: .mong MVPD, Now phone comp.ni", are 1I1 the video
business (00 , The reach of (he bro.do",,' n",works hall falten far below the 62 percenl of lhe p,,",e'l1me
audience cited by the court in 1992. During 'he ,'um'.l ,ea,on, the combinalion on7 .J.'uppo'l<d cahle n.t",m!c;
po.ted higher rating.; among the key 18 to 49 domoognphio (han lhe broadeo'l nelworks 1" I'I'l~, the", ...... IIiJ

public Internet, let alone Internel video, "J,

.,
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WGAW also claims lhat the reduction in transactional fridi"n will result in the new

NBCU p,.ying an unfaIr price for coutent al,d ~hiJ\ing economic bellefit~ ((I the joint venture at

the c:<pense of cont.elll pmdncers. WGAW's counter-llltuitive contention is that negotiation

fricliotJ, which slows the development and deployment ofiullo'r"ative platforms, determines fair

market value.'s As Drs. Rosston and Topper ~howed in their Reply Report, WGAW is incorrect.

At the outset, Drs. Ro;;sL..)n and Topper nore that "WGAW provides no economic analysis

or evidence 10 support it:; claim, and in fa<.1 there is no thcoreticnl Or t,u:tual basis for thli;;]

dalm.',4i Moreover. WGAW's claim "does not make ecouomic sense bocBLlse negotiation

frictions prevent filTIlS fium ~greeingupon a tair markel price. "j(I Further, "WGAW's claim

ignores the fnctlhat the video marketp',ace is highly competitive; ... [nJeither parly to the

transaction hns mark"" power nor will the lrall~adjon give them market power or result in the

e;wlusion ofany buyt"r or ~el\~r from the marketplace... II Firmlly, WGAW'~ claim is contrary to

the temlS otlhe e\ecuted transaction documents. The joiut venture "t!7ecment requires that the

prices that Comcast JlIlYS for NBCU coutent cannN be less fuvorJb1e 10 tile join! venture than

tho~~ the joint veulure WOlild obtain from comparable transa~tio1l8 with unaffiliated third parties.

ThU!<. "NBCU is protected agaiustlbe risk that the price of any IraJl811Clion Wilh Com~a3t will be

lit 'below markel rates. ,,,52 WGAW'.o calls for imposing a "fair market value" condition are

•

•
"

WGAW Rtopon« 011.

R~"lonrropper R"f>ly Roport '112~.

Jd 'II t 1 n.n (""'pM,i, .ddedl.

Id. '112"7

!d., 2~.
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UN'l.~-gs.arv :utd would dr.lw the Commlssion into dynamic COrlfent n('~oliations that are OO!C:1. -

c('onducted by private partr~s.

With respf'('.t ~o pl:bJlc, .,ducntionol, ~d gO'o'cnlmcut ("PEG") programmtng, American

Comn:unily Television ('<ACT'} chum thai the Applicants' coI1lmitment~w~uJd at.::ruaHy

di5lad\iantage PEG programming, rather than promole and enhance it.3) ACr's crilicism largely

dupHcates lhe criiici5lms of o[her coouneniers in tlle inihal CQmmeni round. and ht)s heen refu'~

by Applicants in lheir JuJy 21 Opposition and Response:.~~ ACT first urges the Commission to

place a r.ondition on the Iran~.u;Hion10 requin carrla.g~ofPEG cha.nJu::h~ 011 'he bas~c tier.·~J As

Applicants explained in rlleir Oppo~illon Md Respome. ACT·s suggestion ~"; uw.ecc~s.aryand

.,;onlrnry to )oca} and fedem\ \now: tl:e flalw.na~ oommit::t\lent ACT seeb for C3ITiage on a basic:

lief (digi\lli or analog) w\Juld oonfli(t with e:a.::istin,g frandti5le agreemenl~, and sudt a

commitment is: in:l.Pl'ropri:ne tdven thai the Communicnliolls Act does nol impose PEG chaunel

pla\:emenlohlig<Jht"ln!'l fOr lhe bu-ge ond gNwlng uumbct vf cable sy~rems thal are rale-

dereguJ:lled. ~6

ACT abo rals~ concerns that COrnCa.'3l wiJI provide access to PEG channels on irs vOD

plaltonn in ]leu (If Huear cc.niage Or wllJ develop a separale On Der.tand and On Demand Online

platfunnjusl for PEG chan[}eJs.~7 Nellher oflJ.o~e conrems r~ legl!jmate. Pirsl~ as App]icEm[~

confinned in theif Oppo:;:itiGU and Ret:poI1Sc~Applic,f1I1I!.' inLenliuu In Londering lis commitment

Opposilion Itld Respon:le OIl J07·r)9.

.o\C T Re~p01l'le :Jl li->l-_




