July 28, 2010

Chairman Julius Genachowski
Commissioner Michael J. Copps
Commissioner Robert M. McDowell
Commissioner Meredith Attwell Baker
Commissioner Mignon Clyburn
Federal Communications Commission
445 12th Street S.W.
Washington, DC 20554
Re: Notice of Ex Parte Presentation: GN Docket No. 09-191 (Preserving the Open Internet); WC
Docket No. 07-52 (Broadband Industry Practices)

Dear Chairman Genachowski and Commissioners:
On July 28th, David Honig, Counsel for Thirteen National Civil Rights Organizations (“National
Organizations”) filed a letter that stated Free Press was urging the Commission “to adopt a version of its
fifth proposed net neutrality rule that would prevent businesses” from purchasing content delivery
network services (“CDNs”) from Internet access providers.1 This is an inaccurate interpretation of Free
Press’ opposition to paid prioritization, and does not reflect our position as stated in this proceeding.2
Free Press has never, and does not currently oppose these forms of "geographic" prioritization, because
geographic prioritization unlike routing-based prioritization, is not a zero sum game. Because it is not a
zero-sum game, ISPs can sell as much caching as they like without causing degradation of other traffic on
the best efforts Internet. Further, unlike routing-based prioritization, CDN services do not distort last mile
investment incentives by encouraging ISPs to profit from artificial scarcity. And unlike our concerns with
so-called “managed services,” since CDNs and the open Internet are complementary inputs, the presence
of an ISP CDN business does not carry the same risk that the ISP will disfavor investment in the open
Internet.
What we have expressed concern about is routing-based paid prioritization, where an ISP in times of
congestion speeds up one set of bits by slowing down all others. This form of discriminatory traffic
delivery will harm consumers and small businesses, and will only benefit the few content giants that have
deep enough pockets to pay for favorable treatment -- above and beyond those who purchase CDN
services.
1

See Letter from David Honig, President and Executive Director Minority Media and
Telecommunications Council, Counsel for the National Organizations, to FCC Chairman Genachowski
et. al., GN Docket No. 09-191; WC Docket No. 07-52, July 21, 2010.
2
See Comments of Free Press, In the Matter of Preserving the Open Internet, GN Docket No. 09-191,
January 14 (2010), at p. 128: “CDN services give cached content “priority” over all other content as a
matter of geography and physics (the speed of light). Nothing at all in the proposed rule would prohibit
CDNs and local caching services; indeed, such services are a more cost-effective and non-discriminatory
way of achieving improved QoS on certain types of content.”

As we explain below, allowing routing-based paid prioritization will lead to a situation where ISPs favor
their own vertical content and the content of a very few select industry giants with big brands. Paid
prioritization on the open Internet -- which is not yet taking place -- will be a disaster for small businesses
and new entrepreneurs hoping to compete with today’s Internet giants.
As the Commission is well aware, unlike paid prioritization in other markets such as physical parcel
delivery, the routing of IP data is a zero-sum game. If a router speeds up one set of bits, by definition, all
other bits are slowed down. Further, prioritization only has meaning during times when a network is
experiencing congestion; otherwise the bits are routed in a first-in-first-out manner.
This engineering reality leads to basic economic realities that bound the practice of paid-prioritization:
First, ISPs will only be able to form a small number of paid-priority relationships: Because of the
negative impact on non-paid priority content, consumers will be less willing to pay for broadband service
if an ISP prioritizes too much content, and an ISP’s revenue gains from prioritization will not be enough
to offset the losses stemming from user defection and devaluation. Also, the value of the prioritization to
a third-party is directly proportional how much faster their content loads in comparison to non-prioritized
content, but the more priority relationships an ISP has, the less this difference in load time. These factors
create the reality that ISPs will only be able to prioritize a small amount of content, whether their own
vertical content or the content of a few select third parties. History shows those few select third parties
will be those with the deepest pockets and biggest established brands, not new entrepreneurs, non-profits,
or socially disadvantaged businesses.
Second, the revenue potential from third-party prioritization is low: Unless network owners are blocking
certain Web traffic outright, it isn’t clear at all that content providers would be willing to pay for this form
of accelerated delivery, when services like local caching (CDNs) are sufficient to deliver low-cost, quality
streaming video. Today, this entire market for this “geographic prioritization” in the U.S. is less than one
billion in annual revenues -- on the order of less than one-half of one percent of all current ISP annual
revenues.
These economic bounds indicate just exactly what is motivating ISPs to so fiercely oppose restrictions on
paid prioritization, and indicates an anti-competitive future if the Commission endorses the practice:
ISPs will use vertical prioritization to preserve legacy voice, SMS and video revenues: Because ISPs are
bound by the laws of physics and supply and demand, they will not be able to generate substantial new
revenue streams from paid-prioritization over the public Internet. But they will be able to use
discriminatory prioritization to favor their own vertical content. The motivation for ISPs opposition to
nondiscrimination is not the desire to earn new revenues, but to protect legacy voice, SMS and video
revenues from the forces of competition enabled by the open Internet.
ISPs will form a few limited and exclusive third-party priority relationships to avoid competition through
product differentiation: ISPs will likely strike exclusive third-party priority relationships, but will not do
so for the revenues they will generate, but because such exclusive deals will serve as a method of product
differentiation. History has shown that such business strategies are often anti-consumer and anticompetitive, as they enable companies to avoid meaningful competition on their core access services.

Rules that permit paid prioritization will harm network investment: The benefits of prioritization to those
paying for the preferential treatment are only realized during times of congestion. Therefore, ISPs will
benefit from congestion in the network. This means that ISPs allowed to engage in paid-prioritization -be it vertical or third party -- will have a substantial incentive to delay investment in order to profit from
artificial scarcity.
Rules that permit paid prioritization will harm edge investment: The performance differential from paidor vertical- prioritization would effectively subdivide the market for online applications and services.
Apps and services offered without priority may not function well enough to serve as substitutes for many
would-be users. This will crush edge investment and jeopardize the entire U.S. innovation economy.
The basic principle of open, nondiscriminatory interconnection is the DNA of two-way communications
networks. Nondiscriminatory interconnection is why the Internet looks nothing like cable television, and
is why the Internet has grown into an infrastructure that facilitates the truest expression of the freemarket. This principle lies at the heart of the Communications Act because Congress rightly recognized
that open, nondiscriminatory interconnection is a requirement for a successful communications
infrastructure policy. Network Neutrality embodies this basic principle.
Ultimately, the Commission has the responsibility to ensure that the content market that sits adjacent to
the access market retains maximum competitiveness, as it always has, by precluding market power in
network ownership from distorting the market for Internet content. This is the successful legacy of the
Computer Inquiries that the Commission must uphold, even as it moves beyond these rules.

Respectfully,

S. Derek Turner
Research Director
Free Press

