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HSD and voice services. I 19 Consequently, we focus only on Comcast's video margins in our

analysis.

b) Diversion to Comeast Cable

106. If, as we arc assuming, NBCU withholds its programming from online MVPDs but not

traditional MVPDs, it is likely that a largc share of any subscribers who switch to traditional

MVPDs as a consequence would subscribe to an MVPD othcr than ComcasL In other words, the

diversion ratio will almost certainly be substantially below one. The most reasonable starting

point is to assume that each traditional MVPD would gain a share proportional to the MVPD's

national market share.

IO? Comcast's share of all MVPD subscriptions is 23.8 percenL I20 Hence, we model

Comcast as gaining 23.8 perccnt of those subscribers, if any, who are induced to switch to a

traditional MVPD when online MVPDs are dcnied access to NBCU's programming. That is, we

set Diversiofl to Comcasl Cable equal to 0.238.

2. The defl/Llfld jelr Carncast high-speed data mighl jail, which could decrease
Call/casl's broadband profits.

lOS. As discussed in Section 11.D.2 above, if households viewcd television strcamed over thc

Internet In patterns mirroring traditional television viewing, they would require vcry suhstan(j,l[

amounts ofcapaeity; subscribcrs to onlinc MVPDs would be lik,~ly (0 usc roughly 100 times

11<)

120

Suhscribcr.'i III ~I hypothetical online MVPD \votdd have already dClllonslrated it willii\~Fnc'is to j1lll'chasc
video aull hl"\ladhand [nLcrnd aeee..,s (as well as voice) scrvicc~ from 'icparalc prlwjdcrs, TllL'rd'orc, there is
liulc reasoll [u Cxpccllhal such subscriher:, ........,Duld have a particular !-,refCrcllcc for triple-play pilckagc ..... Til
addition. any triple-play profit would wry likdy be olTsd by losses [hul C()!llI;a,'.,l would ,..,urfer rrom HSD
downgrading. The sl'cnario analyzed below ill whid\ the losses suffered ['rom HSD downgrading arl'
a,slllHl'd 10 he zero can be viewed as one in whieh lhe ch~\nge in tl'iple·play profit hilS r-c(;n w,,;,')ullled fully to
olT-.Cl lhe <.\(:l\l<11 change in HSD [lroril.....

McdiaBusincs., Corporation, "rYledia Censu~. All Video by D~ji\,"'llhC)umln 2009.
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more data than Comcast's average HSD user today. Such users would exceed usage caps

currently put in place by Comcast and other broadband Internet access service providers

including Cox, Charter, and Cable ONE. 121 Fundamental economic logic indicates that users

demanding such markedly higher service levels would have to pay at least somewhat more for

broadband acccss service, perhaps through the need to subscribe to a "high-volume" tier or

serVlce.

109. In the event that the withholding of NBCU content from an online MVPD induced some

households to cease subscribing to an online MVPD, those households would no longer require

the same level of broadband Intcrnet access service. Some of those users would likely

"downgrade" to a lower-volume broadband Internet access tier. Other users might tcrminate

their broadband Internct access service entirely. And still other households dropping their

online-MVPD subscriptions might choose to stay in the high-volume tier, although one might

reasonably cxpcct there to be few such households because their usage volumes would bc

dramatically lower oncc thcy ccascd streaming programming from thc onlinc MVPD to their

homes.

121 For example. Coltll.:a..;( L'urrcnlly places a usage CLIp of 250 CiB pcr monrh on conSUlTler HSD plans. See
COlllca:-.l Corl1Pralion, "Annoullcement Regarding an Amendment to Our Acccplabk Usc Policy,"
avoifoMe (/f hllp:llwww.comcasLnet/terms/network/amendment/, site \';\"ired April 25, 2010. This is hc:low
(he cstill1:\lcd 2KK CiB per month required to replicate traditionallCleyj~ipn viewing llnlinc, (I,'" calculated in
Section fJ.D,2 ahovc. For oanrJwidtlJ usage caps by other providers, .~ee Cox COlllIllUllic,llioIlS, "Features
and I.il1lih ()!'Service," Septel11bLT ~(), 200 t), lIvailahle at
htlp://ww2.cox.com/aboulus/policicsllimilalions,cox, site visited April 26,20 I0; CharIer Coltulluniuttion:-.,
'·Al.:l'cptahk U:-.e Policy· RG:-.icll'lltial CU:-.tDTnI..'rs." Fchruary 2009, oWJilalJle ({(
hllp://www.charler.comlVisilors/Policies.aspx.!Policy=6. sac vi.\'ifetl April 26, 2010; Cahle ON]:: Cabk
UNE, "CahJcONE,Ncl High :ipccd Internet Access Sl'l"YICe I\l.:ccptahle Usc Folicy:' wby, )()()l). l1vui!ohle

(/( hItD://www.cableone,netJPages/lnlcrnetAUP.aspx, ,\;/(' v;:,ill'd April 20, 20 ID,

Other hroadh<ll\d l'ltel"lld ael'L':-'S providcr:-., such as I\T&T and Veri/OIL dn not currently have Ll.<.,agc eap:-..
flowever, l~lJrrenl ;lycral_:e broadhand usage i.., far helmv thaI which would be required t(1 replicate current
lelevi.'iI()Jl yj,.'wing u:-.ing. <.In (lnline l\rVPD. So. acro:-.s all providers, intmdllclioll ul" all onltne MVPD
would came a (an!L' JllLTC:I.'ie ill hroadhand L1.<.,age. whIch eould be expected tu k,lll to positive pric\..' c1lecls.
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110. We take two approaches to modeling consumer behavior with respect to broadband

Internet access services. First, as a limiting case, we assume that foreclosure has no effect at all

on households' purchase decisions regarding broadband Internet access services. Under this

approach, foreclosure is assumed to have no effects on Comcast's broadband profits. By

ignoring the adverse effects that households' downgrading and terminating HSD services would

have on Comcast, this assumption makes foreclosure appear to be more profitable than it actually

would be. 122

LLI. Our second approach allows for the possibility that consumers will change their

purchasing behavior. For simpLicity, under this approach we assume that all households that

cancel their onlinc-MVPD suhscriptions reduce their purchases of broadband Internet access

service hy downgrading to a lower tier of service. Implicitly, we are assuming that the profit

differential due to households that would drop their hroadband Internet access service entirely

instead of merely downgrading are offset hy the profit diffcrcntial duc to households that would

remain on a high-volume tier instead of downgrading.

112. As usual, we specify the effect on Comcast's profits as the rclevant margin times the

change in tlle quantity of the associatcd activity. Because we model those households that leave

their online vidco providers as downgrading from the high-volumc tier to the low-volume tier,

the relevant margin is the incremental margin earned on high-volume suhscrihers relative to low-

volumc subscribers. We use Incremental HSD Profit to denote this amount. With this notation,

the effcct on COlllcast's profit from the sale ot' high-speed data services is:

I ~2
In lcrll)~ ur the mechanics lIt' Iii\: aCC(llllpanyJng spreadsheet (BdCkup i\L1achmcnl 2), we implement this
approach hy a~sllllljng lhal Increl/lented H.)'J) Pro/I! is equal tp lew.
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Number of Comcast
HSD Downgraders .

Because we assume that all households that leave the online MVPD downgrade their broadband

Internet access scrvice from the high-volume tier to the low-volume tier, then the Number of

Comcast HSD DownRraders is equal to the change in online MVPD subscriptions induced by

foreclosure times thc share of those leaving the online MVPD who obtain their HSD service

from Comcast. That is:

Number of
Comcast HSD
Downgraders

Change in Online-MVPD
Subscriptions

x
Comcast's HSD Share of

Households Leaving Online
MVPD

Combining the previous equations implies that the change in HSD profits is given by:

Incremental
HSD Profit

x
ChanRe in Online-MVPD

Subscriptions
x

Comcast's HSD Share of
Households LeavinR Online

MVPD

113. We have alrcady discussed the rcasons why the value of ChanRe in Online-MVPD

Suhscriptions is likely to be low. We now discuss what values are reasonable for Incremental

HSD Profit and COlllcast's HSD Share of Households Leaving Online MVPD.

aj Ineremental HSD Profit

114. The incremental profit from high-volume users can be defined as the incremental revenue

generated by high -volume lIsers minus the incremental costs generated by sllch users.

Determining the incremental revenue is challenging bccause Comcasl and other broadband

Internet aeces:; providers generally do not charge residential customers based on usage volumes

nor have we seen any plans indicating what they might charge if they did so. However. given

that online-MVPD sllbscri\lers could he expected to consume as much as 100 times more data

than do average users today, economic logic indicates that such households Wlllild have to pay at
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least a somewhat higher price than other households. This point is further supported by the fact

that all of Comcast's current HSD plans targeted at household consumers include a 250

GB/month cap on usage, a cap that a subscriber to an online MVPD would be likely to exceed.

lIS. Lacking specific information on the additional amount Comcast would charge for high-

volume service, wc consider two alternatives. First, and most conservatively, we consider a case

in which the incremental revenue for HSD service just covers the incremental cost associated

wilh providing such service, as calculated below. Second, we consider a case in which Comcast

charges 1.5 times as much for the high-volume HSD tier, meaning that the incremental revenue

is 50 percent of current HSD prices. '23

116. It is worth noting that these methods of projecting incremental HSD revenues imply that,

at most, the high-volumc usage plan will cost 1.5 times current prices, despite the fact that high-

volume users are projcctcd to download roughly 100 times as much data as the average HSD

subscriber today. In other words, thc projected valuc of incremental revenue assumcs that thc

pricc per gigabyte of data for thc high-volume tier will be substantially lower than currcnt

Comcast prices pcr gigabyte.

III. f\ I'all in thc numbcr of HSD customers a.s thc result of a fall in thc numbcr of online-

MVPD "'lhscril",,·s cOltld rcducc COIJl.:ast's costs, which would partially offselthc loss in

incremental revenue.',. We worked wilh 'Cony Werner, Chief Technology Officer of COlllcast

" I I . , . I t· h' I . 124 I . I I I,-,[11 e, to e~;t[ll1alc \IIC tllagolLucc 0 t esc mC'I'Cllll"nla ccost saVIngs. n parLlcli ~Ir. we il.,-;(ec

Mr. Wern',r;]) [['o'lel I s'ltuation in which: ('1) 10 Jlcrccnt of all MVI'D houschold', would

Sp\~ciiic,lli/, \VI; lL',l; ttl'.' l'UlTC,l( a'lcr~lg;~ priec or 'J;{{ }} as the [O\v-'/lllllllll' priL'L' 'HId 150 percent or

:'1Ii) (i.e .. $1 { ))) 'IS tl1<: high-'1I,lullic price.

1'1
'l'[lC ITlo\kl : ')l:l " i;; incllllk.ll \\ii[l~ Illl!" h;lL'!.:Up I[wll:rials. {lS COlllC<:LC,t Altachmctll I
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subscribe to an online MVPD absent foreclosure, and (b) 10 percent of the online-MVPD

subscribers would depart the online MVPD if NBCU content were withheld. 125

118. To complete the modeling, Mr. Werner assumed that, by the time this hypothetical

scenario would take place: HSD usage by "low-volume" users will have grown to 20GB per

month; the percentage of all television viewing in high-definition will have grown to 75 percent;

overall broadband penetration will be 80 percent; and Comcast will serve 50 percent of the

broadband households in its footprinL I26 Using these assumptions. Mr. Werner computed that

online-MVPD subscribers would consume 471 GB of data per month. In Mr. Werner estimated

that the hypothetical loss of 10 percent of the online-MVPD subscribers (who, by assumption,

make up 10 percent of all MVPD households) would reduce network data demands by between

seven and eight percent. 128 Based on current growth rates, Mr. Werner estimated that this would

allow Comcast to save {{ }} !' . I d' . k 12Yo capita expen l1ures on Its networ .

119.

12'i

117

12:'\

I_Hi

According to Comcast, its annual capital expenditures attributable to the HSD network

Each 10 percent figure was Llsed only to pin down a change in data usage with which to undertake the
calculation. fn practice, we assume that Ihe incremental cost is linear in the number of suhsl'fihers lost l)\/Cr

the range evaluated in the ron::dosurc-prol'ilahility calculatiolls in Table 2.

Nole: thalthis 50-percent figure is within Cnmcasl',"; footprint <Ind. consequently, is not directly comparable
[0 Clll1K:<lSt'.'i nali(Jnwidc HSD share, presented helo .....'.

'fllis figure cOlllbines subscribers' video needs wilh plher Internd usage.

Nole thill. f(lr this calculation, Mr. Werner assumed rhat a hOllsehold would he c(lnsullling ~cvcn hours of

tL::1evisilln pcr l..by. Ch~\nging this to eight hours pL::f day increases the eon,";UJnption to 535 GB pcr month
hutlcad~ ttl nnly a small change in the implied rcduction in data demands: 7.9 perccnt rather than 7,7

percent.

Mr.W":rner·,,, model round that the hypothetical loss or I0 percent of an online MVPf)'s subscrihers would
Icad to a 7.7 pcrccnt reduclion in cap~leity requirement for Corncast's HSD networks. U

)) Howevcr, after accounting for the fact that some

lH)L1~cIHlld,; that leave tbc onlinc J\;lVPD would subscrihe to Corncast's video services (and lI~e the
a",neiatcd video Ol\ demand services, in particular). Mr. Wcrner determined that eliminatioll ({

}} of carital expenditures wa~ the most reasonahlc estimatc for the nct ciTed of the changL::'.
crollY \,ycrncr. Chiel' Technology Officer or C'olllcasl Callie. /\pri\.n, 20 I0, interview,)
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}}).]10 To convert this number into

an amount per suhscriber leaving the online MVPD due to foreclosure (the relevant number to

compare to the incremental revenue from those switching from the high- to low-volume tier), we

note that the projected cost savings was based on the loss of one percent of MVPD households.

The model assumes that Comeast will lose households in proportion to its share, so, because

Comcast currently has just less than 23.6 million video subscribers, the reduction in Comcast

subserihers is equivalent to just under 236,000 households nationwide.]]] Hence, the estimated

savings in capital cxpenditure is equal to ${{ }} per household leaving the online MVPD.

Amortizing this capital savings to determine the monthly equivalent (using a la-percent annual

discount rate) 132 yields a monthly incremental cost per suhscriher switching between the low-

volume and high-volume tier equal to ${ { I}

120. In our most conservative case, we set incremental HSD revenues equal to incremental

HSD costs. In our second case, we combine the incremental HSD revenue of $( ( }} with

this incremcntal cost estimate of $( ( }}. These two cases yield values of Illcremelltal HSD

Profit of $( ( }} and ${{ }} per month, respectively.

IHJ Cumetsl Corporation, {{ )} (COIllca'il AtlilChlllL'ill 2).

1<,

I l~

C:OlllL'a:.,1 Cable, {{ }} (\HllCilst Allachment 4'\ l3ccausc
\"'\..' liS\..' current capilal cxpcndilurl's, wc 1.11..... 0 lISC '..:urrent COlllC,lst MVPO suhscrihers in compuling the co.... t
pl.'!' hllusc!Jnld [caving the online MVPD,

COIlKibL Corporatioll, {{ II «( 'tllllcas[ Attachment 3). Sec 1,\'1"(./('/-

Kurz II/ilia! {Jec1amlio/l, Section tV.A.4 for a discu:-.sion orllw ,-,~propriatcdiscount rale.
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h) Comeas"s HSD Share of Households Leaving Online MVPD.

121. We assume that the fraction of those households terminating their online MVPD

subscriptions who rely on Comcast's HSD services is equal to Comcast's current nationwide

HSD share, which is 21.1 percent. 133

3. The demand./fJr supplemental sites owned hy Comcast could he affected,
although the effect is likely to he small.

122. Just as some subscribers to online MVPDs might shift to sites owned by NECD to access

programming that is unavailable on the online MVPD, sucb subscribers might also switch to

sites owned by Comcast Interactive Media, including Fancast (which shows NBCD content

syndicated from Hulu and is therefore a destination to which users could potentially turn for

some NBCU content that was no longer available on an online MVPD). Thus, a foreclosure

strategy that lcads to increased streaming of NECD content on Fancast could increase the profits

that Comcast earns from Fancast. In particular, [[

))13" However, recall that the wide range of valucs we use for

()nlineSuppPro/it covers the range between the profits thal NBCU earns for ads viewed on Hulu

In

1\-1

CUIHGI;"[ rCl'llrlcd 15,1) million HSD :-.uh:-.crihcrs althe cnd 01'2(01), (Corneast Cable, {{

}} (Cnmcasl Attachment 5).) SNL Kagan rcpodcd 75.6 million HSD suhs in
2009. (SNL Kag'-lll. "U.S. High-Speed Data [)rojcCliom;, 2009-2020" Ul'd Pmly Attachmellt [6).) The
Kagan number includes cable and lcleo (DSL plus lilx;r) H:;O ;"lIh,,,; hut cxclud<.:s ','lifeless add satellite f1SD
suh:),

Commissioll :-.talT have cxprcs.' cd the view lhm l:ahk providcL'i may havl: cOlnpclilivc advanlagL's ill
olTering high-speed [nlernct acce:-,s services. whil'!l l'ollid rl'sull iJllhcif winnll','; a higl1\:r sh~lrl' l1r high
,>peed d:ll;l,'-,uhseribcrs in the future, (Federal C01ll1ll11nil',llipllS COlllll1i:,slon, CO!ll/{!I'tif/j{ AlfieriI'd: Tile
Notional (Jr!!(/rfhw/(/ Plan, Ivrareh 20 I0, tlvailub!( (if .h!.1J2://www.broadbund.gov/download-plan/, site
vi,I'iter! ivLirch L~, 2()IO (hcl'einaftcr, National lJi'oUdbrlfid P{rm). ;\142,) If iI11.'; vi(;w v,ere l'()IT('c[, Lhcllllur
lise orComca~t's clirrenllnarkct ~;h[\j'(~ would overSI;II<; llll' pwr'll"biJity of l'nn:ch)SLII'l' l)"C~HbC Cnll1CJsL'.'i

loss ol'pm!'ih from high-voluille clI,'-,lolllcr:-; would bl' highl'l' Ihan \",'l' havl' 1'1'ojt:'l'lcd.

Amy Bal1'Sl'. Prc<.;ident, Comc(\~l fntei'i.1clive l\ikdi<l, ,\priI2 1), .:010. inlerview.

{(
J)

1:3
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JJ and the profits that NBCU earns for ads

JJ In the case of

J), so the combined revenue to Comeast and NBCU should be covered by the range used

for OnlineSuppProfit. Hence, we do not include a separate term for Faneast's profits in the

model. 135

D. Relative Weights on NBCU and Comcast Profits

123. As discussed above, under the Commission staff's approach to modeling foreclosure,

NBCU would act as if it maximized L'.I1 NBC/! + S x L'.I1 c"""" , . To understand what value of s

might be reasonable, it is important to understand the ownership and governance structure of the

joint venture. Given GE's initial 49 percent interest in the joint venture, the effects of

foreclosure on GE' s profits are given by .49 x L'.I1 NBCII' Therefore, if L'.I1 NBm < 0, then

foreclosure is against GE's interest no mailer what the value of L'.I1 co",w.,r' Stated another way,

as long as it has a significant stake in NECU, GE has strong incentives to protect its ownership

interest by seeing that the joint venture does not engage in costly foreclosure strategies,

regardless of allY benefits to Comcast's cable operations. 1t is our understanding that, under

tcrms of the agreclIlelll establishing the joint venture, the venture's directors and officers owe

fiduci'lry duties to the joint venture and its members, including GE. 1J6 These duties would be

violated it c1irel'tOis :lllci officers made business decisions that intentionally sacrificed joint

Icnturc profits i;t ,mler to increase Corncast's MVPD profits-as any foreclosure strategy

11i

1;1\

-- ------

T1,~ j;lng~ \VI.' lise Cor OlilineSujJpPrr4l't covers ({
\)

St'c NewI'() I i.e /\gro'lIIclil at ~ h.Oj (a).
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necessarily would do. Moreover, GE would presumably have every incentive to enforce these

fiduciary duty provisions. In summary, in the short term, while GE retains an equity interest,

Comcast will be obligated to run the joint venture to maximize the profits of the joint venture. In

other words, as long as GE retains an equity interest, s is equal to 0. 137

124. In the long run, Comcast will bear 100% of the costs of a foreclosure strategy if it

becomes the sole owner of the joint venture, at which point s will be I.

125. To allow for the fact that the appropriate value of s is between 0 and I (depending on

whether GE still has an ownership interest in NBCU at the hypothetical future date we are

considering), we use values of 0, 0.5, and 1 in our calculations of L'>Il NRCI' + s x L'>Il C"m'dd below.

E. Application of the Commission Staff Model Indicates that Foreclosure is
Unlikely

126. Application of the Commission Staff's foreclosure model indicates that withholding of

NECU content from an online MVPD would not be profitable for any reasonable sct of

parameter values. To illustrate this fact, Table 2 presents a range of values for

L'>Il NBW + s X L'>n C"""".'1 expressed as thc profit or loss from foreclosure per (pre-forcclosure)

subscriber to the online MVPD. The numbers rcpotted in the table are based on the full ranges

of parameter values discusscd above. Recall that forcclosurc can be a profitable strategy only to

thc cxtcnt that L'>n NBCI' +.\ x L'>fl em,<,,," is positi ve. Negalive values of L'>n NlJeU + s X L'>fl C"",,,,, 1

indicate that the joint venture would not have an inecntivc to harm ontine MVPDs.

In ()IK 1111ghl \VUlTY that, in theory, COlllcasl could ~()ml'h(Jw pay GE to <lllow NI3CU [0 h~~ lISCU Lll L'llgagc in

forcclo,-;ure, But lh,~ (wo panics \v'()uld have gains rromlrilue (lilly if the costs of NBCU were less than the
hCIH:J'it" (0 C()[nca~t':-. nl1n-NBClJ Dpcrations. This \vould he equivakn! 10 taking \"::: I hecause the
cOlllplete ",cL or profil changes rl~,J1ilJ.xl by holh owners wnuJd he taken into accounl.
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127. To provide a better understanding of the estimated profit effects of foreclosure, Table 2

reports the profit effects for NBCU operations and for Comcast's non-NBCU operations:

• The first row of Table 2 shows the change in NBCU's profits resulting from a foreclosure

strategy, I'. IT NBW .

• The second row shows the change in Comcast's profits, I'.IT c"",,,,,,'

• The third through fifth rows show the weighted average of the profit effects using

different weighting assumptions (different values for s) as described above.

128. The different columns of the table report the values for the changes in profits (per

original subscriber to tbe online MVPD) corresponding to different assumptions about tbe

underlying parameter values:

• Column (I) uses the conservative values for OnlinePmgProfit, OnlineSuppProfit, and

Incremental HSD Pmfit and assumes that Change in Online-MVPD SubscriptiollS is

equal to () percent.

• Column (2) is identical to Column (I) except that Change in Oniine-MVPIJ Subscriptiolls

is ~lSsumed to be equal to 33 percenl.

$ Column:; (3) and (4) are analogous to Columns (I) and (2), except that they make usc of

higher estimates of OlllinePmgProfit and OlllilleSuppPro/iT.

• Columns (5) through (8) arc analogous [0 Columns (I) through (4) exc"pllhat higher

valu,,, ot'IncremenTal HSD Pm/il arc a,;sumed.

/6
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Table 2: Estimated Per-Subscriber ProfitslLosses from Foreclosure

129. Table 2 provides a clear depiction of our main result: over the entire range of reasonable

parameter values, foreclosure is unprofitable. A foreclosure strategy leads to a loss of between

}}

${{ }} and $({ ) f per online MVPO subscriber even in the long-run case where GE no

longer has an ownership interesL in NBCU and, hence, s = 1. In particular, even in the highly

conservative bottom row of Cn1umn (2) --in which we assume that the joint venLure fully

internalizes the elrect on Comcast's plofits, that COlllcast's I [SO prices only risc Lo cover

incremental cosLs, that Ol/Iinel'rog Pro/it and Onlil/eSuppProtit are at the bottom of the range

considered, ;1'1(lll1aL wiLhholding NBCU content causes 1/3 of the onlin~-MVPD snbscribers to

depart (a fraction we consider far too high to be reasonable)-forec10sure would lead 10 a Inss of

Inore than ({ )} per online ~IVPD s\lbsniber.

TI
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l30. An alternative way to examine the incentive to foreclose is analogous to the analysis that

the Commission staff performed in the News CorporationlDirecTV transaction and that we

undertook in our initial report. 138 In particular, one can compute the critical value of Change in

Online-MVPD Subscriptions at which the joint venture would be hypothesized to be indifferent

between engaging in foreclosure and not. As shown in Table 3, even under the most

conservative set of assumptions, the critical value of Change in Online-MVPD Subscriptions is

greater than ({ )} percent, and in most cases it is substantially higher. The high critical values

reported in Table 3 demonstrate that the joint venture would be very unlikely to have an

incentive to foreclose an online MVPD. Lastly, note that we did not include the case of s =0 in

the tahle. When s =0, the joint venture would not internalize any of the gains to Comcast's non-

NBCU operations and, therefore, would have no incentive to foreclose, regardless of the value of

Change ill Ollline-MVPD Subscriptions.

lIS See News COIp.-ll/lghe.s Order, Appendix I): Technical Appendix; Israel ({nd Katzlnilhtl Dcf'faror;rm, *V.
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Table 3: Critical Values for Change in Online·MVPD Subscriptions

131. In addition to providing insights with respect to the costs and benefits associated with the

foreclosure of an established online MVPD, the analysis above extends to the foreclosure of a

new entrant. Specifically, the model can be used to analyze a hypothetical scenario in which a

company has not yet begun to offer service to consumers but has a business model under which

it expects to be able profitably to offer consumers an attractive value proposition absent

foreclosure. 13'1

132. The mechanics of projecting the costs and benefits of foreclosure per onJinc-MVPD

subscriber in the case of a new entrant are largely the same as the mechanics in the case of an

established online MVPD. 1
•
10 For example, in each case, foreclosure would be costly to NBCU

ll' the entrant docs nol have i.l reasonable rrosrxTt of being proritahlc ahsent forcdo,'iufc, then thaI rirm
y,'ould po~c lillie compdilivc threat to Corneast hecause the finn \vould he unlikely to survive and/or
develop into a significant rival. I-knee, Corneasl would not have a finilllcial incentive to e-ngage in cosIly
actin])s In weaken su-.:h <In online MVPD.

}}

I III As 'ihould hl' cvidl..:lll, discu:.,si(Jl\" or the numher or subscribers to the Ilew entrant n.'fef 10 the numher or
sub...,crihcrs ilftcr the finn has cOlllllleneed olTering service to conSlIllll'rs.
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because it would forgo post-foreclosure profits from the sale of its programming to the online

MVPD. The discussion of margins presented above would be relevant to the case of a new

entrant as well. 141 And the arithmetic calculations would be the same. The equations and

parameter values for projecting the effects on over-the-air viewing of NBCU's broadcast

networks and on NBCU and Comcast websites is also the same for hypothetical scenarios in

which there is an established online MVPD or a new entrant.

133. Although the overall mechanics of projecting the costs and benefits of foreclosure per

online-MVPD subscriber are largely the same in the cases of a new entrant and an established

online MVPD, there are some places where differences could arise between the two scenarios:

• In the new-entrant scenario. Comcast's cable operations would lose fewer subscribers

with foreclosure than without. In contrast, in the established-competitor scenario,

foreclosure would lead to Comcast's gaining new subscribers. The distinction between

whether Cmncast loses fewer subscribers or gains more is potentially relevant because of

the differential effects on customer installation costs: when Comcast retains customers, it

docs not bear the installation costs that it would have to incur if it attracted new

customers. Because we took a conservative approach and did not subtract net installation

costs from the margin that Comeast cable would cam from additional subscribers in the

established-competitor scenario, the numbers derived above for that case are appropriate

fOt' the new-entrant scenario.

c' In the new-entrant sccnario, COlllcast's HSO operations would gain fewer subscribers

with fore!:lusure than without. In contrast, in the esL:lblished··cornpetitor scenario,

'" i\;.; above. \VC consider (\ ~illlali(lll ill which lhe Dnline r,,1VPD is willing to ray COJllrCJlS~llj{)n [0 NBCU for
it; content thaI is in linL' with what is paid by other MY!'!):,.
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foreclosure would lead to Comcast' s losing existing HSD subscribers. Here, too, the

difference raises issues about the treatment of installation costs and capital expenditures

on network capacity.

RecaJl that, in the established-competitor scenario, we took two approaches to consumer

switching. We can take similar approaches here. The first approach is to assume that no

one switches (or, equivalently, that the HSD margin is zero), which makes foreclosure

look more profitable than it is because one would expect foreclosure to reduce the

number of Comcast HSD subscribers and Comcast's HSD profits. Under this approach,

installation costs are irrelevant. The second approach is to assume that all households

that would become subscribers to the online MVPD would upgrade their broadband

Internet access services. We assume that there would be no installation costs associated

with a broadband Internet access service upgrade that involved greater total data

consumption but no change in the maximum data rate.

Turning to capital expenditures on network capacity, recall that Comcast's HSD business

is growing and Comcast would be investing in its network whether or not online MVPDs

exist. Hence, in both thc cstablished-competitor and new-entrant scenarios, any effects of

foreclosurc on desircd network investment could be accommodatcd by slowing the rate of

investment. Conscqucntly. the associated capital cost savings are essentially the same in

the two scenarios.

134. FDr the re,,,ons just discusscd, thc resul ts for the established-competitor scenario reported

in Tables 2 and 3 provide estimates of the effects that foreclosure of a new entrant would have on

N13CLJ and Corncast profits. These results demonstrate that, in the new-entrant scenario, too,
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Comcast would be very unlikely to be able profitably to induce NBCU to withhold its content

from online MVPDs in order to increase Comcast's non-NBCU profits.

IV. CONCLUSION

135. As long as GE owns a percentage of NBCU, the structure of the proposed deal prevents

the sacrificing of NBCU profits to benefit Comcast's non-NBCU operations. Even if Comcast

acquires complete ownership of NBCU, application of the Commission staff's approach to

analyzing foreclosure incentives demonstrates that foreclosure of actual or potential online

MVPDs would be very unlikely to be profitable. This conclusion is driven by the facts that:

many online-MVPD subscribers would remain with their provider while NBCU would lose

substantial amounts of revenue per subscriber; of those online-MVPD subscribers who did leave

their video providers, only a small percentage would go to Comcast given its limited geographic

footprint and given the fact that, within its footprint, Comcast faces several traditional MVPD

rivals; and Comcast's high-speed data operations would suffer lost profits as the result of

decreased demand for broadband Internet access. Coupled with the fact that it is speculative

whether an online MVPD will emerge over the next several years, this analysis indicates that the

proposed transaction does not pose a significant threat to competition in the distribution of long

I'orm, professional-quality video programming, notably the provision or such programming via

the Internet.
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I. Introduction

A. Qualifications

I. I am Deputy Director of the Stanford Institute for Economic Policy Research ("SIEPR")

and Deputy Director of the Public Policy program at Stanford University. I am also a Lecturer in

the Public Policy program and have taught in the Economics department at Stanford University.

I received my Ph.D. and my M.A. in economics from Stanford University and my A.B. with

Honors in economics from the University of California, Berkeley. My specialties include

industrial organization, antitrust, and regulation with an emphasis on telecommunications. I

served at the Federal Communications Commission ("FCC") for three and one-half years as

Deputy Chief Economist, as Acting Chief Economist of the Common Carrier Bureau, and as a

Senior Economist in the Office of Plans and Policy. In these positions, I had significant

involvement with, among other things, the FCC's implementation of areas of competition and

Internet policy.

2. My research focuses on telecommunications and competition policy. I have been the

author or co-author of a number of articles relating to Internet and telecommunications

competition policy. I have also co-edited two books on telecommunications, have helped

organize several telecommunications conferences, serve as an associate editor ofInformation

Economics and Policy, a leading field journal in the economics of communication, and serve on

the Board of the Telecommunications Policy Research Conference.

3. Since returning to Stanford from the FCC, I have regularly taught courses that involve

telecommunications and competition policy. Several times I have taught a course entitled

"Antitrust and Regulation," and I have also taught "Economics of the Internet" and "Economic

Policy Analysis" that have focused on telecommunications, regulation, and antitrust issues.

4. I have testified as an independent academic expert on competition and

telecommunications matters in hearings at the FCC, the United States Senate Commerce

Committee, the House Commerce Committee, the California State Senate Committee on

Banking, Commerce and International Trade, and the National Telecommunications and

Information Administration of the Department of Commerce. I have also advised companies and

organizations on antitrust matters and served as an expert witness on competition issues,
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including testifying before the Copyright Arbitration Review Panel with regard to the allocation

of cable distant signal copyright royalties. My curriculum vitae is included as Appendix 1.

B. Assignment

5. Comcast Corporation ("Comcast") and General Electric Company ("GE") propose to

create a joint venture that combines the broadcast, cable programming, movie studio, theme

park, and online content businesses of NBC Universal ("NBCU") with the cable programming

and certain online content businesses of Comcast. l Initially, the joint venture will be majority

owned (51 percent) and managed by Comcast while will GE remain a minority partner (49

percent) in the joint venture. Over a period of three and a half to seven years, Comcast has the

option to acquire GE's 49 percent ownership interest.' As described in the Public Interest

Statement, GE will have consent rights with respect to certain non-ordinary course matters, and

the joint venture agreement provides that Comcast executives serving as directors or officers of

the joint venture owe fiduciary duties to the joint venture and its members, including GE. 3 As

explained below, the joint venture will enable Comcast to obtain greater and more efficient

access to NBCU content at arm's length terms for uses Comcast decides are appropriate without

protracted delays or failures to reach agreements.'

6. I have been asked by counsel for Comcast and GE to analyze, from an economics

perspective, the procompetitive effects that are likely to result from the Comcast-NBCU

1 See In the Maller ofApplications ofComcast Corporation, General Electric Company and NBC Universal, Inc.
For Consent to Assign Licenses or Transfer Control ofLicensees, MB Docket No. 10-56, Applications and Public
Interest Statement, Lead Application File Nos. BTCCDT-20100 128AAG (MB), SES-ASG-20100201-00148 (!B),
and 0004101576 (WTB) (filed Jan. 28, 2010) ("Public Interest Statement").

2 See Public Interest Statement, pp. 12, IS.

3 See Public [nterest Statement, p. 14 and App. 4, § 6.01.

4 Pricing for transactions between Corneast and the new entity are defined in the agreement as "terms that are no less
favorable to the Company [the joint venture] ... than those that would have been obtained in a comparable
transaction by the Company ... with an unrelated Person." See Public [nterest Statement, App. 4, p. 93 (LLC
Agreement Section 10.02(a)). As discussed extensively below in Section V, it is important to note that unrelated
firms may not come to agreements because of differing views about uncertain future outcomes and fear ofex post
opportunism. Because Comcast's distribution assets and NBCU will share common ownership, they aTe less likely
to suffer from these concerns and more likely to come to an agreement quickly and efficiently whereas unrelated
parties may delay substantially, agree to a sub-optimal contract, or even fail to come to an agreement and not realize
the efficient gains from trade. As a result, "arm's length" terms and conditions has a slightly different interpretation
here (and in the remainder of the paper) than simply assuming that all trades that Comcast and the new entity make
would also be made by unrelated parties. For the purposes ofthis paper, I use the term "NECU content" to refer to
content for which NECU has broad rights to control the distribution.
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transaction. In particular, I examine the ways in which the transaction will facilitate increases in

output through simplified negotiations, aligned incentives, and reduced costs.

II. Summary of Opinions

7. In this paper, I provide an economic analysis of the likely procompetitive efficiencies

from the proposed transaction. The proposed transaction is primarily a vertical combination of

NBCD's content with Comcast's distribution platforms, although there are some minor

horizontal aspects as well. The transaction is likely to result in synergies and changes in

incentives that will stimulate increased investment by Comcast in programming and distribution,

and this, in turn, will broaden and accelerate innovation in video distribution platforms, expand

the range of video programming services, and increase the quantity, quality, and convenience of

video viewing by consumers. I address the likely effects of the transaction on Comcast's

development of innovative distribution channels (including on cable and online) and the quantity

and quality of content created by the joint venture. Beyond the benefits described in this paper,

Applicants offered several voluntary commitments to provide additional consumer benefits.'

Quantification of the costs and benefits of these commitments is beyond the scope of this paper,

which focuses on the economic benefits inherent in the proposed new business structure.

However, the tangible benefits of the voluntary commitments in terms of diversity, localism, and

competition are discussed in the Public Interest Statement.'

8. My principal findings are:

• Comcast plans to make substantial investments in NBCD's programming.
Comcast's past investments in its networks demonstrate its ability and
willingness to invest in programming. Although Comcast has a limited array
of programming, it has made substantial investments in launching networks,

5 For example, among other things, Applicants made commitments regarding local programming, public,
educational, and governmental ("PEG") programming, children's programming (including increased offerings and
on-screen program ratings and parental controls), Spanish language programming, and adding at least two
independent channels to Comcast's digital cable lineup each year for three years. They also conunitted to continue
NBCU's policy of journalistic independence. See Public Interest Statement, pp. 10,36-69, 112-113, and App. 8.

6 See Public Interest Statement, Executive Summary ("Not only will the transaction yield the public interest benefits
of diversity, localism, competition, and innovation, but the Applicants also propose to enhance those benefits by
offering an unprecedented array ofpublic interest conunitments."); see also Public Interest Statement, App. 8;
Public Interest Statement, App. 9 (Expert Declaration of Matthew L. Sp;tzer Concerning Diversity and Localism
Issues Associated with the Proposed Comcast-NBCU Transaction. Jan. 26, 2010).
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acquiring networks, and increasing the programming budgets of its networks.
Comcast executives expect to have a similar approach to investment in the
NBCU programming that will be part of the joint venture. Comcast's
investments in programming will benefit consumers.

• Protracted negotiations and failures to reach agreements between content
companies and distribution companies, such as Comcast, have delayed and
hindered the development of innovative distribution platforms and the
distribution of content through these platforms, to the detriment ofconsumers.

• Comcast's acquisition of a 51 % ownership in, and control of, NBCU will
facilitate and accelerate negotiations between NBCU (content) and Comcast
(distribution). Consumers wil\ benefit because Comcast management wil\
have the ability and incentive to invest to increase content availability through
a variety of different platforms, services, and business models.

• The quantity and variety ofNBCU programming wil\ help to facilitate
experimentation by Comcast for its future investments in program delivery
platforms, which wil\ lead to the development of successful new business
models.

• The likely changes by the new entity wil\ expand output and increase
incentives to develop and distribute quality content in a variety of ways to
make consumers better off than they would be without the transaction.

• In response to changes and increased output by the new entity, competitive
forces wil\ likely encourage content and distribution competitors to increase
the quantity and quality oftheir services, enhancing competition and further
increasing the benefits to consumers.

• The proposed transaction will result in additional efficiencies from sharing of
resources, cross-promotions, and elimination of double marginalization that
will expand the quantity and quality of output to the benefit of consumers.

9. The remainder of my declaration proceeds as follows. Section III discusses Comcast's

willingness and incentive to increase investment in programming. Section IV describes the

challenges Comcast has faced in developing new platforms and services because of difficulties in

reaching agreements with content providers. Section V discusses how - from an economic

perspective - the proposed transaction is likely to help overcome these challenges and lead to

more rapid adoption of new platforms for content delivery. Section VI discusses additional
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anticipated efficiencies from the combination of NBCU and Comcast. Section VII provides

conclusions.

III. Increased Investment in Programming

10. After the proposed transaction, Comcast will have the ability and incentive to increase

investment in and expand NBCU's programming. Comcast's leadership has stated its

willingness to invest in NBCU's programming to "enable the new NBCU to better serve

consumers and advance the Commission's policy goals of diversity, localism, competition, and

innovation.'" Although Comcast has a limited array of programming, it has made substantial

investments in acquiring networks and increasing the programming budgets of the networks it

controls.

II. Comcast's ability and willingness to invest in programming is exemplified by its

investments in the networks it controls. For example, Comcast has had a good track record of

investing to expand and increase the attractiveness of programming on E! and Style.' Since the

launch of the Style network in 200 I, Comcast has made significant investments to develop the

channel and make it viable; Style's programming expense was {{ }} million in 2004 and

increased to {{ }} million in 2009. This increased investment in Style contributed to the

network's substantial increase in ratings between 2005 and 2009.' During the same time period,

Comcast increased E!'s annual programming expense from {{ }} million in 2004 to {{ }}

, See Public Interest Statement, Executive Summary ("This transfer of control [ofNBCU from GE to Comcast],
along with the contribution of Comcast's complementary content assets, will enable the new NBCU to better serve
consumers and advance the Commission's policy goals ofdiversity, localism, competition, and innovation."); see
also Testimony of Bcian L. Roberts, "Consumers, Competition, and Consolidation in the Video and Broadband
Markel," Subcommittee on Communications, Technology, and the Internet, Committee on Commerce, Science and
Transportation, United States Senate, Mar. 11,2010, pp. 63-67 (Appendix #3); Meg James, "Comcast Gets Its
Wings: Deal to Take Over NBC UniversaL Affrrms Cable TV's Ascendant Role," Los Angeles Times, Dec. 4, 2009
("One question is whether Corneast would be willing to make the big investments in programming, where there are
more misses than hits. On Thursday, Comcast executives said they would spend more, including for the NBC
network. which has languished in fourth place for several seasons .... 'One of the things that we are most
committed to, both GE and Comcast, is trying to return [NBC] to the No. I position,' Roberts told reporters in a
conference call. 'There is a desire to invest and grow and compete well. "').

, See Comcast Corp., {{ }} (Comeast Attachment #1).

9 Style's household total day ratings increased II 11 from 2005 to 2009, and the average number of households
viewing the network II 11 in that period. (2005 is the first full year in which ratings for the network
were available.) See II 11 (Corneas! Attachment #2).
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