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3. Transport.

14, Transport consists of the delivery of video content to viewing devices. Today.
distributors use several different mechanisms (as well as various combinations of these

mechanisms) to deliver video:

e  Dedicated networks: Many distributors use private, dedicated networks for the delivery
of programming. Such distribution can take many different forms, including distribution
over: wireline networks operated by cable companies and telcos; direct broadcast
satellites; local broadcast television stations; and specialized terrestrial wireless networks

(e.g., FloTV).

o (Over the Internet: Some firms distribute video programming over the Internet. Examples
of internet distribution services include Amazon, CBS.com, Fancast, Hulu, 1Tunes,
Netflix, TV.com, YouTube, and Vudu. These tirms rely on underlying Internet backbone
and local access networks to provide transport.”’ In some cases, these networks share
significant facilities with dedicated video networks (e.g., cable and telco local network
facilities can provide both dedicaled video services and Internet access services). Firms
relying on Internet transport often make use of content distribution networks ("CDNs"),
such as Akamai and Limelight. CDNs improve performance by maintaining a lurge
number ol geographically diverse servers that connect to the Internet near endl users’

locations, thereby reducing the distance between CDN customers’ contenl and end users,

MabiTV has a similar business model in that its video service is delivered over the inltastructure ol
general-purpose mobile lelephone and data networks and wssocialed access devices. See
hitp:/rwww.mobity.com/productsfapps/ty/ |, site visited Apul 29, 2010,
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Similarly, large content distributors, such as Google, maintain server farms at

geographicaily diverse locations.”®

e Via post and bricks and mortar outlets. Companies such as Netflix, Redbox, and video
rental stores distribute video programming via the physical transmission of DVDs to

viewers.

4. Content search and discovery.
15.  This cluster of activities 1s aimed at providing a consumer the information he or she
needs to find out: (a) what programming is available; (b) when and where that programming is
available; and (¢) what programming is likely to satisfy the consumer’s preferences. This
information can be provided: by programming guides (on the television, online, or on wireless
devices) offered by MVPDs; by the display device itself; by social networking sites, blogs, and
other websites; or by other sources including newspapers and magazines. The associated
aclivities involve collecting the relevant information and presenting it to consumers in a readily

29
usable form.

B. Business models built around Internet transport of video take many forms
and are rapidly evolving.

16. As is evident to cven the most casual observer, evolving technology and changing
consumers’ tastes arc driving changes in the video marketplace, including rapid changes in the
nature ol online delivery of video content. As part of this evolution, polential scrvice providers

are experimenting with a wide varicty ol revenue models.

John MarkolT and Saul Hansell, “LHiding in Plain Sight, Google Secks More Power,” The New York Times,
June 14, 2006, available i bup//www.nyumes.com/2006/06/14/tecchnology/ | 4search.bitml, site visited
April 27, 2010,

In this last respect, there can be overlap with the user-interlace activitios described in the discussion ol
packaging und content presentation above,
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I7. The revenue models used in the marketplace today include:

»  Advertiser-supported Model: In this model, advertisers pay the online distributor to show
commercials to viewers; consumers view the video content free of charge. Examples
include: YouTube, Hulu, AT&T Entertainment, various broadcast and cable network

sites, Classic Cinema Online, Crackle, DCBeyond, SlashControl, SnagFilms, and Vimby.

o Subscription Model: In this model, consumers pay a periodic subscription fee for online
access to video content. Examples include FloTV, MLB.com, MobiTV, NBA .com,

Netflix, and NHL.com.

s A la Carte Sales/Rentals: In this model, consumers purchase or rent individual video

programs online. Examples include Amazon, Apple’s iTunes, Vudu, and Blockbuster.

o Hybrid Models: Combinations of these revenue models are also being tried, and
distributors are increasingly exploiting multiple revenue sources, sometimes across
multiple viewing platforms. Examples include Comcast’s Fancast, which offers
advertiser-supported video-on-demand online and other services, while some of the same
content is available through Comcast’s subscription MVPD service; Apple has an
existing online rental/sale business through its iTunes store and is rumorced to be
considering a subscription service; YouTube is beginning to offer ¢ la carte rentals in
addition to its advertiscr-supported sitc; Ireel has a subscription fee in addition to per-

video rental or purchasc tees.

18. Economic logic suggests that online business tnodels that incorporate subscription fees
and/or transaction-based pricing will almost certainly grow in importance. Just as broadcast

television stations have incrcasingly been seeking cash retransmission consent payments from

18
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MVPDs Lo supplement the broadcasters” advertising revenues,” online video providers can be
expected to seek ways to generate revenue from subscriptions and transactions fees rather than

rely solely on advertising revenues.

19.  Video distribution business models that are based solely on advertising revenues may be
limited in their ability to compete with distribution business models that have a subscription or
transaction fee component instead of, or in addition to. advertising revenues. Content producers
are rationally attracted to those business models that can generate the greatest economic returns
for the programmers’ investments. Although the advertising-only model may have a continuing
role to play in the distribution of a selection of broadcast and cable network programming, there
is little evidence that an advertising-only model will successfully support the distribution of
broadcast and cable network programming at anything approaching the quality and variety

available through traditional MVPDs,

20). Many industry analysts agree that advertising revenue alone will not support the
development of online video. For example, one stated: i

We do nol believe onlinc video can be supported solely through the traditional
display advertising model. Onlinc video will not become a new platform in its
own right, with only 3% ol US TV ad-spend by 2012, and the profitability of
online ventures could be drastically curtailed by high distribution costs and
limited scale. We expect the mode! will have to evolve by factoring direct
spending from the consumcr, cither subscription or & la carte.

21. Hulw’s CLEO and its content partners appear to believe that total reliance on advertising

. . . . . . . 32 . .
support is not the luture of online video viewing,” and Hulu’s actions speak louder than its

0 1 - . . -
: See fsrael and Katz initial Declaration, Seclion 1V .C.

Matthieu Coppet, er al., “Can Pay TV Benelit From Online Video?” UBS fnvestment Rescarch, June 22,
2009, at 3-4 (3% Party Altachmenl 23). See afso. Michacl Nathanson, ef af., “Web Video: Fricnd or
Foc...And to Whom?” Bernstein Research, October 7, 2009, at 1] (3[d Party Attachment 24 staling thai
[ully advertiser-supported vnhine content is likely to remain limited o broadceast content and limited cable
nctwork content,
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words: apparently, Hulu plans to add a subscription service, Hulu Plus, through which users can
access additional content not available on the purely advertiser-supported portion of Hulu. It has
been reported in the press that this service may have a subscription price of $9.95 per month and

3334

be introduced as soon as May 24, 2010.

C. The characteristics of online video viewing are starkly different from the
characteristics of traditional television viewing.

22. As described above, consumers receive video programming through a variety of different
delivery mechanisms and in many different forms, including both traditional television and
online viewing.” Because Comcast Cable’s main video service (as distinct from its high-speed
data or phone services) is the provision of MVPD services to support traditional television
viewing, Comcast’s incentives regarding online video depend, among other things, on the extent
to which traditional and online viewing serve the same consumer needs (and thus are
substitutable for one another) or scrve distinct needs (and thus are complementary services).

Market research on current usage patterns for online video viewing versus traditional television

N See Brian Stelter, “Web-"T'V Divide is Back in Focus with NBC Sale,” The New York Times, December 4,
2009 (*“The site continues to be bullish on the current ad-supported model, but Mr, Kilar [Hulu's CE()
indicated thal 1t was cycing multiple business models for TV and movie viewing for the future,™): “Sooner
or Later, All of You Will Pay; From pay walls to authentication, media executives say the era of [iee is
aboulto end,” Broadeasting & Cable, October 26, 2009 (Hulu Board member Chase Carey (COO), News
Corporation) said Hulu “needs 1o evolve to have o meamngful subscription model as part of its business.”);
“Disney CO: Fula could charge for content,” The Associated Press, July 23, 2009 (Disney’s CEO Robert
Iger said “It's possible that Hulu will look at monctizing as well. ILmay be not just sclling ads.™).

Duwn C, Chmiclewski and Meg James, “Online video site Hulu 1o test pay subscriptions,” Los Angeles
Times, April 23, 2010.

As explained in the subscquent sections. cven if distributors such as Hulu move to subseription models, that
change would not iiply thal they have become substitutes for taditional MYPDs, [l means only that there
is a movement away [rom the purely advertiser-supported business madel. Whether subscription-hused
services will be complements Lo, or subshtutes for, traditional MVPDs is a distinel question, and there is
substantial reasan Lo expeet that the online subscription services imay be complementary to those of
iraditional MVPDs,

We deline iraditional television viewing to include broadeast elevision received over-the -air and television
received via a cable. DBS, or lelco MVPD,
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viewing demonstrates that online video viewing patterns are starkly different from traditional
television viewing patterns, which indicates that traditional and online viewing serve distinct

consumer needs.

1. Consumers watch much less online video than they watch traditional
television.

23. A striking fact is how much more time the members of an average household spend
watching traditional television than they spend watching video delivered online to either a
personal computer or a mobile device. Studies of this topic have found:

¢ “Each week the typical American consumes almost 35 hrs of TV, 2 hrs of timeshifted

TV, 4 hrs of internet, 22 minutes of online video and 4 minutes of mobile video.™®

s TV viewership has risen to over eight hours per household per day — the highest

37
level ever.”

24, The limited amount of online viewing highlights an important point—this is a brand new
medium, not a mature industry. Notwithstanding the growth rate of online viewing, as yet only a
relatively small portion of rotal video viewing is online. In the fourth quarter of 2009, online

. . . . . . 38
video accounted for only one percent of total video viewing minutes.

2. Traditional television viewing has clear peak times while online viewing does
not.

25. As seen in Figure 2, traditional television viewing {whether watched straight from the

linear network or walched off of a DVR) clearly peaks between 6p.m. and 11p.m. In contrast,

o The Niclsen Company, “Three Screen Report,” Volume 7, 4t Quarter 2009, at 2 (3 Party Altachment 23).

Michacl Nathanson, ¢t af., “Web Video: Triend or Foe...And to Whom?™ Bernstein Research, Qctober 7,
2009, at 14 (3 Party Altachment 24).

" The Nielsen Company, “Three Screen Report,” Volume 7. 4™ Quarter 2009, at Table 1 (3" Party
Attachment 25). YVideo viewing minutes include viewing of live and time-shitted television and enline
video,
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online streaming of videos is much steadier throughout the day from 8a.m. to 11p.m. Hence, in
addition to the fact that there is substantially more traditional television viewing than online
viewing, traditional television viewing is more concentrated in a narrow time window, meaning
that networks used to transport traditional television need to be able to deal with high volumes of
usage concentrated at peak times. Given that there may be multiple televisions in a single
household simultaneously receiving different signals, the amount of data tlowing to the
household, particularly during peak usage hours, may be quite high.” As explained below,
telcos’ standard DSL networks may lack sufficient bandwidth to individual households to
support more than one high-definition video stream at a time, substantially limiting their ability

to support online video viewing that mirrors today’s patterns of television viewing.

1} re . . . . . . . - .
I'he viewing data presented above indicate that the average Amurican watches five hours of television per

day, while the average houschold consumes cight hours per day, which is consistent with there being
multiple television streams inlo a given houschold.
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Figure 2: Audience by Day-Part®
{f

H

3. Online video sites offer video-on-demand but not linear networks.

26. Video programming can be delivered in different forms, including linear networks and
on-demand. When programming is distributed in the form of linear networks, the real-time
Tlows of video are controlled by the distributor (e.g., a local broadcast television station), and a
houschold must conform its viewing times to the schedule set by the distributor unless the
houschold records the programming and engages in time-shifting. In an on-demand system, a
houschold is able to access the programming from the distributor at any time the houschold

wishes to do so.

Niclsen Video Census, Combined Home aad Work, Npower Live + 7, March 1-3 1, 2009 (reproduced from
Jon Gibs anel Howand Shimumel, “Cutting the Cord? Unraveling the Relationship Between 'V and
Streaming Video,” Fhe Nielsen Company, April 25, 2009, al 18) (3" Party Altachmenl 26).
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27. A fundamental difference between online and traditional viewing today is that, although
traditional television viewing has been largely built around linear networks (with recent growth

in video-on-demand services), the vast majority of online viewing is on-demand.*’

4. Online viewing tends to be sporadic while television viewing tends to be
CORtINUOUS.

28. The large differences in viewing times for online viewing and traditional television
viewing, as well as the lack of online linear networks, are consistent with the ways in which
people use online and traditional television viewing. As described by Comcast personnel, online
viewing can be characterized as “default off” (i.e., consumers go online only to seek particular
programming at distinct points in tirue), while television viewing can be characterized as “default

.. .. . . _ R 42
on” (i.e., consumers leave the television on and flip channels to find something to watch).

5. Consumers use online viewing to supplement traditional television viewing.
29. Not surprisingly, given the sharp differences in usage patterns, households today do not
generally use online video sources as a replacement tor traditional television viewing, bul rather
use online video in ways that supplement their traditional television viewing. For cxample, they
watch missed episedes of serially televised programs and thus more tully appreciate future
episodes. Similarly, consumers can use online video to keep up with a scrially televised program
while lraveling. Many networks offer short web exclusives and online “behind the scenes™ clips
{or specific shows that are aimed at supplementing, not replacing, the consumer’s primary
vicwing experience on television, Another use of online video delivery is to engage in

personalized viewing (as opposcd o collective, family viewing in the living room).

! Derek Harrar, SV GM Video and Uintertainment Services, Comeast Corporation, May 2, 200, inlervicw.

11

Mail Bond, Excculive Vice President ol Content Acquisition [or Comeast Cable, March 24, 2010,
lnterview.
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Multiple sources describe the use of online television in ways that supplemeat, rather

than replace, traditional television viewing. For example, “[aJccording to a recent study

conducted by Nielsen, Americans watch network TV programs online to catch up with

programming or if the TV itself is unavailable. It is not typically as a replacement for TV

. . R . . . .
viewing.”” And a recent Nielsen survey regarding reasons for watching TV shows on the

Internet found that:

31,

supplant) “the core TV™ as fol lows:*

o 54% of respondents list “forgot to watch a specific episode when it aired on TV,”

o 47% of respondents list “catching up on the current season of programming
because I missed a large number of episodes,”

o 33% of respondents list “catching up on a past scason of a program before the
next season airs,”
o 32% of respondents list “forgot to record a specific episode with my DVR or

TiVo when it aired on TV,)”

o 18% of respondents list “Another member of my household watches another
program at the same time the show I want to watch is on,”

o 12% of respondents list “watch TV programming online when I am at work,” and

o 12% of respondents list “watch TV programming online when | travel.”

One industry analyst summarized the use of online viewing to supplement (rather than

35

People tend to multi-task online and therefore watch much shorter video clips on
their computers (that is, a single TV show or less, on average). In contrast, the
living room TV reniains the dominant venue for viewing long-form content.
Given the marked contrast in vicwing habits, we believe that online video is
currently augmenting total TV viewership at the "short clip” end of the spectrum,
as opposed to outright cannibalization. Our interpretation is supported by the
observation thal 74% of online viewers do so on their computcr monitors —

The Nielsen Company, “Three Screen Report,” Volume 7, 4™ Quarter 2009, a1 5 (3" Parly Attachment 25).

JelT Herrmana, ef al., “TV Networks Online,” The Nielsen Company, February 2, 2010, at 25 (3“' Party
Attachment 27), Nielsen surveyed 483 online viewers, but the sampling methodulogy is not disclosed.

Michael Nathanson, er al., “Wcek Videa: Friend or Foe. . And to Whom?”” Bernstein Rescarch, October 7,
2009, at 33 (3™ Parly Attachment 24).
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without connecting to the TV. This is consistent with the theory that Internet TV
viewing is still more of a second-screen experience, and not supplanting the core

TV.
6. A given viewer is likely to utilize multiple online video sites but only one
MVPD.
32, Traditionally, viewers have relied on a single subscription to one MVPD to provide them

with all of the content that they view on television. However, in the case of online video, this is
not typically the case. Consumers can and do make use of the easy search and navigation
propertics of the Internet to patronize multiple web sites to obtain video, including websites that
aggregate content and show it on an advertiser-supported basis (e.g., Hulu, Fancast, and
TV.com), websites that sell or rent content (e.g., Amazon), and the websites of individual
networks or shows (e.g., ABC.com, NBC.com, ComedyCentral.com, and
SouthParkStudios.com). The practice of patronizing multiple programming platforms or sites is
known as multi-homing. An important implication of multi-homing is that, because consumers
do not rely solely on one-stop shops, an online video distributor does not have to offer a full or
even broad array ol programming in order to attract consumers, Instead, a web sitc may be able
to attract a large number ol consumers while offering only a limited selection of programming
becausc those consumers will also patronize other sites to obtain access to the additional video
programming that they desire. This process can be—and is-—facilitated by online scarch engines
as well as other online resources that allow consumers casily to navigate among mutliple

sources.
33. An additional implication of multi-homing is that (he success of online television is nol
dependent on the success of any single distributor, including Hulu. The fact that onlinc

television distribution is not dependent on Hulu is evidenced by Viacom's decision to remove ali
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Comedy Central content (including The Daily Show and The Colbert Report) from Hulu.*® Press
reports indicate that Viacom and Hulu could not agree on an acceptable split of advertising
revenue.*’ Apparently, Viacom did not believe that it would lose enough viewers by removing
its content from Hulu to make this move unprofitable.*® 1t is also worth noting that Hulu added
links on its website to TheDailyShow.com and ColbertNation.com.* If a hypothetical future
website were to lack cerlain content for whatever reason, then it could potentially maintain the
value of its aggregation services by mimicking this Hulu strategy and providing links to other

. S0
sites where the content could be accessed.™

D. Broad implications of television viewing patterns
34. The viewing characteristics and trends that we have identified in the section above have
important implications for the relationship between online video distribution services and

Comcast’s cable and broadband Internet access businesses.

" On March 2, 2010, the companies announced that they had been unable o reach an agrecment and that

Viacom would pull Comedy Central programming [rom Huolu on March 9, 2010, Viacom noted that it
would continue to slream full cpisodes ol vertain programs on websites associated with the shows, See
Brian Stelter, “Viacom and Hulu Part Ways.” The New Yook Times, March 2, 2010,

Moy JTames, “Cable comics leaving Hulu;, Comedy Central will pull Jon Stewart's and Stephen Colbert's
shows oftthe website over ad revenue split,”™ Las Angeles Times, March 3. 2000

I See, ¢.g., Nal Worden, “Viacom CEO on Hulu: Not Enough In It For Us,” Dow Jones Business News,
March 9, 20110; Mike Farrell, “Dauman: Viacom Could Return to Hulu: Bul CEQ Asks “Whal's In it For
Us?” Multichannel News, March 9, 2010,

* We understad (had [or content it does not hosl on the Hulieom site, Hulu generally links 1o progranumer
wehsites. [Uhas done so with CBS and TBS content, neither of which is hosied by Hulu.

)

One might ask whether NBCU would pufl s programming off all online sites. {{

1} Gdean-Briac Perretle. Poesident, Digital & Alfiliale
Diseribution/Content Distribution Strategy, NBCU April 30, 2010, interview.) In addition. 1o the exient that
an online preseace 15 complementary Lo lelevision viewing, pulling programming oll all onkine sites
(inchnding NBCU's vertical sites like NBC.comi could be quite costly (o NBCU.
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1. Online video distribution services today generally are complements for the
services offered by traditional MVPDs and broadcast and cable networks, and
complementarities are likely to continue to exist,

35. Although the precise evolution of the online video sector is impossible to predict,
economic logic applied to the available evidence indicates that online video currently has and
will retain important complementarities with Comcast’s MVPD business and Comcast’s and
NBCU’s networks. These complementarities must be accounted for in any analysis of the joint

venture’s incentives with respect to online video providers.

36. As a result of the distinct uses of traditional television and online video—with online
video serving to supplement traditional television viewing—online video distribution currently is
primarily an economic complement to, rather than substitute for, traditional MVPD services (in
addition to being a complement to the offerings of broadcast and cable networks). To the extent
that online video is complementary to traditional MVPD video services, Comcast has an
incentive to encourage NBCU to make more content available online, which will benetit

Comcast Cable through expanded telcvision viewing.

37. The complcmentary nature of online viewing is consistent with the lack of evidence that
significant numbcrs of households have cancelled MVPD subscriptions and substituted online
viewing (known in the industry as “cord cutting™). As dcpicted in Figure 3, despitc growth in
vidco conlent available online, the number of MVPD subscribers has continued to grow in recent
years, both in absolute terms and as a percentage of television households. This is not to say that
no one has cut the cord, but rather that, to the extent that there is cord cutting, it is swamped by
the overall growth in MVPD subscriptions, which supports the view that online viewing is

currently complementary to traditional (elevision.
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evidence for cord cutting in “the numbers™:

Al
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Figure 3: Growth in MVPD Subscribers, 2008-2009

The following excerpts fom a recent analyst report are quite clear that there is no

.51

Pay TV industry subscriber growth appears to have accelerated. ... there is simply
no empirical evidence at all of video cord cutting. ... For the full year 2009, the
major Pay TV Industry players (cxcluding only Cox among the majors), added
2.2M subscribers, versus 1.8M additions for the same sub-set of providers a ycar

Craig Moltett. er al., “Quick Take — Pay 'T'V lndustry Continues to Grow...[n Tact, It Aceeleraies Stll No
Signs of Cord Cutling,” Bernstein Research, March 1. 2010, at | and 2 (3" Party Attachment 28},
{Emphasis in original ]

For additional analysis, see Jon Gibs and Howard Shimmel. “Cutting the Cord? Unruveling the
Relkationship Between TV and Streaming Video.” The Nielsen Company. April 25, 2000, at 6 (3" Party
Altachment 26), which concluded that “[e]nline video is changing the natuce of Inlernet use - cunsistently
drawing bareer audicuces and time. Al evidence suggests that (his geowth is happening in tandem with TV
growth, rather than at ils expense™ and "I wihile some populations ave shifling time from TV o the Internet,
thal population is less than a third ol those who access streanting content and, ol thuse whe do shilt time,
that vast majority has shifted 5 pereeat or less of thelr time.™
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ago. For reference, the group represented in our calculation accounts for about
90% of the U.S. market. ... The fear of video cord-cutting has been an overhang
for all Pay TV stocks for the better part of a decade. Multiples in the sector imply
a zero growth future. And yet, by all empirical evidence, cord-cutting remains the
province of urban legend. There is simply no sign of it in the numbers.

39. Internal analyses by both Comcast and NBCU have reached the same conclusion. For

example, an NBCU Study concluded:™

1l

11
Simmlarly, an analysis performed for Comcast noted:”
[f
11
40, In addition o being complementary to Comicast’s cable operations, existing online video

services are also complementary to NBCU’s and Comcast’s broadcast and cable networks,
providing an additional inceniive for the joint venture to support enline video. Multiple NBCU
analyses support the corclusion that existing online video services are conplementary o

oroudeast and cable networks. For example, [[

™ NRC Universal, {{ H (NBCLU Attachiment 7).

Frank N, Magid Associates. Ine., {{
1 (Comeast Altachment 7). [Emphasis in ariginal. |
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]]54

L

An NBCU survey of NBC.com viewers indicates that making content available online increases

, , . . . 55
viewers’ overall participation with the shows. In particular, among respondents:

o {{
o
@]
H
41. As we have discussed above, the online video marketplace is evolving and can be

cxpected to continue (o change. One might speculate that, contrary to current usage paltterns and
business models, online video distributors may become viable substitutes for traditional MVPDs
tor significant numbers of consumers at some undetermined future date. Even if this were (o

happcn, there are strong grounds for expecting that online video offerings would also continue to
have characteristics that make them complementary (o traditional MVPD offerings. Specifically,
it can be expected that online vidco providers will try to differentiate themselves (rom traditional

MVPDs in order Lo obtain a competilive advantage and achieve profitability. Oaline vidco

"' NBC Universal, {{

1) (NBCU Atlachment 8). |Emphasis in original. |

i NB{ Universal, {{
11 (NBCU Attachment 8). {{

1
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providers may accomplish this differentiation, in part, by incorporating some of the unique
capabilities of online platforms that allow them to supplement and complement traditional
MVPD offerings. Online video providers may also make use of innovations involving various
activities in the vertical chain, including new user-interfaces or advances in scarch and discovery
mcthods. It is natural to cxpect that, as part of this ditferentiation strategy, future online
offerings will continue to include elements that are complementary to the services offered by
fraditional MVPDs. For example, to the extent that Apple’s iPad or similar products ate a part of
the future of online video, they could offer an experience quite different from that offered by
traditional MVPDs—one that might provide a portable complement to traditional television

viewing for many users.

2. Online video viewing that mirrored traditional television viewing levels and
patterns would strain current Internet access networks but would complement
Juture nenworks,

42, Another important implication of the differences between online and traditional viewing
is that, if online vidco viewing were to change in character to the point that it mirrored traditional
felevision vicwing levels and patterns, then it would create large transport costs for online
providers (based on current prices) and would place burdens on broadband internct access
nctworks that would lead o substantial congestion and associated degradation in scrvice quality
[or most of today’s broadband Internet local access networks. However, if broadband Internet
access networks sufficiently evolve such that they can supporl online video viewing that mirrors
trachtional television at a low cost, then the increasc in demand for broadband Inlernet access
services due (o video viewing would, as a matler of cconomics, be expected to enhance

broadband Internet access providers’ profits.
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43. As discussed above, consumers spend many hours each day watching traditional
television. Tony Werner, Chiet Technology Officer of Comcast Cable, has estimated the
demands that supporting this level of television viewing using Internet distribution would place
on broadband access networks.”® If a household were to watch eight hours of television content
per day online, of which [[ ]] percent was high definition, then the household would dowaload
more than 288 gigabytes (“GB™) of data per month to support that viewing.” In contrast, the
average household with a Comcast high-speed data subscription currently downloads only

approximately two to four GB per month, roughly one hundredth as much.*®

44, At current prices, the content distributor’s transport costs associated with 288 GB of data
would be substantial. NBCU indicates that its current cost for CDN services 1s approximately
{{ )} per GB.> At this rate, the cost of distributing 288 GB of data per month would be

${{ i} per month. {{

}}60

S0

Tony Werner, Chiel Technology Offlicer, Cameast Cable, April 29, 2010, interview.
v This is basced on assumed bandwidth requirements of 6,000 kilobits per sccond (“Khps") for high-definition
video and 2,000 Kbps lor standard-delinition video, Mr, Werner stated that Coincast estinwates thal, at
present, approximately [[ 1] pereent of viewing minates {both fincar and video on demand) are high
definition, and Comceast expects the pr- portion of content viewed in high delinition (o increase sleadily due
Lo increased penciration ol high-deliniivn sel-top boxes and televisions, increused availability of high-
delinition cantent, and the ability ol program guides Lo poant users to high-delinilion conteat. (Tony
Werner, Chiel Technology OfTicer of Comceast Cable, Aprif 29, 2010, interview.)

5 - . . P : . . . . .
§ Comeast Corporation, “Trequently Asked Questions aboul Excessive Use,” available af

hitp:/customer.comeast.com/Pages/FAQViewer.aspx Teqs=6B62420B00423BB I FC7B32A97CEDE459033
79DB20342594D7F63B3776D 14 1381 F23A7699F4E5726EBO62F761 883823 A3 #excessive. vite vivited
April 25, 2010,

54

Mure Sivy, SVP. Digital Prodocis & Services, NBCU. April 7, 2010, interview, {]
1T See Matthicu Coppel. ef «f., “Can Pay V'V Benelit
rom Online Video?” UAS Lrvestinent Researeh, June 22, 2009, Table 7 (3" Party Altachiment 233

o Glenn Rettmeier. SVP, Technology Standards & Stralegy, NBCUL April 29, 2010, intervicew.
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45. In addition to generating high overall data volumes, traditional television viewing tends
to be concentrated during prime-time hours. Maoreover, popular live events, such as the Super

Bowl, can create very large traffic peaks.”’

Given current network capacity limitations, these
viewing peaks could overwhelm broadband Internet local access networks. In particular,
broadband Internet local access networks can experience congestion if even only a relatively
small percentage of customers in a given geographic area simultancously attempt to stream
video. For example, in Comcast’s local access networks (as currently configured),

approximately 275 cable modems share access to each downstream port in a cable modem

termination system (“CMTS™).”> Associated with each port is one or more “downstream

| pn g . . . . . -y . .
o I'o date, the traffic volumes associated with online viewing of live events pales in comparison to what

would oceur under traditional television viewing patterns. For example. YouTube’s largest live sircaming
event was a U2 concert in Qclober 2009, Google recorded nearly 10 million streams from around the
world over the 2.5-hour event, (U2 concert is YouTube’s largest streaming cvent,” Associared Press,
October 29, 2009, availuble ar hup://www.msnbe. msn.com/id/33539555/ns/lechnology _and science-

tech and_gadgets/, sife visited April 26, 2010.) This is tess than the number of viewers in the United States
alone Tor a typical airing of a top-20-rated television show. The 20™-most waiched primetime broadcast of
the week of April 12-18, 2010, was "NCIS: Los Angeles.” with 10.43 million viewers. ("Top 20 Prime-
Time TV Programs for April 12-18." Associated Press, April 20, 2010, available ar

htip:/fabenews, go.com/Entertainment/wireStoryHid=10429818. site visited April 26, 2010.) The week prior
to the U2 concert, the 20™-most watched primetime program was “The Mentalist,” with 11.79 million
viewers. {("Top 20 Prime-Tune Programs in the Niclsen Ratings,” Assoctated Press, October 27, 2009,
available ar htip:/fabcne ws.go.com/EntertainmentwireStory d=8929591, site visifed April 26.2010.)
Assuruing that the viewers of a typical top-20 rated television program are geographically dispersed in a
pattern similar 1 the American viewers of YouTube's stream ol the U2 coneert, a typical top-20 rated
elevisinn show would create a greater burden for broadband Internet ocal access networks than even the
largest YouTube streaming cvent. Because the top-20 rated television show would air at dillerent times in
different time zones. a single sircaning event, which airs simultancously nationwide, may place more
burden on (he Internet backbone, Popular live television cvents, such as the Super Bowl, would create
parlicularly large burdens on both local access networks and the Internet backbone.

: Tony Werner, Chief Technology Officer of Comeast Cable, April 28, 2010, inlerview,
Comeast Jeseribes CMTS as

[z] picce ol hardware located in o cable nperator’s local network (generally inoa “headenc,”
Section 2.10) that acts as Lhe gateway to the Tnlernet [or cable modems in a particular geographic
arca. A simple way Lo think of the CMTS 1s as a router with interfaces on one side leading to the
Internet and inlerlaces on the other connecting to Optical Nodes and then customers, in a so-called
“last mile” nelwork,

(Chris Bastian, #7 i, “Comeast's Protocol-Agnostic Congestion Manugemenl Syslem,” /rferniet
Engincering Task Foree, Febraary 10, 2010, 4, available at http:/ftools.ietf.org/html/drali-livingood-
woundy-congestion-mgmt, site visited April 23, 2010). Section 2.2.)
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channels” through which cable modems in Comcast subscribers” homes can download data.®
Today, capacity in one downstream channel is limited to 38.75 megabits per second (“Mbps”).(’4
Thus, seven high-definition video streams running simultaneously through one downstream
channel would exceed its capacity.”” Historically, Comcast’s network has had one downstream
channel per CMTS port, meaning that if there were 275 cable modems on that port, they would
all he sharing the 38.75 Mbps downstream channel, in which case, if just 2.5 percent of the
modems in a geographic area were simultaneously downloading high-definition video streams,
then usage would exceed network capacity. Today, up to four downstream channels may be
delivered out of one CMTS port, but even if this were to quadruple the capacity of CMTS ports,
then (given 275 modems per port) if [0 percent of the modems in a geographic area were

simultaneously downloading high-definition video streams. usage would exceed network

L 66
capacity.”

46. The problem of congestion is not unique to Comceast. Other cable networks would face
similar issuecs, and telcos’ wireline Internet local access networks generally would face

congestion al various points as well.*™ ** Today, telcos’ standard DSL nctworks often face an

o! Tony Woerner, Chiel Technology Officer of Comeast Cable. April 28, 20H1, inlerview,

ol TS

o This is based on the assumption that high-definition video consumes 6,000 Kbps. Actual bil rares can

range Letween four and ¢ight Mbps. (Tony Werner, Chicl Technology Oflicer of Comcast Cuble, April 23,
2010, interview.)

66 Comeast has the ability to add more CMTS ports 1o its networks over time. However, as configured today

and lor at least the next few years, Comeast’s broadband Internet Jocal access networks would very likely
sulier (ram congesdon {rom the simaltancous downloading of high-definition video signals by even a
relatively small percentage ol all consumers in a geographic arca. (Tony Werner, Chicl Technotogy
Officer ol Comicast Cahte. April 28, 2010, interview.}

" Glenn Reitmerer, SVP, Technology Standards &Surategy, NBCU, April 29, 2010, inlerview,
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additional constraint: many such networks can support download speeds into a single home of
only six to seven Mbps, which implies that they could not support two televisions’ receiving
different high-definition signals in a single household, a limitation that would substantially
hinder (or destroy) an online video provider’s ability to replicate traditional television in many
DSL households.™ Today’s mobile data networks also would struggle to serve the needs of a
large number of television viewers. Current 3G mobile networks have bit rates that can handle
standard-definition video, but not high-definition. Moreover, as demonstrated by the congestion
that AT&T Wireless has sutfered in part because of the demands of iPhone users, overall
network capacity today would be 1nsufficient to accommodate large numbers of users watching

television in traditional amounts on devices dattached to mobile data networks.

47. When bandwidth demands exceed capacity, users experience slower or degraded delivery
of content. For example, online video could suffer from “freezing” while the next image is being

downloaded. Such conditions are unlikely to be acceptable to consumers who are thinking of

o8 Cven il some local access networks did have the capacily w carry video programming in patterns and levels
that murored traditional television viewing, a potential online distributor would still face high CDN costs
and might find it difficult and expensive (0o market a service that could be enjoyed only by the customers of
certain Internet aceess networks or even by only those customers living in certain arcas scrved by those
particular networks.

]

America’s largest DS[L provider, AT&T, can support downlead speeds of only six Mbps, and Awncrica's
second largest DS provider, Verizon, can supporl download speeds of only seven Mbps. See AT&T,
High Speed Intcrnct Access, available ar hip:2www.att.com/gen/general ?pid=6431 sire visifed May |,
2010ty Verizon, High Speed Internct: Plans, available at

htipe//www?22 . verizon.com/Residential/HighSpeed Internet/Plans/Plans. him |, site visited May |, 2005
I¢ichtman Rescarch Group, *4.) Million Added Broadband from Top Cable and Telephone Companices in
2000, March 12, 20010, availuble af http:/iwww leichimanresearch.com/press/0312 10release. html, séte
visited May |, 2010

These ligures do net apply to AT& s U-Verse Service and Vedizon's FIOS, which collectively pass les:
than one-third of U.S. heuseholds. AT&T U-Verse passed 22.8 million homes al the end of 2009, {AT&T
ne.. Form 10-K (or the fiscal year ended December 3, 2009, at2.)  Verizon FiO5 passed 15.0 million
homes i the Tist quarter of 20100 (Verizon Comununications, Ine., form 10-Q Tor the guarterly peviad
ended Marelo 31, 2010, at 16.) There were approxumalely 113.9 million television households in the Unired
States tn 2009, (SNT Kagan, “SNL Kanan's [0-Yewr Muallichanoel Projections, 2008-20107 (3rd Party
Atlachment 16).)
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replacing their traditional MVPD service with an Internet-delivered alternative. As one analyst
concluded, today and for at least the near future, “[blroadband constraints make it impossible to
offer true HD [high-definition] online for most consumers today, and the bandwidth required to
stream and download HD video content will make online HD video inaccessible for many

LY
CONSUMeErs...

48. In the future, Internet access networks may develop the capacity to handle the
approximately hundred-fold increase in data traffic associated with a household’s viewing online
video in a way that mirrors traditional elevision viewing without those networks’ suffering a
loss in quality. To the extent that the broadband Internet access networks develop this capacity,
the additional demand for broadband access services that would be created by such viewing
would very likely enhance the profits carned by Comcast and other broadband Internet access
providers. A proper analysis of Comeast’s incentives to support or hinder the development of
online video services cannot ignore this complementarity between online video distribution

services and Comicast’s broadband Internet acccss services.

II.  APPLICATION OF THE COMMISSION STAFF FORECLOSURT
METHODOLOGY TO FORECLOSURE OF ONLINE DISTRIBUTION RIGHTS

49, Commission stafl requested that we conduct an economic analysis of whether the
proposcd transaction would result in Comcast’s having the ability prolitably to withhold
programming rom online video distributors in order 1o weaken Lheir abilily to coimpele with
Comcast's cable services, As discossed in Section 1LD.1 above, online video services loday

lwrgely complement - -raiher than compete with---Comcast’s cable services. [n addition, whether

a Ehzabeth Cartis, ef ¢f., “U.S. Internet Video 2008-2012 Favecast and Analysis: Revenue Boom or Bust?

Or Something in Between?" 100, Noyember 2008, a9 (3% Party Attachment 29),
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or not online video services complement Comcast’s cable services, third-party online video
distributors’ services increase the demand for Comcast’s high-speed data services. For both of
these reasons, any concern that Comecast would have an incentive to disadvantage online video
services must be based on predictions that marketplace conditions will fundamentally change.
Comcast would have no incentive to attempt to weaken online video distributors by trying to
induce NBCU to withhold programming from them as long as those distributors offered services

that largely complemented Comcast’s cable and broadband Internet access services.

50. Given that, overall, online video services are currently complementary to traditional
MVPD services—and there are reasons to expect such complementarity to continue—we
interpret the Commission staff’s request for an economic analysis of whether the proposed
transaction would give the joint venture the incentive and/or ability to disadvantage an online
rival as asking us to assume the emergence of one or more hypothetical online distributors that
ofler potential replaccments for traditional MVPD services, We label such a competitor an
“online MVPD.”"" Because no such company exists today, assumptions about the contours of an
onlinc MVPD’s services and the naturc of its business model necessarily are speculative.” In
order to provide [oeus to what could otherwisce be an entirely amorphous excreise, we assume

that an online MVPD has the following characteristics:

» the online MVYPD delivers video coatent broadly comparable to that of a traditional
MVPD (e.g., a mix ol on-decmand and linear content, including some major live events),

and

We do s0 as aconvenient shorthand, We offer no opinion on whether any such entily would mect the
stututory delinition ol an MVPD,

Any concerns that the proposed joint venture would harm such a company are also speculative,
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¢ consumers view the online MVPD service (coupled with a broadband Internet access
service) as a substitute for (raditional MVPD service, meaning that consumers are willing
to replace their traditional MVPD with the combination of an online MVPD and a
broadband [nternet access service, using the online MVPD for their felevision viewing,

. . . . . 3
not just viewing on a personal computer or mobile access device.”

51. For the reasons discussed above, it is not evident that an online offering that is directly
competitive with traditional MVPD services will emerge, at least for the next several years. For

instance, the rights thicket discussed in Section I.A.2 above could make it difficult to put

73 As analyzed below, a hypothetical online MVPD might cause some cxisting fraditional-MVPD subscribers

o engage in cord culting. A more narrowly focused online video distributor with a limited sct ol program
oiferings might stimulate “cord shaving,” whereby consumers subseribe to a traditional MVPD lor their
bascline service but buy fewer supplementary services (e.g.. premium, pay networks) than they would have
done in the absence of onhine video options. For example, Nettlix’s online movie service may reduce the
demand lor HBO's and Siars’s subscription services offered through traditional MVPDs.

The analysis presented in the remainder of this declaration does not focus on cord shaving. This is so
becausce cord shaving docs not appear to be relevant 1o an analysis ol the competilive elfects of the
proposed transaction. Even if it wanted to do so, Comicast would have little ability to use NBCU
progranmming 10 limit cord shaving. To see why, (irst supposc that enline providers assembled packages of
content that generally appears only on the higher-valuce ticrs offercd by traditional MYPDs and, hence,
might reduce subscriptions (o those higher-value tiers. NBCU’s most popular cable nclworks {i.e., Bravo,
CNRBC, MSNBC, SyFy, and USA) are cach carried on analog tiers over [ 1] percent of the time. {Based
on analysis vl data from Warren Communications News. Details of the caleulations are reported in Backup
Attachment 11,y Published siudies have used the distinction between analog and digital ticrs as a metric for
tier-carriage decisions. (See, e.g., Dong Chen and David Waterman (2007), “Vertical Ownership, Program
Nerwork Curriage. and Tier Positioning in Cable Television: An Empirical Study,” Review of Industrial
Orgenrization, 30, 227-231,) Given the positioning ol these networks, online video providers pursuing his
busingss model would very likely have little or no demand for NBCU’s nctworks and, thus, would nat be
alfected by any loss of access 10 those networks.

Allernatively, one might hypothesice that online providers will assemble packages ol movies, thereby
poteatially limiting raditional MYPDs® revenues from video-on-demand or [rom premium channcls such
as HBO. Although the propased joint venture includes Universal Studios, it s important Lo recognize that,
over the last five years, Universal Stadios has ramked sixth among studios in domestic box office reeeipls,
wilh a sharc ol only L0 pereent. (Box Olfice Majo, "Studio Market Share,” 2005-2009, available at
hup:/www.haxotticemojo.com/studio/? view2=vearly& view=company&p=htm, sire visited April 30,
2010, Details of the calealations are in Backup Attachiment [1.) Over that period, Umversal has produced
only two movies that ranhed inthe top ten in terms ol domestic box office for any yvear: King Kong in 2003
and Bourne Ultimatum in 2007, (Box Office Maju, "Yeurly Box Office,” 2005-2009., averilable at
htip://www boxofficemojo com/yearly/, sire visited April 30, 2010, Denails ol the caleulations are in
Backup Anachment 1) Hence, there is not asound basis on which to conclude thal withholding Universal
Studios content lrom an oaline provider would signilicanty Tt its ability (o altract customers,
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together « compelling package of programming. Moreover, as discussed in Section 11.D.2, the
likely congestion in broadband Internet local access networks and the high costs associated with

the use of CDNs would make it ditficult and/or costly to offer such a service today.

52, Despite the difficulties associated with torming a viable online MVPD, we respond to the
Commission staff’s request by assuming a hypothetical scenario in which one or more online
MVPDs has come into heing and profitably offers consumers an attractive value proposition.”™

In the context of this hypothetical scenario, we consider whetber Comcast would have tbe ability

and incentive to induce the joint venture to withhold NBCU programming from an online MVPD

in order to weaken its ability to compete.

53. It 1s important to observe that there could be several reasons why—even absent the
transaction—NBCU would fail to reach a deal with an online MVPD (e.g., the onlinc MVPD
might refuse to make an offer that NBCU finds compelling even holding aside any consideration
of cffects on Comcast). Such (ailures to rcach a deal manifestly are not foreclosure. In what
follows, we consider a situation in which the online MVPD is willing to pay compensation to

NBCU for its content that is in line with what is paid by other MVPDs.

5+ For the purposes of our analysis, we evaluate a scenario in which the post-transaction

[0 1he anline MVEPD were unprolitable vr ealy marginally prolitable (on a forward-locking. expected-net -
present-value basis) absent foreclosure. then that lirm would pose little competitive threat to Comeast and
ol ler little expected henelils o consumers bacanse e firm would be unlikely (o survive andfor develop
into 1 sipmeant rival. Henee, Comeast would nat have a linancial incenlive o engage in coslly aclions lo
wealken such an online MYDPD.
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