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Dear Ms. Dortch:

On behalfof Comcast Corporation, General Electric Company, and NBC Universal, Inc.,
and in accordance with the First and Second Protective Orders adopted in this proceeding,]
enclosed please find two copies of the redacted, public version of two separate expert economic
reports (the "Economists' Reports"). The first report, written by Dr. Gregory L. Rosston, is titled
An Economic Analysis o.fCompetitive Benefitsjrom the Comcast-NBCU Transaction. The
second report, titled The ComcastlNBCU Transaction and Online Video Distribution, was
written by Dr. Mark Israel and Dr. Michael L. Katz.

The {{ JJ symbols denote where Highly Confidential Information has been redacted, and
the II "symbols denote where Confidential Information has been redacted. In addition,
enclosed please find a cover letter summarizing the Economists' Reports. Highly Confidential
and Confidential versions of the Economists' Reports (and discs containing Highly Confidential
and Confidential attachments) are being filed simultaneously with the Office of the Secretary
under separate cover. The Confidential and Highly Confidential versions of this filing will be
made available pursuant to the temlS of the Protective Orders.

In the Maller o/Applications ofComcast Corporation, General Electric Company and
NBC Universal. Inc../hr Consent to Assign Lieenses or Transfer Control o/Licensees, Protective
Order, 25 FCC Rcd 2133 (MB 20 [0); In the Matter o/Applications ofComcast Corporation,
General Electric Company and NBC Universal, Inc../hr Consent to Assign Licenses or Transfer
Control ofLicensees. Second Protective Order. 25 FCC Rcd 2 [40 (MB 20 I0).
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Respectfully submitted,

Michael H. Hammer
Counsel/or Comcast Corporation
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Dear Ms. Dortch:

At the request of Commission staff, I Comcast Corporation ("Comeast"), Gcneral Electric
Company, and NBC Universal, Inc. ("NBCV") (collectively, "Applicants") hereby submit two
additional reports that confirm, from an economics perspective, information and analyses
Applicants previously submitted for the record in their Public Interest Statement? The first
report, titled An Economic Analysis ofCompetitive Benefitsfrom the Comcast-NBCU
Transaction, by Dr. Gregory L. Rosston (the "Rosston Benefits Report"), describes numerous
public interest benefits that will result from the proposed transaction. The second report, titled
The ComcastlNBCU Transaction and Online Video Distribution, by Dr. Mark Israel and Dr.
Michael L. Katz (the "Israel/Katz Onlinc Video Report"), confirms that the proposed transaction
will have no adverse impacts on online video distribution.

Dr. Rosston finds that "[tJhe transaction is likely to result in synergies and changes in
incentives that will stimulate increased investment by Comeast in programming and distribution,
and this, in tum, will broaden and accelerate innovation in video distribution platforms, expand
the range of video programming services, and increase the quantity, quality, and convenience of

See In lhe l'datter ofApplications a/Cainca!!! Corporation, General Electric Compan.v and NBC Universal,
1nc. for Consent to Assign Licenses or Tran.~ler Control ofLicensees, MB Docket No, 10-56, Order, DA 10-662, '1 2
(MB reI. Apr. 16,2(10).

See in lhe ,HaUer a/Applications o/Comcas{ Curporation, General Elec{ric Compan.v and NBC Unlt'ersal,
Jnc. For Consent to Assign Ucenses or Tran~fer Conrrol ofLicensees, MB Docket No. la-56, Applications and
Public Interest Slatement, Lead Application File Nos. BTCCDT-20100128AAG (MB), SES-ASG-20100201-00148
(IB), and 0004101576 (WTB) (filed Jan. 28, 2010) ("Public Interest Statement").
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video viewing by consumers."] Dr. Rosston's findings are consistent with and confirm
Applicants' Public Interest Statement.4

Dr. Rosston observes that Comcast has the capacity to deliver innovative new services
that consumers want, but Corneas! often cannot do so, or cannot do so as quickly as it would like,
because negotiations bog down over the potential impact of such new services. 5 He concludes
that a "key public interest benefit" of the proposed transaction is the elimination or reduction of
such negotiating friction and "the acceleration of the anytime/anywhere future of video viewing"
across multiple new platforms6

Drs. Israel and Katz's "central conclusion is that the proposed transaction does not
threaten competition in the distribution oflong-form, professional-quality video programming,
notably the provision of such programming via the Internet.'"

[n support of this conclusion, Drs. Israel and Katz find that the online video business is
nascent and complementary to, rather than a substitute for, traditional video services provided by
Comcast and other multichannel video programming distributors ("MVPDs,,). 8 As long as
online video distributors are complementary to traditional MVPDs, there is clearly no basis for
concern about foreclosure of online video distributors by Corneas!.

However, even if a viable online service were to emerge as a competitive substitute to
traditional MVPDs, the transaction will not create or enhance any economic incentive for
Comcast to attempt to deny NBCU's content to such a competitor.9 Applying the Commission
staffs vertical foreclosure model to the proposed transaction, Drs. Israel and Katz conclude that
"even in a hypothetical future scenario in which one or more online MVPDs emerges as a
substitute for traditional MVPDs, Comcast would be highly unlikely to be able profitably to
induce NBCU to withhold its content from such distributors in order to increase Comcas!'s non-

Rosston Benefits Report ~ 7.

Dr. Rosston notes that Applicants also made several voluntary public interest commitments and that the
tangible consumer benefits of these commitments are discussed in the Public Interest Statement. See Rosston Report
1! 7; see generally Public Interest Statement passim & App. 8

See Rosston Benelits Report ~ 43.

Id. ~ \5.

Israel/Katz Online Video Report 113.

Id ~4.

It is also worth noting, as Drs. Israel and Katz point out, that under the terms of the agreement establishing
the joint venture, the venture's directors and officers owe fiduciary duties to the joint venture and its members,
including GE. These duties would be violated if the directors and officers made business decisions that intentionally
sacrificed joint venture profits in order to increase Comcast's MVPD profits. See iei. ~I 123.
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NBCU profits."IO Drs. Israel and Katz's conclusions apply not only to the hypothetical future
case in which an online distributor has established itself in the marketplace, but also to the
hypothetical case of a new online entrant. Specifically, they find that "in the new-entrant
scenario, too, Comcast would be very unlikely to be able profitably to induce NBCU to withhold
its content from online MVPDs in order to increase Comcast's non-NBCU profits." II

Both of the reports contain Confidential and Highly Confidential Information.
Accordingly, Applicants are filing public (redacted) versions in the public record and arc
submitting Confidential and Highly Confidential versions under seal. Pursuant to the protective
orders, 12 the Confidential and Highly Confidential versions ofthe reports will be made available
upon request to parties whose authorized representatives have signed the appropriate protective
orders.

Respectfully submitted,

Michael H. Hammer
Michael H. Hammer
WtLLKIE FARR & GALLAGHER LLP

1875 K Street, NW
Washington, DC 20006
(202) 303-1000
Counsel for Comcast Corporation

A. Richard Metzger. Jr.
A. Richard Metzger, Jr.
LAWLER, METZGER, KEENEY & LOGAN, LLC

2001 KStreet, NW, Suite 802
Washington, DC 20006
(202) 777-7700
Counsel jor General Electric Company

!d. 'i 55. While Drs. Israel and Katz use the label "online MVPD," they do so as a convenient shorthand
only, and they offer no opinion on whether any such entity would meet the statutory definition of an MVPD. See id.
'150 n.?!.

II Jd ~ 134.

In the Matter ofApplications ofComcast Corporation, General Electric Company and NBC Universal, Inc,
jor Consent to Assign Licenses or Transfer Control ofLicensees, Protective Order, 25 FCC Red 2133 (MB 2010); In
the Afatter ofApplications ofComcast Corporation, General Electric Company and NBC Universal, If/c.iar
Consenl to Assign Licenses or Tran,:.,ler Control ofLicensees, Second Protective Order, 25 FCC Red 2140 (MB
2010).
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Washington, DC 20037
(202) 783-4141
Counsel for NBC Universal, Inc.
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I. INTRODUCTION

I. Comcast Corporation ("Comcast") and General Electric Company ('"GE") propose to

create a joint venture that combines the broadcast, cable programming, movie studio, theme

park, and online content businesses of NBC Universal ("NBCU") with the cable programming

and certain online content businesses of Comcast. 1 At the request of counsel for Comcast and

GE, we wrote an economic report in which we applied to this transaction the mathematical

model devcloped by the staff of the Federal Communications Commission ("Commission") to

analyze the issue of vertical forcclosure in the News CorporationlDirecTV transaction 2

2. Commission staff, after an initial review of our earlier economic report, requested that we

submit an additional economic report "addressing the potential impacts of the transaction on

online video distribution.'" Specifically, staff asked us to provide an overview of the online

video marketplace together with an economic analysis of whether the proposed transaction

would give thc joint venture thc incentive and/or ability to disadvantage an online rival, should

onc emergc at some point in the future.

3. In the present declaration, we analyze the structurc of, and naturc of competition in, the

cvolving elcctronic video distribution markctplace, in gencral, and the nascent onlinc vidco

5'ft' Applications .lor C( lflsen! to the Trall ...:fer (~/ Control (~fLicenses, General E:lectric Company,
Tran.~Ierol", to COlllc(1sl Corporation, Tran~feree,AppliL:i:ltions and Puhlic Interest StatclTIL:nl, Lead
Applicalion File Nos. BTCCDT-20 100 12XAAG (MB), SES-ASG-20 t0020 1-00 t4X (J[J). anti 0004101576
(\At'Til) (ri led Jall.2H,20 lO) (hereinafter. PI/bUt' II/ferest Statement).

Mark Israd and Michael L. Kat;;, Applic<ltiol1 or lhl.: Commission Stnrr Model or Vertic ..d Fon:c!osufC to
Jhl: Proposed COIllcast-NBCLJ Transaclion, II! f/ie Maller ofApplic(/(iuflS (~rC()mcasl Corpomtiun, General
fJrctric Company and NBC Un;I'c,..YClf, Inc, .lor Cot/sent to Assign Lir'C't/xes or Tran.~fer Control (~r

Licensee.s, MB Docket No. 10-.'16,26 Fchruary 2010 (hcreinafter, !.I'rad-Kot(. Initial Dcdamtion).

(,hier. Media Bureau, federal COllllllunications Commission, (lrdcr, In the Matter (~/"Applicarions(;(
COli/cost Crnpomriof!, General Electric Company und NRC Universal, Inc. J{Jr COf/sen! to A.1'.'1ign Licenses
or Tr{lfl.~rerCOflfml (~/Licensers, MB Docket No. 10-56. rd. April 16,20 lO.
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sector, in particular. We do not attempt to provide a broad overview of all aspects of the

clectronic video distribution marketplace. Rather, we discuss those characteristics most relevant

to analyzing whether the proposed joint venture is likely to have the incentive and ability to

disadvantage a hypothetical rival online distributor. Given the rapidly changing nature of

tcchnology and consumer tastes. as well as ongoing innovation in business models, it is

impossible to predict with certainty which business models will be tried. let alone which will

succeed. However, the fundamental economic forces at work in this marketplace will not change

with the particulars of taste. technology, and business model. Consequently, it is possible to

reach some broad conclusions about the future of the online video marketplace with confidence.

Our central conclusion is that the proposed transaction does not threaten competition in the

distribution of long-form, profcssional-quality video programming, notably the provision of such

. . h I 4 \programmmg VIa t e nternet. ..

4. Our central conclusion is supported by the following findings:

• The majority of online video distrihution today is complementary to the services ofFered

hy traditional television hroadcasters and multichannel video progrmnrninr; distrihutors

("MVPDs"). Current online services, such as TV.com, CBS.com, and Bulu.com,

supplemcnt traditional MVPD services and promote the viewing of traditional television

programming. This is evidenced by the fact that people have been watching increasing

To he clear, we also helieve that the propo~cd transaction poses no threat to competition in the provision of
:-.hort-fol'lll or ~llT1atL'llr-pl'Oduccdcontent. We do not address this point further hecause we lake it to ill: sdf­
l'vJlknl.

As \\'111 hccOIw,: cvi(knL helow, we arc not asserting that Ihe electronic distrihution of JDIl!,:-forlll,

proJ"essiullal-qu;llity video programming cOllstitutes a relevant antitrust market for purpnscs of cOIIl]lditivc
clTcCls analysis. Among Nher reasons why sueh a nwrkel definition could he inapproprj~ltc. \Vl' phserVl'
lhat the dislrihutioll of !ong-ltWIn, professional-<.juality video programming ovcr the Internel i~ CLllTl:ntly <l

cOlllpk men! to-rather than a slIh;-,tilute for -- -trad itil Inal deli very of such con lent over dedicated £lei WLH k;-.

Uf" cahle nclworks, direct hroadc<l,..,l satl:llill: ('DBS"). and telco video networks).

2
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amounts of television through traditional MVPDs even as online viewing has been

increasing. The number of MVPD subscribers is also rising along with the number of

consumers who view video content online. Because online video distribution services are

currently complementary to Comcast's cable services and NBCD's programming

services, both Comcast and NBCD benefit from online video distribution services and

have incentives to promote them, not attempt to undermine them.

• As new online video distrihution models emerge, online providers ure likely to

differentiate themselves/rom traditional MVPDs alld to incorporate in their husiness

models unique capabilities oj'online platf(Jrms that complement the services ofj'ered hy

traditional MVPDs. Although the business models used by online video providers

remain very much in flux, there are strong reasons to expect that online video providers

will seek to differentiate themselves from traditional MVPDs in order to obtain a

competitive advantage and achieve profitability. Online video providers may accomplish

this differentiation, in part, by incorporating some of the uniquc capabilities of onlinc

platforms that allow them to supplemcnt and complement traditional MVPD offerings.

Insofar as online video providers are differentiated from, and complementary to,

traditional MVPDs, COl11cast's cable operations and NBCD will have no incentivc and

little ability to hindcr thc growth of tllcsc providers.

• Online video distrihution is complementary to Comcast 's hroadl",,,d Internet access

opemtilllls. [n order ['01' a household Lo view vieleo programming delivered over the

lntcrnct, the household must purchase Internet acccss. The development of imprDved

online vidco offering.s can Ihu:; bc expected to stimulate the demand for Internet access

3
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services, especially broadband services. Online video viewing that mirrored traditional

television viewing levels and patterns would hugely increase Internet traffic levels to U.S.

households and could overwhelm today's broadband Internet access networks. However,

if broadband Internet access networks evolve to have sufficient capacity, then online

video viewing that mirrors traditional television viewing would stimulate the demand for

broadband Internet access and, thus, increase broadband Internet access providers'

profits. These profits would represent an incentive for Comcast to promote online video

providers, not attempt to stifle them.

• Application of the Commission staff's j(Jreciosure methodology indicates that online

f(Jreciosure would be unprofitable. The Commission staff has developed an approach to

estimating the expected costs and bencfits of foreclosure and then using those estimates

to predict whether a proposed merger or joint venture will create an entity with an

cconomic incentive to engage in foreclosure. As notcd above, online video services

today largely complement-rather than compete with-Comeasl's cable services,"

Comcasl would have no incentivc to attcmpt to weaken online video providcrs-whether

by trying to inducc NBCU to withhold programming from thcm, or by any othcr mcans-

as long as thosc providers orrcred complementary services. Hencc, we interpret the

Commission staff's requcst as requiring us to assume the emergence of one 01' morc

hypothetical onlinc distributors that arc direct competitors for traditional MYPD services.

Even making this assumption, application or the Conulli ..;sion starr's methodology to the

In addilion,;j<:' discllssed in the prior hulkr point, wlll:thcr nf nol online video services cornpklllL'nt
COlllCU..... t's callie scrvicL'.-;, third-party online video distributors' .....crvicl's increase the dCIll,lDd ror COlllcas['s
broadband Internet ~lcce"s services.

4
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present transaction demonstrates that it would be very unlikely for foreclosure to be

profitable.

This conclusion follows from several facts, including:

NBCU would lose significant advertising revenues and ajjiliate fees if it were to deny

its programming to online competitors, should they develop. To the extent that a

significant online competitor develops, the amount that NBCU would lose from

denying access to those subscribers could be expected to be substantial. Even for a

smaller online competitor, NBCU would likely lose a large amount on a per-

subscriber basis.

There is no basis for expecting that withholding current NBCU networksfrom online

providers could significantly harm the ability ofan online provider to attract or

retain subscribers. This is so for several reasons. First, NBCU controls the relevant

online rights to programming accounting for only [{ }} of all television

vicwing minutes. and there are many suhstitutes for this NBCU programming.

Second, as summarized ahove, online video providcrs can be expected to seek to

differentiate thcmselvcs from traditional MVPDs. Hcnce, these online providers

would likely be able to offcr attractive value propositions to consumers without

having to replicatc the full programming line-ups of traditional MVPDs. Third, the

Commission has previously expresscd concern that the four major hroadeast networks

constitute "must-have" programming for traditional MVPDs,7 which might he seen as

S(C ML'lIlorandulll Opinion and Order, In the Mutter of General Motors Cmj7oratiotl and f1uUlws
t:lectfiJl1ic.,,' Corporatioll, Trallslerors, (lnd The New.;, Corpora/hili Limit(!{l, Tran.\:teree, For AII/hor;!.',' tf)

Tm/lsler C/lfllml. 19 FCC Red 473 (2004) (hereinafter News CIJII'.-HIIRhes Order), §§ v.n.} and
Vt.C.4.e.(iii).

5
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suggesting that withholding the rjghts to NBC broadcast network programming could

be a particularly powerful way to disadvantage online rivals. However, two facts

indicate that such a conclusion would be unwarranted. One is that NBCU cannot

deny consumers access to NBC's signal via over-the-air reception. The other is that,

to the extent that empirical evidence from the MVPD market is informative, past

analyses have shown little effect on MVPD subscribership from the temporary loss of

a single broadcast television network. For all of these reasons, it is unlikely that

NBCU could successfully engage in foreclosure that would significantly harm an

online distributor's ability to attract and retain subscribers.

Comeasl Cable has a limiled geographicj(J()lprint and, consequelllly, would Rain

only a smal/share olony benejilsfromforeclosure aceruinR to traditional MVPDs.

If direct online competitors to traditional MVPDs develop, they would almost

certainly have national (or even international) geographic footprints. In contrast,

Comcast Cable has a limited footprint. If NBCU were to deny its programming to

these online competitors, then it would forgo profits from selling programming

nationally but Comcast Cable would reap any benefits of foreclosure only in limited

geographic areas. Stated another way, Comcast has only a 23.8 percent share of the

national MYPD marketplace. Conscqucntly, over three fourths of any benefits to

traditional MVPDs from any weakcning of onlinc competitors would bc capturcd by

MV!'Ds otller than COlllcast.

Ilon online service emerges thai is a direct competitor ol COlllcast's traditional

MVPD business, Ih['/l thai cmf/pelilor's service would be ('()fnplemef/tary 10

6
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Corneast's broadband Internet access operations. If a household viewed video

streamed over the Internet in patterns mirroring traditional television viewing, then it

would download approximately one hundred times more data per month than the

average current subscriber to Comcast's broadband Internet access service. If and

when Comcast'" Internet access networks develop the capacity to handle this

additional traffic without suffering significant quality degradation from congestion,

the additional demand for broadband access services created by online viewing would

promote the profitability of Comcast's broadband Internet access services. Hence,

COlllcast's broadband Internet access operations would be harmed to the extent that

foreclosure was successful at reducing the penctration of online video services.

5. The remainder of this rcport is organized as follows. 1n Section II, we provide an

overview of thc U.S. video marketplace, place the nascent and rapidly evolving online video

sector into the context of the broader industry, and discuss the stark differences betwcen how

viewers currently consume online vidco and how they consume traditional tclevision. In Scction

III, we apply thc Commission staff's methodology for the analysis of foreclosure to a

hypothetical scenario in which onc or more online services have emcrged as competitors-rather

than complcmentors-of traditional MVPDs.

II. THE ROLE OF ONLINE VIDEO VIEWING IN THE BROADER VIDEO
MARKETPLACE

fl. In this scetion, we provide an overview of the U.S. vidco marketplaec thal puts the

nascent and rapidly evolving onlinc video sector into context. Wc then discuss the marked

differcnces between how vicwcrs currently consume online video and traditional television, and

how the cvidcncc that these Iwo Iypes of viewing are currcntly complementary. Based on these

7
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industry characteristics, we conclude that: (a) it is unlikely that an online replacement for

traditional MVPDs will emerge in the near-term, and (b) if one does emerge over the longer-

term, then it will have important compJementarities with Comcast's services.

A. The Vertical Structure of the U.S. Video Marketplace

7. American consumers view video content delivered to a variety of screens through a

variety of distribution systems. The screens used by consumers to view content include

televisions, computers, mobile phones, and other mobile devices. Content is delivered to those

screens through a combination of mechanisms, including: over-the-air broadcasting, traditional

MVPD networks (i.e., cable, telco video, and DBS), broadband distribution over the Internet

(including streaming video as well as the rental or purchase of downloaded video), distribution

via radio spectrum to mobile phones or similar devices, and DVDs rented or purchased at retail

outlets or delivered by mail. s

8. Video content viewed by consumers is the cnd product of several different activities,

undertaken by multiple economic actors. There are many ways to categorize these activities.

Figure I illustrates one taxonomy, in which the activities are organized into a vertical value

chain: content creation; the packaging and presentation of content; transport of content to

consumers; and the provision of tools by which consumers can search for and discover c0l1tent.9

The remainder of this section discusscs each of these activities in turn.

Wl: USl' DVDs as a sllllrLhaml to refer to alllypcs or physical media, which might also indudl' Hlu-ray

discs. ror l''\'ilJnpk.

'J Figure I is <I stylil.eel ami simplified rcprc.'il:nLaLioll oj' the video marketplace, and it docs nll[ illustrate all of
the ppssihlc links. Por example, :-'PIlIl' housdlUlds stream video programming to their video game l'unsoks.
In addition, the signal ora hroadci.1SI slali<Jn might he rcl'(lrmaltcd and thell hroadcast over a spccialized
win.:lcss network that serves mohile dey in".;.

8
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Figure 1: Overvie"" of the Stru.cture of the Video l\tlarketplace
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1. Content creation.

9. Content-creation activities include writing and producing video programming. Much of

the video content viewed by consumers is professionally created. However, miUions of people

create "user-generated videos" at very low cost and post them to the internet, where generally

they are available for downloading or viewing worldwide at any time. In addition to whether it
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is professionally created or user-generated, content can be categorized based on whether it is

short or long form. Although there is some debate about the precise definition of short-form

versus long-form video content, NBCU indicates that, in its view, "long-form video is typically

longer than five minutes and usually refers to full episodes of television or movies.',[o Under this

categorization scheme, for example, movies or episodes of a broadcast television show are

considered professional, long-form content, while a clip from a movie or television episode is

considered professional, short-form content. II

10. Producing professional long-form content of the type that generally airs on broadcast and

cable networks is expensive and risky. Prime-time entertainment dramas for broadcast or

premium cable networks currently can cost up to $4 million per hour to produce. 12 Studios

never recoup their production costs on most scripted series. 13 A relatively small number of series

"h'" d I f' 14are Its an earn arge pro ItS.

11. The profitability of creating non-sports, network-quality content depends, in part, on the

ability of the content producer, or studio. to manage the type, timing. and release of rights to

different distributors in different release windows. I, On those shows that are considered a "hit,"

10

"

11

"

Vivi Zigler. Prl:siJcnt, Digital EnterLainmcnt. NACU, April 26, 2010, interview.

Allhough lIseful, Lhes\; categorizations arc nol sharply defined. In addition to some uisagrccment over the
maximal length or short-form conlcn!, industry sources discuss <..l category of coment that sits on the horder
helwccn professional and user-generated content called "pmsumer." See lAB, "Long Form Videu
Overview," September 2009, at 6, m'oilah!c at http://www.iab.ncl/Hll;dj.:tlfilc/l(lng-form-video-final.rdf.
site visited April 2H, 2010.

See Larry Gcrbnmdt. "Hour dramas rl.lL:e risky economics," Hollywood Reporter, March 19. 20 J 0,
available at
hltp://www.hoUy~_oodrcponer.l.:olll/hr/q?J.ltentd isplay/h:kvi~ion/neY:ls/e'Ji9622dc 15l.1\lK 161 1~~c'J5 'Jcl46fu
7dJ~~, site visited April 26, 20 J O.

Michael Bonner, SVP, Digital Products & Marketing, NBeD, April 2R, 2010, interview.

Id.

As parI of managing: these rights, a sluuio <lggregaLe~ the rights of the various p,lrli~s (writers, actors, etc.)
involved in creating (he content.

10
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generally the studio's most substantial source of profits is the re-licensing of the episodes to

additional outlets (beyond the first-run premiering on a broadcast or cable network).16 A

broadcast or cable nctwork has an economic interest in maximizing the ratings of its initial

airings of a series. Consequently, networks generally insist on broad exclusivity (historically

against all competing media domestically) for as many as the firsl four seasons of a series' life

and exclusivity limited mainly to the current season after that. 17 However, the studio may obtain

through negotiation limited rights to exploit the series during the network's exclusivity period in

ways that are not perceived as disruptive to the network's ratings. IR For example, the studio may

ohtain the right to release the prior-season episodes of the series on DVD. 19 Also, the studio

traditionally would be permitted to license the prior-season episodes of the series into

syndication on hoth local broadcast stations and basic cablc networks, beginning typically after

four seasons have aired in first-run on the network?O

12. The proliferation of digital technology has made the licensing and windowing structure

more complex. Now, in addition to "linear nctworks," which air a particular show in a set timc

slot on a given date, there are also "video-on-demand" scrvices, through which providers offcr

lihrarics of programming that consumers can access at limes of thcir choosing. Until recenlly.

thc studio-nctwork license agreement would usually limit the nctwork's grant o[ rights to a

Ii)

II

I')

Michael13()nn~r,SVP. Digital Pwdllcrs & Marketing. NBCU, Apl'il28, 2010, interview.

The ~llldju may ill..... O rC;llizc rc\,ellUL' on a sl'ries from intcrne:tlionallicensing, format licensing,
mcn.:h'lrldising. and ancillary "'UlIn.:C'l.

Id.

hi.

Id.

Theatrical motion [)jctllre distl'ihurion also foll()\vs a pallcrn of exhihition windows. Typically, a film i",
inilially n:lca:-.cd to movie theaters '-inti [hen it cycles through DVD, ckctronic-sell-lhrough, <lIld pay-per­
vi('w/vil!L()-(I\\-demand windnws <lnd Ihe-I"l';\ftcr 10 premium pay windows anlllater lo broalkasf llcLWllJls

and/or ha:-,ic cahle \1('[wnrks. (ld.)

11
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defined number of runs on its linear network. 2l However, in an effort to expand their presence

on additional on~demand and online platforms, networks now typically seek to acquire additional

"digital" exhibition rights for current-season episodes as part of their agreements with studios.

Specifically, through negotiation with studios, networks have recently been able to obtain, for

some serics, the ability to make the current-season episodes available (usually for a limited

number of episodes and limited time window) on a network-branded, advertiser-supported "on-

demand" basis via online, mobile, and MVPD platforms. [[

]] However, all these terms are evolving and remain

the subject of active negotiation between networks and studios.

2. Packa[?ing and CO/ltent presentation.

13. Therc is a cluster of activities that must be undertaken in order to turn diffcrent pieces of

content into a scrvicc offered to consumers. These activities include:

• Filterin[?: Filtcring activities comprisc decisions regarding which programming to

offer to consumers as part of the service and which not to offer.

• Timing Decisions: In addition to determining what content to show, an cnterprise

offcring a video service to consumers has to make a wide range of decisions

regarding the timing of when individual programs are available to be viewed. A

fundamental dccision is whether to oller programming as a linear network, in which

case the network sets the specific date and time at which consumers can access any

Statements made ill thi~ scnlLnce <-I11d Illc n:m~lindl'r or this paragraph ,In: b~lscd on Mich:\l:l BnnncL SVP,
Digital Producl~ & Marketing. NBCLJ, ApriI2H,2010, interview.

12
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particular program, or as video-on-demand, in which case each consumer can access

programming at a time of his or her choosing. In the case of linear networks, the

order in which the programs are presented can be an important element of business

strategy. In the case of video-on-demand, the timing between initial linear exhibition

and initial on-demand exhibition is a relevant consideration.

• AKKregatiolJ: In order to be able to offer the selected set of content. a video service

provider must aggregate the necessary rights to distribute the programming. Rights

aggregation is undertaken by both networks and MVPDs. Broadcast and cablc

television networks aggregate certain rights for the individual programs that comprise

their linear networks. And MVPDs aggregate certain rights associatcd with different

lincar networks. It is important to understand the complexities created by the need to

aggregate rights.

Due to the granting of only limited-use rights by contcnt creators to networks, and hy

networks to distribution cntities, the allocation 01 rights associated with particular

programming can bc vcry complicated. Specifically, it is rare today for a company to

aggregate rights at onc stage in the vertical chain and thcn to providc an entel"prise

opcrating in the next stage of thc vertical chain with blanket rights to all of its

contenl. 22 Rathel", consistent with the windowing stl"ategy used by content owners,

rights aggregatol"s generally employ a ,set of limited-usc licenses for different types of

distribution. The right,; contained in these licenses can makc distinctions based on thc

business !nodel (iilclnding advertiser-supporteu linear distribution, aclvertiscr-

Michael Bonne!', :'lVI', Digil;d Pl"\)L!ucls & lvlarkctjng, NBCU, April ~~, 2010, inlerviL'w.

13
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supported, free on-demand, subscription distribution with or without advertising, and

per-transaction on-demand) and by platform (including Intcrnet-delivered, mobile,

and MVPD).

An implication of thesc license limitations for the analysis of the online vidco

markctplace is that, even in the common case in which a broadcast or cable network

has obtained rights from the studio that include the rights for some on-demand airings

of the programming, these rights may not extend to the particular business model that

an online distributor has adopted. For example, the only on-demand rights a

broadcast network acquires may be for free-an-demand ("FOD") service, for which

no access or subscription fee is charged to the consumer and the episodes must

include advertising. 23 If an online provider were looking to develop a subseription-

video-an-demand ("SVOD") service (or more generally, a service that is not solely

advertiser supported), then a network in this position could not extend its grant of on-

demand rights to the online provider for this purpose.

I{

14
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{{

This complicated thicket of rights, in which multiple rights holder may have partial

rights (for particular distribution channels) to the same content creates a challenge for

a new video programming distributor, particularly one using a new business model,

such as online distribution, to overcome.

• User interface. A final activity in organizing content for video consumers is the

development of a user interface. One example is an MVPD's organization of content

into channels that can be navigated lIsing on-screen electronic program guides.

Another example is the appearance and functionality of a website (such as YouTube

or TV.com) that contains video content.

M

Id
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