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FREE PRESS RESPONSE TO APPLICANTS' JOINT OBJECTION OF
DISCLOSURE OF CONFIDENTIAL INFORMATION

Free Press submits this response to Comcast Corporation, General Electric

Company, and NBC Universal, Inc. (together "Applicants") Joint Objection to the

disclosure of Applicants' confidential information to Adam Lynn, Policy Coordinator at

Free Press in the above captioned proceeding.!

On March 4,2010 the Federal Communications Commission issued two

Protective Orders in response to Applicants' request to treat as "confidential" and "highly

confidential" certain information and commercially sensitive business data which they

have submitted pursuant to the Commission's review of their proposed merger

transaction.2 Pursuant to the terms of the Protective Orders, on March 31, 20 I0 Free

1 In the Matter ofApplications ofComcast Corporation, General Electric Company and
NBC Universal, Inc. For Consent to Assign Licenses or Transfer Control ofLicensees,
Joint Objection to Disclosure of Confidential and Highly Confidential Information, MB
Dkt. 10-56 (filed Aptil5, 2010) ("Joint Objection" or "Objection").
2 In the Matter ofApplications ofComcast Corporation, General Electric Company and
NBC Universal, Inc. For Consent to Assign Licenses or Transfer Control ofLicensees,
First Protective Order, MB Dkt, 10-56 (reI. Mar. 4, 2010), In the Matter ofApplications of
Comcast Corporation, General Electric Company and NBC Universal, Inc. For Consent
to AssignLicenses or Transfer Control ofLicensees, Second Protective Order, MB Dkt,
10-56 (reI. Mar. 4,2010).
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Press filed with the FCC, and served Counsel for the Submitting Party with,

Acknowledgements of Confidentiality for Adam Lynn, Policy Coordinator for Free Press.

On April 5, 2010 Applicants filed their Joint Objection on the grounds that Mr. Lynn is

neither an attorney nor an "expert.,,3 In turn, Free Press respectfully submits this

response demonstrating that allowing Mr. Lynn access to Applicants' information is

consistent with both the letter and spirit of the FCC's Protective Orders

Despite their opposition, Free Press appreciates Applicants' statement affinning

that they have "no objection to Free Press obtaining access to the Confidential and Highly

Confidential Information pursuant to the terms of the Protective Order in order to

facilitate a thorough analysis and ensure its full participation in the proceeding.,,4

Consequently, Free Press also presumes that Applicants have no interest in engaging in

dilatory tactics that would unnecessarily impede Free Press' access to said data in a

timely manner, or that would waste the Commission's time by forcing it to dedicate staff

resources to assess frivolous objections. To that end, we hope that this response will

facilitate prompt and efficient disposal of Applicants' concerns.

The terms of the FCC's Protective Order governing access to Highly Confidential

information "limit[s] access to materials to Outside Counsel of Record, their employees,

and Outside Consultants and experts whom they retain to assist them in the proceeding."s

Free Press is a non-commercial, non-profit public interest organization. With regard to

noncommercial parties, the Protective Order defines "Outside Counsel of Record" as

including "any attorney representing a non-commercial party in these proceedings,

3 Joint Opposition at 2,3.
4 Id. at!
S Second Protective Order at ~3
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provided that such a person is not involved in the competitive decision-making activities

of any competitor of a Submitting party.,,6 With regard to non-commercial parties, an

"Outside Consultant" includes any "expert employed by a non-commercial party in these

proceedings, provided that such a person is not involved in the competitive decision-

making activities of any competitor of a Submitting party.,,7

Free Press does not contest that "Mr Lynn is not an attorney and has not claimed

to be attorney."s However, Free Press does dispute Applicants' claim that "Mr. Lynn

does not appear to qualif'y as an Outside Consultant" because "it is not clear that Mr.

Lynn has the type of advanced or specialized training, or has demonstrated expertise that

this Commission has typically associated with being an 'expert.',,9 The Protective Orders

do not define the term "expert." Nor do Applicants cite anything supporting their

assertion that the FCC has established specific criteria or test ofproficiency which

individuals must meet to be designated as an "expert."

In any event, Mr. Lynn clearly qualifies as an "expert" as the term is commonly

understood. The plain language definition of the word "expert" refers to "having,

involving, or displaying special skill or knowledge derived from training or

experience."lO Mr. Lynn is retained by Free Press for the purpose of providing research

and analysis to facilitate Free Press participation in this and other Commission

proceedings. In the course of his employment, Mr. Lynn has researched and drafted

multiple analyses of competition and regulatory policy in the MVPD and

6 Id. at 15
7 Id.
8 Joint Objection at 2 (internal citation omitted).
9 Id at2,3.
10 See Merriam-Webster Online Dictionary, available at http://www.merriam
webster.com/dictionary/expert%20.
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telecommunications markets.u Consequently, Mr. Lynn is more than qualified to review

Applicants' Highly Confidential data for the purpose of providing assistance to Free

Press in this matter.

11 Mr. Lynn has also authored an academic paper directly relating matters at issue in this
transaction. See Adam Lynn, S. Derek Turner & Mark Cooper, "New Media and
Localism: Are Local Cable Channels and Locally Focused Websites Significant New and
Diverse Sources of Local News and Information? An Empirical Analysis," The
Telecommunications Policy Research Conference 35 th Research Conference on
Communication, Information and Internet Policy (Sept. 27, 2009), available at
http://web.si.umich.edu/tprc/papers/2007/733/Adam%20Lynn_TPRC.pdf.Moreover.in
the last year Mr. Lynn has authored in whole or in part numerous filings submitted in
multiple FCC dockets. See, e.g., Comments ofFree Press, A National broadband Plan for
Our Future, GN Dkt No. 09-5 I(June 8, 2009), available at
http://fjallfoss.fcc.gov/ecfs/document/view?id=6520219926, Reply Comments of Free
Press, A National broadband Plan for Our Future, GN Dkt No. 09-5 I (July 21, 2009),
available at http://fjallfoss.fcc.gov/ecfs/document/view?id=7019917712, Comments of
Free Press, A Development ofNationwide Broadband Data to Evaluate Reasonable and
Timely Deployment ofAdvanced Services to All Americans, Improvement ofWireless
Broadband Subscribership Data, and Development ofData on Interconnected Voice over
Internet Protocol (VoIP) Subscribership. WC Dkt No. 07-38 (July 30, 2009), available at
http://jjalljoss.jcc.gov/ecjs/document/view?id=7019934191, Reply Comments of Free
Press, A Development ofNationwide Broadband Data to Evaluate Reasonable and
Timely Deployment ofAdvanced Services to All Americans, Improvement ofWireless
Broadband Subscribership Data, and Development ofData on Interconnected Voice over
Internet Protocol (VoIP) Subscribership. WC Dkt No. 07-38 (August 4, 2009), available
at http://jjalljoss.jcc.gov/ecjs/document/view?id=7019934542, Reply Comments of Free
Press, Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, MB Dkt. No. 07-269 (Aug. 28, 2009), available at
http://fjallfoss.fcc.gov/ecfs/document/view?id=7020036944, Comments of Free Press,
International Comparison and Consumer Survey Requirements in the Broadband, GN
DktNo. 09-47 (Aug. 31, 2009) available at
http://fjallfoss.fcc.gov/ecfs/document/view?id=7020037156, Comments of Free Press,
Inquiry Concerning the Deployment ofAdvanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such
Deployment Pursuant to Section 706 ofthe Telecommunications Act of1996, as Amended
by the Broadband Data Improvement Act Data Improvement Act, GN Dkt 09-137 (Sept.
3,2009), available at http://fjallfoss.fcc.gov/ecfs/document/view?id=7020037663, Reply
Comments of Free Press, Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion,
and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 ofthe
Telecommunications Act of1996, as Amended by the Broadband Data Improvement Act
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Applicants argue that "deeming Mr. Lynn an expert without some reasonable

showing will constitute an invitation for almost any employee of an party of any arguably

"non-commercial nature to get access to Applicants' most sensitive business

information.,,12 As demonstrated above, Mr. Lynn clearly functions in an expert capacity

for Free Press. Yet even absent that showing, we are still confused as to exactly where

Applicants' objections lie. The Applicants' goal in obtaining - and the FCC's purpose in

issuing - the Protective Orders is to limit "access to those materials which, if released to

competitors, would allow those competitors to gain a significant advantage in the

marketplace."l3 As a non-commercial, non-profit public interest organization, Free Press

is not a competitor to Comcast, General Electric, or NBC-Universal. Nor does Free Press

receive any funding from Applicants' competitors. 14 Thus, access to confidential

information by any of Free Press's employees could not be used to "gain advantage in the

marketplace." Mr. Lynn has no anticompetitive purpose in accessing Applicants'

confidential information. Moreover, by signing an Acknowledgment of Confidentiality,

Mr. Lynn has voluntarily agreed to bind himself to the terms of the Protective Order, the

violation of which would subject him to potential "forfeitures, cease and desist orders,

and denial of further access to Highly Confidential Information in this or any other

Commission proceeding,,,15 as well as other very serious legal remedies Applicants'

could pursue against him. Therefore, given that Mr. Lynn has no incentive to disclose

such information or ability to use it for anticompetitive purposes, and given the severe

Data Improvement Act, GN Dkt 09-137 (Oct. 2, 2009), available at
http://fjalifossfcc.gov/ecfs/document/view?id=7020040521.
12 Joint Objection at 3.
l3 Second Protective Order at ~3
14 Free Press does not accept donations from government, political parties, or businesses.
15 Second Protective Order at ~20.
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penalties that could be exacted should he do so, Free Press is baffled as to Applicant's

rationale for objecting to Mr. Lynn's access to such infonnation.

To conclude, given that Applicants provide no legitimate argument as to why Mr.

Lynn does not qualify under the tenns of the Protective Orders, and because Applicants

present no valid concerns as to competitive harm that could result from Mr. Lynn's

access to the data in question, Free Press requests that the FCC move quickly to deny

Applicants' Joint Objection.

Respectfully submitted,

Corie Wright
Policy Counsel, Free Press

501 Third Street, NW
Suite 875

Washington, DC 20001
202-265-1490

April 6, 2010
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PROOF OF SERVICE

MB Docket No. 10-56
/

I, Corle wright, Policy Counsel for Free Press, certify that on April 6th
, 2010, I served the

foregoing Response to Applicants' Joint Objection, via U.S. Mail, upon the following:

Michael H. Hammer
WILLKIE FARR & GALLAGHER LLP
1875 K Street, NW
Washington, DC 20006

A. Richard Metzger, Jr.
LAWLER, METZGER, KEENEY & LOGAN, LLC
2001 K Street, NW, Suite 802
Washington, DC 20006

David H. Solomon
WILKiNSON BARKER KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037

501 3'd St NW, Suite 875
Washington, DC 20001

Date
Aprll 6th

, 2010


