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March 25, 2010

VIA HAND DELIVERY

Marlene H. Dortch
Federal Communications Commission
Office of the Secretary
445 Twelfth Street, S.W.
Washington, D.C. 20554

FILED/ACCEPTED

MAR 25 2010
Federal Communications CommisslOr,

Office of tlle Secretary

Re: in the Matter o/Applications o/Comcast Co/poration, General Electric Company and
NBC Universal, inc. for Consent to Assign Licenses or Tran~rer Control o/Licensees,
MB Docket No. 10-56

Dear Ms. Dortch:

On behalf of Comcast Corporation, General Electric Company, and NBC Universal, Inc. (collectively
"Applicants"), and in accordance with the First and Second Protective Orders adopted in this
proceeding, I enclosed please find the original and four copies of Applicants' objection to the
disclosure of Applicants' Confidential and Highly Confidential Information to Matthew M. Polka, the
President and Chief Executive Officer of the American Cable Association ("ACA"), and Ross J.
Lieberman, ACA's Vice President of Government Affairs. Pursuant to the Protective Orders,
Applicants are also serving Messrs. Polka and Lieberman and their outside counsel via email and
overnight delivery?

Respectfully submitted,

1ttt~~/rSqg
Michael H. Hammer
Counsel/or Comcast Corporation

See In the Matter ofApplications ofComcast Corporation. General Electric Company and NBC Universal, Inc.
for Consent to Assign Licenses or Transfer Control ofLicensees, MB Docket No. 10-56, Protective Order, DA 10-370
(Mar. 4, 2010) ("First Protective Order"); In the Matter ofApplications ofComcast Corporation, General Electric
Company and NBC Universal, Inc.for Consent to Assign Licenses or Transfer Control ofLicensees, MB Docket No. 10­
56, Second Protective Order, DA 10-371 (Mar. 4, 2010) ("Second Protective Order").

, First Protective Order '17; Second Protective Order 11 4.
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Enclosures

cc: William T. Lake
William D. Freedman
Jessica Almond
Jennifer Tatel
James R. Bird
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Applications of Comcast Corporation,
General Electric Company
and NBC Universal, Inc.

For Consent to Assign Licenses or
Transfer Control of Licensees

To: Chief, Media Bureau

)
)
)
)
)
)
)
)

MB Docket No. 10-56

JOINT OBJECTION TO DISCLOSURE OF
CONFIDENTIAL AND HIGHLY CONFIDENTIAL INFORMATION

Pursuant to the First Protective Orderl and the Second Protective Order2 in the above-

captioned proceeding, Comcast Corporation ("Comcast"), General Electric Company, and NBC

Universal, Inc. ("NBCU") (collectively "Applicants") hereby jointly object to the disclosure of

Applicants' Confidential and Highly Confidential Information to Matthew M. Polka, the

President and Chief Executive Officer of the American Cable Association ("ACA"), and Ross J.

Lieberman, ACA's Vice President of Govemment Affairs. While Applicants hold Messrs. Polka

and Lieberman in high regard and appreciate their zealous advocacy for the interests of their

trade association members, Applicants are lodging this objection because of the critical

importance of strict compliance with the Protective Orders.

In the Matter ofApplications ofComcast Corporation, General Electric Company and NBC Universal, Inc.
for Consent to Assign Licenses or Transfer Control ofLicensees, MB Docket No. 10-56, Protective Order, DA 10­
370 'lI7 (reI. Mar. 4. 2010) ("First Protective Order").

In the Matter ofApplications ofComcast Corporation, General Electric Company and NBC Universal. Inc.
for Consent to Assign Licenses or Transfer Control a/Licensees, MB Docket No. 10-56, Second Protective Order,
DA 10-371 'lI4 (reI. Mar. 4, 2010) ("Second Protective Order").



On March 22, 2010, Applicants received signed Acknowledgments pursuant to the First

and Second Protective Orders from Mr. Polka] Applicants received signed Acknowledgments

from Mr. Lieberman pursuant to both Protective Orders on March 24, 2010.4 Applicants also

received Acknowledgments from three of ACA's outside attorneys and ACA's outside expert.

The First Protective Order limits access to Confidential Information to Outside Counsel,

In-House Counsel (provided that such counsel are not involved in competitive decision-making),

and Outside Consultants and Experts (who are similarly disallowed if they are involved in

competitive decision-making)s The Second Protective Order limits access to Highly

Confidential Information to Outside Counsel and Outside Consultants and Experts (with the

same restriction regarding competitive decision-making).6 The Second Protective Order

elaborates that the "competitive decision-making" restriction requires that an attorney's or

expert's "activities, association, and relationship with a client do not involve advice about or

participation in the business decisions of the client or any competitor of a Submitting Party nor

the analysis underlying the business decisions.,,7

As discussed further below, Mr. Polka and Mr. Lieberman are not Outside Counselor

Outside Consultants within the meaning of the Protective Orders. Given his role as the head of

an industry trade association, Mr. Polka is not In-House Counsel under the First Protective

Order. Similarly, Mr. Lieberman has not made the requisite showing that he qualifies as In-

See Exhibit 1 (Mr. Polka's Acknowledgments).

4

6

See Exhibit 2 (Mr. Lieberman's Acknowledgments).

First Protective Order m14, 10.

Second Protective Order 113.

7 Second Protective Order ~ 5. The First Protective Order uses nearly jdenticallanguage. See First
Protective Order 114.
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House Counsel. Therefore, Messrs. Polka and Liebennan are not eligible to access Applicants'

sensitive Confidential and Highly Confidential Infonnation. The Commission has denied

individuals access under similar circumstances.8

Neither Mr. Polka nor Mr. Liebennan is Outside Counsel within the meaning of the

Protective Orders. Both the First and Second Protective Orders define Outside Counsel as "the

finn(s) of attorneys, or sole practitioner(s), as the case may be, representing a party in this

proceeding, provided that, the Outside Counsel of Record is not involved in competitive

decision-making.,,9 Messrs. Polka and Liebennan are not attorneys at a law finn or sole

practitioners. ACA is represented by Cinnamon Mueller and Kelley Drye & Warren LLP in this

proceeding. Three attorneys from these two finns have filed Acknowledgments on behalf of

ACA, and Applicants have no objections to their access to protected materials. 1O

Nor do Messrs. Polka and Liebennan qualify as Outside Consultants or Experts. The

Second Protective Order provides that protected infonnation may be disclosed to "consultants or

experts retained for the purpose of assisting Counsel or a party in this proceeding, provided that

C! In the Malter ofGTE CO/poration, Transferor and Bell Atlantic Corporation, Transferee for COllsellt to
Transfer ofColltrol, Order Ruling on Joint Objections, 14 FCC Red 3364 '112 (1999) (denying access to protected
documents to a vice president of regulatory affairs and a state director of a company because it was likely they
provided advice and participated in the fonnulation of"business decisions regarding compliance with state and
federal regulations" for the company) ("GTE'); In the Malter ofApplication ofWorldCorn, Inc. and MCI
Communications Corporationjor Transfer o/Control ofMel Communications Corporation to War/dCorn, Inc.,
Order Ruling on Joint Objections, 13 FCC Red 13478 '112 (1998) (denying access to protected documents to two
senior vice presidents of a company who had not explained their roles in the company, and one of whom was
actively involved in the strategic management of the company) ("MCr).

First Protective Order '14. The Second Protective Order uses nearly identical language: '''Outside Counsel
of Record' or 'Outside Counsel' means the finn(s) ofattomeys, or sole practitioner(s), as the case may be,
representing a party in these proceedings, provided that such persons are not involved in competitive decision­
making." Second Protective Order '15.

Applicants have today sent via overnight mail copies of the requested Confidential and Highly Confidential
lnfonnation to these counsel.
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the Outside Consultants are not involved in competitive decision-making. ,,11 As the head of

ACA, Mr. Polka is not assisting ACA's Outside Counsel in this proceeding but rather is their

client. He is not assisting a party in this proceeding but rather is the President and CEO of a

party. Similarly, Mr. Lieberman is an executive employee of a party in the proceeding and

cannot stand in the shoes of an expert or consultant assisting Outside Counselor a party.

Nor does Mr. Polka qualify for access to Confidential materials under the First Protective

Order as In-House Counsel. Mr. Polka is the President and CEO of ACA and has made no

showing that he functions in an attorney-advisor capacity with respect to his organization.

Indeed, it is highly unlikely that any court would find that the President and CEO of an

organization could be considered that organization's in-house counsel. 12

Even ifMr. Polka could be considered ACA's in-house counsel in certain capacities

beyond the scope of this proceeding, he is nonetheless barred under the First and Second

Protective Orders because, as the President and CEO of ACA, his primary role is to advance the

interests of ACA's membership. ACA is composed of member companies, virtually all of whom

directly negotiate and/or compete with Comcast and/orNBCU.13 ACA's Board of Directors (to

I ( Second Protective Order ~ 5. The First Protective Order defines outside consultants as: "outside
consultants or experts retained for the purpose of assisting Counsel in this proceeding, provided that, the outside
consultants or experts are not involved in the analysis underlying the business decisions of any competitor of any
Submitting Party nor participate directly in those business decisions." First Protective Order'llO.

Courts most commonly address this issue in the context of the attorney-client privilege. See, e.g., Boca
Investerings Partnerships, et al. v. United States, 31 F. Supp. 2d 9,12 (D.D.C. 1998) (''There is a presumption that a
lawyer in the legal department or working for the general counsel is most often giving legal advice, while the
opposite presumption applies to a lawyer . . . who works for the Financial Group or some other seemingly
management or business side of the house."); see also Avianca. Inc. v Corriea, 705 F. Supp. 666, 675-76 (D.D.C.
1989) (holding that communications involving a corporation's president and chairman, who was also the
corporation's attorney, were not privileged because they were not shown to be for the purpose of legal rather than
business advice); see generally I Paul R. Rice, Attorney-Client Privilege in the United States §§ 7.29-7.30 (2d ed.
Supp. Mar. 2009); 12 Bender's Forms of Discovery Treatise § 5.02 (Matthew Bender & Co., Inc. 2009).

ACA describes itself in a March 11, 2010 press release as "a trade organization representing nearly 900
smaller and medium-sized, independent cable companies who provide broadband services for more than 7 million
cable subscribers primarily located in rural and smaller suburban markets across America," See

- 4 -



whom Mr. Polka presumably reports) is similarly composed of executives of companies that

directly negotiate and/or compete with Comcast and/or NBCu. 14 Mr. Polka is therefore

"involved in competitive decision-making" within the meaning of the First and Second

Protective Orders. IS Disclosure of Applicants' Confidential materials to Mr. Polka would "pose

an unacceptable opportunity for inadvertent disclosure,,16 to Applicants' competitors.

Mr. Lieberman has not made the requisite showing that he qualities as ACA's In-House

Counsel. It is unclear to Applicants whether or not Mr. Lieberman, as Vice President of

Government affairs for ACA, functions as an attorney-advisor with respect to his organization.

However, should Mr. Lieberman establish that he is In-House counsel within the meaning of the

First Protective Order, Applicants will withdraw their objection to Mr. Lieberman's access to

Confidential Materials.

For the foregoing reasons, Applicants request that the Media Bureau deny Messrs. Polka

and Lieberman access to Applicants' Highly Confidential and Confidential materials submitted

pursuant to the First and Second Protective Orders in this proceeding. This will not prejudice in

any way ACA's ability to participate fully in this proceeding since, as noted, four other

individuals representing ACA have signed the Acknowledgments for both Protective Orders.

Granting this request would merely preserve the limitations established by the Protective Orders

regarding access to Confidential and Highly Confidential Information.

http://www.americancable.org/government affairs press releases O/feed. ACA also includes many "associate
members" who directly compete and/or negotiate with Corneast and/or NBCU. See
http://www.americancable.org/aca associate members.

14 See http://www.americancable.org/about u.s/aca overview/list aca board director.s.

15 For similar reasons, neither Mr. Polka nor Mr. Lieberman qualifies as "Outside Counsel" who "represent[]
a non-commercial party in these proceedings." See Second Protective Order ~ 5.

16
GTE~ 2; MCI~ 2.
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Respectfully submitted,

Michael H. Hammer
WILLKIE FARR & GALLAGHER LLP

1875 K Street, NW
Washington, DC 20006
(202) 303-1000
COllnselfor Comcast Corporation

4· ~£-I~~j;0Cf5
A. Richard Metzger:;:
LAWLER, METZGER, KEENEY & LOGAN, LLC

2001 K Street, NW, Suite 802
Washington, DC 20006
(202) 777-7700
Counsel for General Electric Company

WILKINSON BARKER KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
(202) 783-4141
Counsel for NBC Universal, Inc.



CERTIFICATE OF SERVICE

I, Brien C. Bell, hereby certify that on March 25, 2010, copies of the attached Joint Objection to
Disclosure of Confidential and Highly Confidential Information were served by overnight
delivery and electronic mail to the following.

Matthew M. Polka
President and CEO
American Cable Association
One Parkway Center, Suite 212
Pittsburgh, PA 15220-3505
(412) 922-8300

Ross J. Lieberman
Vice President of Government Affairs
American Cable Association
One Parkway Center, Suite 212
Pittsburgh, PA 15220-3505
(412) 922-8300

Christopher C. Cinnamon
Cinnamon Mueller
307 N. Michigan Ave., Suite 1020
Chicago, lL 6060 I
(312) 372-3930

Thomas Cohen
Kelley Drye & Warren LLP
3050 KSt. NW
Washington, DC 20007
(202) 342-8518

~. C.IJg-ep
~l
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Pedual Communl""tlOIl' Commission

APPENDIX A

Acknowledgment of Cooflcleutlallty

MB Docket No. 10-56

DA 10-370

I hereby aclcnowledp that I baVl: n:ceiVl:d and read ncopy of the fon:going Protective Order in
the obove-aptionad proc;oodiuC' and I wxlcrslalld it. I agree thaI I am bolDld by the Protective Order and
thai I aba1l nlll dilM;lOliCl or UR Stamped ConfidCllllai Documents or Confldentlallnformation eltcop! U

allowed by tbe ProtectiVl: Order. I aclalowJedge thal a vlolari(ltl oflhe Protective Order i. a violation of
an onllor oftbe Fed,,",1 Commllllicatlon. Commission.

Without limitiDg lha foregoing, to the extent that I have any emplOymCllt, affiliatiOll, or role with
BOy penon or entity other lhalI a conventional privale law fum (nch as, bllt Dol limited to, a lobbying Ill'

advocacy organization), I aclcnowled&e specifically that my ~cCB' to any information obtaJned as a "'i!Ult
oflhe~0rW i. due solely to my capacity .. COUD,eJ or COMlIlllDtto a party or other perwOD
6escribed in paragraph 4 orlhe furegolng Protectlve Oeder and that I will nol UIO JUch inlblmation in any
otIIer capacity, nor willI di.close 10th information except a. ,pecifically provided in the Protective
Order.

[ h_by certifY thalilIID not Involved In "competitive declBioo-IDI1<ini'; as that term Is wed in
tho dlfinitiOll orin-House Counsolin para~h 4 ofthe Protective Order.

I acknowledge that II I. my obllption to anB\ll1l that: (1) Stamped Con1Idential Pwuments 1IIId
Confidcntiallnformation are Wled only as provided in the Prolloctive Order; and (2) Stamped Confideutial
Doeuments IR Dill duplicated except as specifically ponnitted by the tcl!llll of the Protcctlvt Ord<:l'.

I certify that I have verified that th...., are ;n plaoe proeedute. at my 6rm or office to prevcat
unauthorizod di,clo.rnre of StamplXl Confidential Docwnents or Confidenti&llnformation.

Capltali"'" terms l18ed herein and not oth.rwi.e defined shall have the meanin&J ascribed to them
in the Protecti.ve Order. .

~tl:h.~
[Name] 1M"If~ """ 'Po,""""
[po.ition] .,U'r./cvo - ~cA
(Addr...) oS... ~17., lr""C.'Poo~~~, l\G'.-..,~p", l.:lro~-"'s

[Telephone] tft'L ."'I.L.~".JtI't
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Federal Commuoleallonl Commission

APPENDIX A

Acknowledll'llenl of Confidentiality

MB Doeket No. 10-56

DA 10-371

I Mby acknowledlle thai I bave received and I'OBd a copy of lb. fORloing SecoDd Protecti~

Oilier iD Ibe above-captioned proceedt!li.lI1d I uDdcntand it. 1agree thal I am bound by Ille Second
ProIedlve Order Illd thai I sball not diaclose or usc Stamped Highly Confidential Documents or Highly
Confidential Wormation ClIcept as allowed by tbe Second Prolectivc Order. I ackoowledge that a
violation of the Second Protective Order t, a violatiou ofan order of the Federal Communicalions
CollDlli.aioD.

Wlthoot limiting !be foregoln&, to Ihe ""tenl thai I have any employmenl, affiliation or role with
8IIy per!IOn or entity other than a COJIventioDaI private law firm (ouell aa, !rut not limited 10, a lobbying or
advocacy OJi&Diz8IiOD), I aeknowlqe specifically that my access to aoy InfonnatioD obtained as a ","ult
of the Secot1d Protective Oilier is due solely to my capacity as Outside COUIIael or Outside Counsel of
Reoord or Ouaide ConsuJtant 10 a party or olber pcI1lon described in pan88"'l'1l 12 of the foregoing
Second Protective Order Blld !bat I will Dol use $UCh iofonnation iD any other capacity Dor will I discl..e
5Doh information except as specifically provided in the Second Protecllve Order.

I aclaiowlcdge that\! I. my obligation to ensure !lui: (I) Siamped Highly CoufideDtlal
Documtnlll and Highly Confidential Information are used only as provided In the SecoDd Protccttve
Order; and (2) Stamped HlshJy CoufidClltial Documents arc not dupllcatod ""'ceptaa specUlcally
permitted by the terma oflbe Secqnd Proteotiva Order, and I certify thai I have verified thai th~ arc in
place prooodures aI my firm or office 10 preveol unauthori~od disclosure ofSiamped Highly Coofidenllal
Documenlll or Highly Conlideutiallnfbrmation.

CapltaIized IcrmlI used hereio and Dol otherwise defioed aball have the xnemings ascribed ro them
In the Sccoud Protccttw Order.

EXllllIItedal~~M tbia I'l'"ftday of '"Mat- :role:>
'--"
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Federal Communications CommissIon

APPENDIX A

Acknowledgment of Confidentiality

MB Docket No, 10-56

DA 10-370

1 hereby acknowledge that I have received and read a copy of the foregoing Protective Order in
the above~aptioned proceeding, and I Wlden;tand it. I agllOe that I wn boUlld by the Protective Order and
that I shall not disclose or use Stamped Confidential Documents or Confidential Information except as
allowed by the Protective Order. I acknowledge that a violation ofthe Protective Order is a violation of
an order of the Federal Communications Commission.

Without limiting the foregoing, to the extent that I have any employment, affiliation, or role with
any person or entity other than a conventional private law firm (such as, but not limited to, a lobbying Or
advocacy organization), I acknowledge specifically that my access to any information obtained as a result
of the Protective Order is due solely to my capacity as Counselor consultant to a party or other person
described in paragraph 4 of the foregoing Protective Order and that [ will not use such information in any

. other capacity, nor will I disclose such information except as specifically provided in the Protective
Order.

I hereby certify that I am not involved in "competitive decision-making" as that term is used in
the definition orIn-House COWlsel in paragraph 4 ofthe Protective Order.

I acknowledge that it is my obligation to ensure that: (l) Stamped Confidential Documents and
Confidentiallnformation are used only as provided in the Protective Order; and (2) Stamped Confidential
Documents are not duplicated except as specifically permitted by the terms of the Protective Order.

I certify that I have verified that there are in place procedures at my fmn or office to prevent
unauthorized disclosure of Stamped Confidential Docwnents or Confidential Information.

Capitalized terms used herein and not otherwise deftned shall have the meanings ascribed 10 them
in the Protective Order. ~ .. l

""ll·,l." I:.olo\~ l\\I\\iIO\\~
)'1\!> ~~... t\ "'" t

Executed at W~~\\~\91'1 {)L ~1Jl\1 this 1\' day of tf\"'<M ,).~\\l .
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Federal Communications Commission

APPENDIX A

Acknowledgment of Confidentiality

MB Docket No. 10-56

DA 10-371

I hereby acknowledge that I have received and read a copy of the foregoing Second Prote.ctive
Order in the above-<:aptioned proceeding, and I understand it I agree that I am bound by the Second
Protective Order and that I shall not disclose or use Stamped Highly Confidential Documellts or Highly
Confidential Informatioo except as allowed by the Second Protective Order. I acknowledge that a
violation of the Second Protective Order is a violation of an order of the Federal Communications
Commission.

Without limiting the foregoing, to the extent that I have any employment, affiliation or role with
any person or entity other than a conventional private law firm (such as, but not limited to, a lobbying or
advocacy organization), I acknowledge specifically that my access to any information obtained as a result
of the Second Protective Order is due solely to my capacity as Outside Counselor Outside Counsel of
Record or Outside Consultant to a party or other person described in paragraph 12 of the foregoing
Second Protective Order and that I ""ill not use such information ID any other capacity nor will I disclose
such information except as specifically provided in the Second Protective Order.

1acknowledge tbat it is my obligation to ensure that: (1) Stamped Higbly Confidential
Documents and Highly Confidential Information are used only as provided in the Second Protective
Order; and (2) Stamped Highly Confidential Documents are not duplicated except as specifically
permitted by tbe terms of tile Second Protective Order, and I certify that I have verified that there are in
place procedures at my finn or offtce to prevent unauthorized disclosure of Stamped Highly Confidential
Documents or Highly Confidential Information.

Capitalized tenns used herein and not otherwise defined shall have the meanings ascribed to them
in the Second Protective Order.

"''''Ui~~Col.\t ~~~,~,.\"y\
.'1IS~' .1 ~'l4

E"ecuted at W.\\\lI~\\'fI1Ill, \.\Q\l

JO


