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BY HAND DELIVERY
Hon. Julius Genachowski
Chairman
Federal Communications Commission
445 Twelfth Street, SW
Washington, DC 20554

Re: Written Ex Parte Presentation in MB Docket No. 07-57,
Implementation of Third-Party Access Commitment

Dear Mr. Chairman:

We are writing to you on behalf our client, RSS Network Corp. ("RSS"), a company
formed by Hispanic broadcast professionals for the purpose of creating and distributing original
Spanish-language satellite-delivered audio programming to the American Hispanic audience.
RSS has filed several sets of comments in connection with the Commission's effort to implement
the "Third-Party Access Commitment" that was made by Sirius XM, Inc. ("Sirius XM") in the
wake of last year's merger of the country's two satellite radio system operators. RSS has urged
the Commission to adopt guidelines for Sirius XM to follow as leases for four percent of the
merged company's channel capacity are issued to "qualified entities" as defined in the 2008
merger order.

The purpose of this letter is to urge the Commission finally to complete the
"implementation" proceeding it commenced in this docket more than 15 months ago. The
Commission has now extended the original November 2008 deadline for issuance of leases by
Sirius XM, sua sponte, no fewer than three times. The systems' operator now has until February
2010 to enter into the leases.

RSS was created - well before the merger - to provide satellite radio service, in Spanish,
to the vastly underserved and burgeoning Hispanic market. RSS has developed a multiple­
channel format for a package of programming that will appeal to Hispanics and provide a
welcome subscription boost for Sirius XM. It has taken many concrete steps in furtherance of its
programming package, and would be able to introduce a service shortly after its channel leases
are signed.
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Regrettably, the uncertainties with first the merger and now the repeated implementation
delays for Sirius XM's voluntary commitment to provide leased channels to minority
programmers have stalled RSS's business in its tracks. It is imperative that the Commission
make a decision - either to provide guidelines for Sirius XM to follow in determining how to
lease the channels to be made available under the Third Party Access Commitment, or to release
Sirius XM from its commitment and allow the company to exercise its discretion in determining
how to expand its subscription base and serve eager markets. The inertia of continuing delays
(now at more than one year and counting) penalizes the systems' operator, programmers such as
RSS who are put on hold pending resolution, and the listening public. All deserve better.

Much has been written and discussed about the "constitutional issue,,,1 the resolution of
which (or at least the need to determine whether there is an issue at all) appears to have held up a
final Commission action on implementation of the Third-Party Access Commitment. RSS is
mindful of the Commission's requirement to adhere to constitutional principles, but maintains, as
it has in its comments earlier this year, that there are constitutionally neutral means of moving
forward without further delays. First, pre-merger Sirius and XM made voluntary commitments
to make available four percent of their satellite capacity to Qualified Entities. There is no
implication in this docket that Sirius and XM were forced or required by the Commission to
make this commitment as a condition of granting their merger applications. The Commission
accepted Sirius's and XM's voluntary commitments in furtherance of the public interest. There
is no federal resource at stake here. The licensee is making spectrum assigned to it available for
lease; the Commission's only role here is to provide guidance, if it determines that such guidance
is even necessary, to the licensee on how the licensee should implement its channel-leasing
commitment.

As it has explained in its filings over the last year with respect to the Third-Party Access
Commitment, RSS believes that Sirius XM should decide from among competing applicants
which entities to allow on its system. RSS believes this will vastly ameliorate any potential
"constitutional" infirmity and avoid the need for the Commission to establish non-value-added
third-party lessees. The Commission may provide Sirius XM with guidelines it believes useful
in deciding among competing potential lessees, or it may decide that such guidelines are not
required, but the lessee-selection process should be left to Sirius XM. After all, Sirius XM will
have the long-term relationship with the lessees; it will need to ensure compliance with technical
programming quality standards, it will need to arrange for the delivery and transmission of
programming material, and it will have to interact with the lessees on marketing and distribution
matters. The only condition the Commission must impose is a deadline for Sirius XM to
complete the process of selecting entities and completing the leasing process.

1 See, e.g., Comments of The Progress & Freedom Foundation, MB Docket No. 07-57 (filed March 30,2009).
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With respect to the essential relationship between the lessees and Sirius XM, RSS
believes it would be imprudent, a poor policy decision, and completely unnecessary from a
constitutional or regulatory perspective, to allow a non-value-added third-party to serve as an
arbiter of which entities are granted access to Sirius XM capacity - or to otherwise act as a
intermediary between the lessees and the lessor. Sirius XM is competent to decide how best to
implement its commitment and which entity or entities will best complement its service offerings
to its customers. RSS believes this approach circumvents the constitutional concerns and allows
Sirius XM to fulfill its commitment without further delay.

We urgently urge the Commission to reach a final decision in the "implementation"
phase of this docket and allow Sirius XM finally fulfill its commitment in this proceeding. RSS
is committed to its business plan; this unresolved and oft-extended aspect of the merger
proceeding is standing in its way.

A copy of this letter will be posted electronically as an ex parte submission into the file
ofMB Docket No. 07-57.

Respectfully submitted,

~Un)M
Stephen D. Baruch
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